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INTRODUCTION1
The CFPB’s response fails to save the District Court’s erroneous grant of
summary judgment on liability. A waterfall of errors require reversal, including
the Bureau’s unconstitutionality; the Bureau’s disregard for principles of
federalism and congressional authorization through this Action; the District
Court’s adoption of an unprecedented, market-disrupting “true lender” test based
on undefined “economic realities”; and the District Court’s refusal to consider
relevant, undisputed facts about Reddam’s knowledge in determining his mens rea
at the summary judgment phase.
The CFPB’s structure violates the separation of powers that is a cornerstone
of our governmental framework. Vast authority to regulate the financial markets—
a

major

part

of

this

nation’s

existence

and

functioning—has

been

unconstitutionally given to a single person. As the 111th Congress that created the
Bureau purposefully intended, that one person is unaccountable to the President
because he can be removed only in the exceptional circumstances amounting to
“cause.” His power is also not balanced by other directors like with a multi-

1

Citation abbreviations: Excerpts of Record, Dkts. 21-1, 21-2, 21-3 (“ER”);
Defendants’ Combined Response Brief and Principal Cross-Appeal Brief, Dkt. 31
(“DOB”); Defendants’ Supplemental Excerpts of Record, Dkts. 32-1, 32-2
(“SER”); CFPB’s Response and Reply Brief, Dkt. 38 (“R”); CFPB’s Further
Excerpts of Record, Dkt. 39 (“FER”); Defendants’ Further Excerpts of Record,
filed concurrently (“AER”).
1
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member commission. Furthermore, the CFPB is excepted from the congressional
oversight attendant to the power of the purse because the Bureau is spared the
appropriations process—which the Framers did not even afford the judicial branch.
This Action demonstrates the concerns presented when an agency acts
without the safeguards of the separation of powers. Congress did not federalize
state laws under the CFPA and specifically prohibited the CFPB from establishing
a usury limit, but that is precisely what this Action seeks by establishing interstitial
federal law based on CFPB enforcement of state licensing and usury laws.
Without those state laws, the CFPB must concede it has no case. It nonetheless
proceeds—flouting basic tenets of federalism and acting without congressional
authorization.
The CFPB also convinced the District Court to apply a “true lender” test that
will now have courts looking behind contracts to appraise malleable “economic
realities.” If affirmed, such unprecedented case law will disrupt lending markets.
Finally, the CFPB concedes that the District Court erred in refusing to
consider the evidence of advice of counsel when holding at summary judgment
that Reddam was personally liable for the corporations’ alleged CFPA violations.
R51. That record evidence confirms a genuine dispute of material fact about
whether Reddam knew or was recklessly indifferent to the truth or falsity that

2
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CashCall was the true lender or that the District Court would invalidate the choiceof-law provision.
Thus, if the Court reaches the issues raised in Defendants’ cross-appeal,2 the
order granting summary judgment on liability to the CFPB must be reversed.
ARGUMENT
I.

The CFPB’s Structure Is Irreparably Unconstitutional.
A.

The CFPB’s structure is unprecedented.

The Supreme Court has repeatedly proclaimed the significance of historical
practice in preserving the separation of powers. See Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. 477, 505 (2010) (“the most telling indication
of the severe constitutional problem with the [board] is the lack of historical
precedent for this entity”); NLRB v. Noel Canning, 573 U.S. 513, 524-25 (2014).
The CFPB’s structure lacks historical precedent, which is unsurprising given
the Bureau’s lack of accountability to the nation’s elected leaders. Its broad
authority over our financial markets resides in one person who serves for an
extended 5-year term, has significant administrative powers, can be removed only
“for cause,” and operates independent of the congressional appropriations process.
Without any lawful, historic analogues with all of these features, the CFPB instead
discusses only a couple of the features—and in isolation. R54-55. But the law

2

See DOB2(n.2).
3
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requires an examination of whether “the Act, taken as a whole, violates the
principle of separation of powers.” Morrison v. Olson, 487 U.S. 654, 659, 693
(1988) (analyzing 28 U.S.C. § 591 et seq. (Supp. V 1982)).
After improperly separating the structure into parts, the CFPB then
incorrectly analyzes the parts. It misplaces reliance on precedent upholding the
Federal Trade Commission (“FTC”) and the independent counsel’s office. R54-55.
The FTC functions as a “‘legislative agency’ headed by a ‘non-partisan’ ‘body of
experts’ whose staggered terms ensure that the commission does not ‘complete[ly]
change at any one time’ but instead gains collective expertise even as individual
members come and go.” PHH Corp. v. CFPB, 881 F.3d 75, 138 (D.C. Cir. 2018)
(en banc) (Henderson, J., dissenting) (quoting Humphrey’s Executor v. United
States, 295 U.S. 602, 624, 628 (1935)). As a multi-member, non-partisan agency,
the FTC’s authority is “divide[d] and disperse[d],” “thereby reduc[ing] the risk of
arbitrary decisionmaking and abuse of power, and help[ing] protect individual
liberty.” PHH, 881 F.3d at 165. These protections preserve the separation of
powers. See Humphrey’s Executor, 295 U.S. at 629-30.
As for the independent counsel, Congress gave it “limited jurisdiction and
tenure.” Morrison, 487 U.S. at 691; DOB54. A “Special Division” of Article III
judges circumscribed the jurisdiction and appointed the independent counsel, who
had to follow DOJ policy. 28 U.S.C. §§ 593(b), 594(f) (Supp. V 1982); Morrison,
4
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487 U.S. at 661, 696. Accordingly, the independent counsel was an inferior
executive official under the Constitution. Id. at 672.
Cherry-picking structural aspects of the Federal Reserve Board and the
Comptroller of the Currency, the CFPB asserts that its own structure is “not
particularly ‘novel.’” R55. Those distinguishable examples only highlight the lack
of precedent for the CFPB’s structure. The Comptroller is removable at will and
the Federal Reserve is a multi-member board. PHH, 881 F.3d at 173, 177 n.4, 196
(Kavanaugh, J., dissenting) (“A single-Director Federal Reserve, with the power to
unilaterally set monetary policy for the United States? That’s what the CFPB’s
position would usher in.”). The CFPB is one person with authority to impose
remedies and penalties, and “immense power to define elastic concepts of
unfairness, deception and abuse in an array of consumer contexts.” PHH, 881 F.3d
at 137 (Henderson, J., dissenting); see also 12 U.S.C. § 5565.
The CFPB director’s unchecked power rivals, and therefore interferes with,
the President’s constitutional responsibility to take care that the laws are faithfully
executed.

U.S. Const. art. II, § 3.

The CFPB incorrectly argues that “‘[i]f

anything,’ the President may have ‘more efficient control over a solo head than a
multi-member directorate’ because if there is a problem, ‘he knows exactly where
to turn.’” R55 (citation omitted). But “whether directed at one officer or more,
attempts at persuasion are no substitute for removal,” and “if the President’s
5
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dissatisfaction is rooted in policy, it is just as impossible for him to remove a single
official with for-cause protection as it is to remove several such officials.” PHH,
881 F.3d at 148 (Henderson, J., dissenting). “[A] minority party of a multimember
agency is ‘a built-in monitoring system,’ dissenting when appropriate and serving
as a ‘fire alarm’ for the President and the public.” Id.
B.

The CFPA’s removal provision cannot be severed because the
Bureau’s structure was the specific reason for its birth.

Courts may not simply rewrite an unconstitutional statute using the
severability doctrine. Id. at 160. Rather, courts must determine whether the statute
with the invalid provisions judicially expunged “‘will function in a manner
consistent with the intent of Congress’ and ‘is legislation that Congress would
have . . . enacted.’” Id. (citation omitted). The CFPA’s “for cause” removal
provision cannot be judicially pared because it is the nucleus of Congress’ design
for the CFPB’s unique independence. DOB54. Congress “established” the CFPB
as an “independent bureau,” 12 U.S.C. § 5491(a), and “tie[d] the CFPB’s very
existence to its freedom from the President.” PHH, 881 F.3d at 161 (Henderson, J.,
dissenting) (“The Supreme Court has long used the term ‘independent agency’ to
describe an agency run by principal officers sheltered from the ‘President’s power
to remove.’”) (internal alterations omitted).

“That is powerful evidence that

Congress opposed the idea of a CFPB answerable to him.” Id.

6
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Moreover, Congress consolidated the enforcement of consumer financial
laws into the CFPB, which laws were previously overseen by other independent
agencies. Id. at 161-62. “Reinventing the CFPB as an executive agency . . . would
by judicial decree transfer to the executive branch far-reaching new powers that,
before [the CFPA], resided with several non-executive agencies.” Id. at 162. Thus,
Congress specifically did not intend for the agency to be a purely executive one,
and it is improper to judicially legislate that result. Id. Congress even forfeited
much of its own oversight by exempting the agency from the appropriations
process. Id. Any presumption created by the “boilerplate” severability provision
in the Dodd-Frank legislation is thus rebutted. Id. at 163-64.
C.

Ratification by an interim director does not constitutionalize an
unconstitutional structure.

The CFPB asserts that its structural infirmities are cured by the ratification
of this lawsuit by an acting director who was removable at will during his
temporary service. That makes no sense and turns the foundation of judicial
review on its head. See Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is
emphatically the province and duty of the judicial department to say what the law
is.”).

The only remedy to unconstitutional legislation is congressional re-

enactment that conforms to the Constitution, not the intermittent blessing of an
interim director. See CFPB v. RD Legal Funding, LLC, 332 F. Supp. 3d 729, 785

7
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(S.D.N.Y. 2018) (“[T]he CFPB ‘lacks authority to bring this enforcement action
because its composition violates the Constitution’s separation of powers.’”)
(citation omitted).
Moreover, there is no record evidence that Acting Director Mulvaney
ratified this Action. See O’Bannon v. Nat’l Collegiate Athletic Ass’n, 802 F.3d
1049, 1067 n.11 (9th Cir. 2015) (“Statements in appellate briefs are not evidence.”).
II.

The CFPB Is Impermissibly Enforcing State Law Through This Action.
The CFPB cannot escape that this Action required a federal court to enforce

the usury and licensing laws of thirteen states, without congressional authorization.
This lawsuit served as a test case to push the boundaries of the amorphous and
newly enacted concepts of unfair, deceptive, and abusive conduct under the CFPA.
See ER319:16 (District Court agreeing that “the CFPB’s theory of enforcement in
this action is ‘unique’”).

The Action, however, trespasses constitutional

boundaries.
A.

Federalizing state law requires congressional authorization, which
is absent here.

When legislation “‘affect[s] the federal balance, the requirement of clear
statement assures that the legislature has in fact faced, and intended to bring into
issue, the critical matters involved in the judicial decision.’” Bond v. United States,
572 U.S. 844, 858 (2014) (Bond II) (citation omitted). Bond II concerned the
8
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“improbably broad reach” of a statute, “the deeply serious consequences of
adopting such a boundless reading, and the lack of any apparent need to do so in
light of the context from which the statute arose.” Id. at 845; DOB56-67. The
Bond II concerns apply equally here, with the “critical matters involved in the
judicial decision” being certain states’ usury and licensing laws. Bond II, 572 U.S.
at 858.
The CFPB asserts that its claim is not “that ‘violating state law violates the
CFPA’” but rather “that demanding payments that consumers do not actually owe
violates the CFPA.” R29. That is semantics. The CFPB is professing that conduct
that it determines violates certain state laws is per se unlawful under federal law.
That is the federal enforcement of state law. By asking the Court to bless the
CFPB’s enforcement of state law cloaked as an application of the federal UDAAP
law, the CFPB seeks judicial legislation to enforce state laws at its sole discretion.
Tellingly, the CFPB concedes that the business licensing requirements upon
which this Action rely are matters of state police power, but then irreconcilably
proclaims that “making deceptive demands in interstate commerce for amounts
that consumers do not actually owe—fits comfortably within the federal
government’s traditional role.” R33. That is just agency self-validation, without
support. The CFPB does not explain how this Action fits within the federal
government’s traditional role, nor does it confront that state laws vary and reflect
9
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local policies and priorities that the state legislatures did not intend to be
interpreted and enforced by federal regulators. DOB60(n.23). Moreover, it is
uncontested that, in this Action, whether collections are “deceptive” is wholly
dependent upon state law.
Under the CFPB’s reading, however, any state law that might invalidate a
debt is also a UDAAP violation. For example, California requires a notice to all
co-signors of a consumer credit contract and prohibits creditors from enforcing
contracts without such notice. Cal. Civ. Code §§ 1799.91, 1799.95. Under the
CFPB’s theory, failure to comply with that California law is a UDAAP violation.
Likewise for state requirements that contracts be bilingual, in 12-point font, or
notarized. Permitting the CFPB to convert a dizzying array of state law minutiae
into Dodd-Frank violations defies the concept of “federal consumer law,” and
creates boundless types of UDAAP violations. See Jones v. United States, 529 U.S.
848, 857 (2000) (“Were we to adopt the Government’s expansive interpretation of
§ 844(i), hardly a building in the land would fall outside the federal statute’s
domain.”). Congress expressed no such intent.
The CFPB attempts to defend the Action under the Commerce Clause on the
ground that the transactions involved the Internet. R32. But Congress did not
authorize the CFPB to enforce state laws implicated by any conduct that satisfies
the Commerce Clause.

Moreover, the CFPB’s claim rests upon CashCall
10
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demanding payments that were not owed because of state laws, not Internet use.
See R1, 29.
The predicate of the CFPB’s theory of liability is the laws of 13 States. For
state laws to form the basis of a federal law violation, a clear statement from
Congress is required. None exists here.
B.

This Action unconstitutionally disrupts the careful balance of
power between the States and the Federal Government.

“[F]ederalism secures to citizens the liberties that derive from the diffusion
of sovereign power.” Bond v. United States, 564 U.S. 211, 221 (2011). Fidelity to
federalism is not for the States alone to vindicate. Id. “An individual has a direct
interest in objecting to laws that upset the constitutional balance between the
National Government and the States when [their] enforcement . . . causes injury
that is concrete, particular, and redressable.” Id. at 222.
The CFPB’s application of the CFPA impermissibly disrupts that balance.
First, the CFPB acknowledges that its interpretation of the CFPA grants state
actors power beyond that granted by their state legislatures. R33. The CFPB
contends that such expansion of power “does not raise federalism concerns,” id.,
but it necessarily disrupts the balance of sovereign power between state and federal
government. The CFPB’s construction of federalism is wrong (and disturbing
coming from an unaccountable federal agency):

11
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In the compound republic of America, the power surrendered by the
people is first divided between two distinct governments, and then the
portion allotted to each subdivided among distinct and separate
departments. Hence a double security arises to the rights of the
people. The different governments will control each other; at the
same time that each will be controlled by itself.
THE FEDERALIST NO. 51 (James Madison) (emphasis added).
Second, the enforcement of this Action has the CFPB usurping the role of
state legislatures in interpreting the import and effect of their state laws. Such
usurpation disrupts the balance of sovereignties because state laws become the
subject of federal prosecution.
The CFPB cites other statutes in defense, but those are materially different
from the CFPA and its application here. In those statutes, state law is implicated
by the federal statute only to address concepts that require determinations that only
state laws provide. Enforcement of the federal statute does not rest on enforcement
of the state law. For example, federal embezzlement expressly depends on the
ownership status of the embezzled property.

R29.

Notably, embezzlement

requires more than just the ownership status of the property; there is no de facto
embezzlement because property is jointly or solely owned by another. Cf. United
States v. Taylor, 867 F.2d 700, 702-03 (D.C. Cir. 1989); United States v. Lequire,
672 F.3d 724, 728 (9th Cir. 2012); Dorr v. Butte Cty., 795 F.2d 875, 876 (9th Cir.
1986) (“property interests” created by state law did not alone create liability);
United Bhd. of Carpenters & Joiners of Am. Local 586 v. NLRB, 540 F.3d 957, 960,
12
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962 (9th Cir. 2008) (rights to access private property are “based in state law,” but
the NLRA provides independent federal protection of certain union activity).
Similarly, Jackson v. Grant addresses a TILA rescission period that is
triggered by the date of consummation of a loan. 890 F.2d 118, 120 (9th Cir.
1989). A federal regulation states that “[w]hen a consumer ‘becomes contractually
obligated’ is, in turn, determined by looking to state law.” Id. (citing 12 C.F.R. Pt.
226, Supp. 1, cmt. 2(a)(13)). That is not the enforcement of state law, but rather an
intent not to interfere with state law by disrupting obligations traditionally
governed by state contract law. Likewise, in United States v. Le, the defendant
violated the Biological Weapons Act by “knowingly” acquiring “a biological
toxin.”

902 F.3d 104, 110 (2d Cir. 2018).

Le is not a situation where the

defendant would not have violated the federal law but for the state law, and the
federal statute did not reach activity “left predominantly to the States.” Id. at 112.
The federal statute in Le criminalized using biological weapons, not common law
murder, traditionally the domain of the states.

The U.S. Attorney was not

borrowing state law to define a broad category like “bad conduct” in order to
federalize state law without congressional authorization.
Thus, Le and Jackson do not implicate the concerns in Bond II and present
here—namely, the over-expansive reading of federal statutes to incorporate
enforcement of state law without clear legislative intent. Here, the CFPB’s intent
13
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is to transform a violation of state law regulating a matter of state concern into a
federal violation under the guise of unfair, deceptive, or abusive conduct, without a
clear statement from Congress.
The CFPB argues that the FDCPA “prohibits conduct just like that here.”
R30.

The FDCPA, however, explicitly incorporates state law for specific

provisions, including misrepresenting the “legal status” of the loan or collecting
amounts only if “expressly authorized by the agreement creating the debt or
permitted by law.” 15 U.S.C. §§ 1692e, 1692f. See also Stratton v. Portfolio
Recovery Assocs., LLC, 770 F.3d 443, 450 (6th Cir. 2014), as amended
(Dec. 11, 2014) (addressing FDCPA provisions that incorporate state law); R30-31
(collecting cases applying 15 U.S.C. §§ 1692e, 1692f). Notably, the CFPA lacks
any such incorporation of state law. Moreover, courts have rejected any attempt to
expand application of the FDCPA to incorporate any state laws beyond those set
forth in the plain language of the statute. DOB59. Currier v. First Resolution Inv.
Corp., 762 F.3d 529, 537 (6th Cir. 2014) (“Congress did not turn every violation of
state law into a violation of the FDCPA.”).
C.

Congress rejected the state law enforcement powers that the
CFPB claims for itself.

The legislative history confirms that Congress intended that the CFPB was
not authorized to pursue UDAAP claims based on violations of state usury laws.

14
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First, Congress specifically prohibited the establishment of a usury limit. See 12
U.S.C. § 5517(o). Faced with this statutory bar, the CFPB protests that it “did not
establish a usury limit, [the] states did.” R34. By pursuing this Action based on
whether a loan’s interest rate violates state law, the CFPB is establishing usury
limits through federal interstitial law. If the District Court is affirmed, then there
are now federal usury limits in this nation.
Tellingly, Congress considered an amendment to the CFPA that would have
established a federal usury rate based on the usury rate of the state where a
borrower resides.

See DOB58 (citing SER276-280).

Congress rejected that

amendment. Id. The CFPB tries to diminish the significance of the rejected
amendment by implying that its purpose was limited to “eliminat[ing] the
authorization that current law gives federally regulated banks to make loans
without regard to the usury limits of borrowers’ home states.”

R35(n.10)

(emphasis in original). That is false. The proposed amendment targeted the fact
that usury laws were not uniform across all states, and the fact that citizens from
any one state could not be shielded from contracting with entities from other states
with disparate usury laws. See SER277. Nothing about the proposed amendment
was limited to loans issued by banks. See SER276.
Finally, Congress knows how to incorporate state law into federal legislation,
but did not do so in the CFPA. The part of the CFPA that addresses state law is the
15
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section titled “Relation to State law.” 12 U.S.C. § 5551 (titled “Relation to State
law”). That section does not incorporate state law or allow the CFPB to enforce it.
In Gallego v. Northland Grp. Inc., the court held that the indistinguishable
“Relation to State laws” section in the FDCPA provides only that the federal act
preempts state laws to the extent that they are inconsistent, and that “‘a State law is
not inconsistent with [the FDCPA] if the protection such law affords any consumer
is greater than the protection provided by [the FDCPA].’” 814 F.3d 123, 127 (2d
Cir. 2016) (citing 15 U.S.C. § 1692n). The Gallego court noted that if “the
FDCPA itself incorporated applicable state and local law, that clarification would
be unnecessary.” Id.
III.

The District Court Erred By Adopting A “Predominant Economic
Interest” Test.
The District Court erred by holding the choice-of-law provision in the

Western Sky Loan Agreements unenforceable by determining that CashCall was
the “true lender” in the agreements.3 DOB62-63. The District Court erroneously
looked past the written contracts by retroactively making the subsequent assignee
of the loans (CashCall) the original party to the loan agreements (instead of
Western Sky) based on “predominant economic interests,” and then invalidated
3

The CFPB incorrectly suggests that Defendants do not dispute the District
Court’s conclusion as a result of applying the predominant economic interest test.
R39. See DOB62-63.
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their choice-of-law provisions so that the contracts would be rendered
unenforceable. ER213:7-12.
A.

The District Court’s adoption of a new “predominant economic
interest” test to change the parties to the loan agreement
contradicts precedent.

The District Court acknowledged the lack of any precedent supporting its
predominant economic interest test, and the CFPB provides none. DOB63-65;
ER213:7. Indeed, the CFPB cites to cases that only confirm the District Court’s
error in applying the new test.
In Ubaldi v. SLM Corp., the court declined to hold that the originating bank
was not the true lender based on the pleadings and acknowledged the lack of
“persuasive authority” supporting otherwise. 852 F. Supp. 2d 1190, 1202-03 (N.D.
Cal. 2012) (“none of the authorities cited by either party squarely address the issue
presented here”); DOB63. Similarly, in Easter v. American West Financial, the
Court did not apply a predominant economic interest test, but dealt with the
discrete issue of “table-funding” under Washington law. 381 F.3d 948, 959 (9th
Cir. 2004). Notably, the Easter Court acknowledged the risks associated with tests
for “the identity of the actual lender” where it is questionable if “old usury laws
have caught up with modern practices in lending, intermediating, discounting, and
sales.” Id. at 954.

17
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The CFPB suggests that what the District Court did is a “standard practice.”
R41. Unique circumstances and particular state laws providing for the application
of a special analysis, however, do not amount to a “standard practice”—much less
one that justifies a ruling at the summary judgment phase, and in the face of
genuine issues of material fact. See CashCall, Inc. v. Morrisey, 2014 WL 2404300,
at *7 (W. Va. May 30, 2014) (unpublished) (test applied at two-phase trial); People
ex rel. Spitzer v. Cty. Bank of Rehoboth Beach, 45 A.D.3d 1136, 1138 (N.Y. App.
Div. 2007) (stating that the court has “no quarrel with the federal regulatory
guidelines that define a lender,” but acknowledging that “written documentation”
of such factors may not be dispositive and reversing grant of summary judgment).
The CFPB’s other cases do not support the District Court’s holding. In
Community State Bank v. Strong, the Court assessed whether the district court had
jurisdiction over a petition to compel arbitration. 651 F.3d 1241, 1259 (11th Cir.
2011). The Court did not apply a predominant economic interest test to determine
the true lender. Id. at 1260. Nor did the courts in the other cases cited by the
CFPB. See W. Virginia v. CashCall, Inc., 605 F. Supp. 2d 781, 787 (S.D. W. Va.
2009) (remanding to state court for lack of subject-matter jurisdiction); Goleta
Nat’l Bank v. O’Donnell, 239 F. Supp. 2d 745, 760 (S.D. Ohio 2002) (dismissing
for lack of standing and stating it is “not prepared to make any predictions about
the outcome of” an inquiry into who is the true lender); BankWest, Inc. v. Oxendine,
18

Case: 18-55407, 04/11/2019, ID: 11261511, DktEntry: 45, Page 26 of 71

266 Ga. App. 771, 774, 775 (2004) (applying Georgia law and stating, “we are not
holding that the Commissioner has the authority to regulate” loans where
regulatory authority depends on “whether BankWest is the real lender or Advance
America is the de facto lender”).
Defendants provided authority that the District Court should not have looked
past the Loan Agreements. DOB63-64. The CFPB unsuccessfully attempts to
distinguish that case law, on the ground that it does not involve the CFPA but
rather statutory and constitutional provisions not directly at issue in this Action.
R43. The cases are on point. In the usury context, like this Action, the courts
refused to ignore the contract and declare a transferee the “true lender.” See
DOB63-64 (discussing Sawyer v. Bill Me Later, Inc., 23 F. Supp. 3d 1359 (D. Utah
2014); Beechum v. Navient Sols., Inc., 2016 WL 5340454 (C.D. Cal.
Sept. 20, 2016); Hudson v. Ace Cash Express, Inc., 2002 WL 1205060 (S.D. Ind.
May 30, 2002)).
B.

The District Court’s holding contradicts the “valid when made”
rule that governs loan transactions and will devastate lending
markets.

Disregarding the named parties to a contract in favor of a predominant
economic interest test that is neither uniform nor predictable will undermine
lending markets and should be a matter of legislative policy. See Hudson, 2002
WL 1205060, at *6 (citing to Marquette Nat’l Bank v. First of Omaha Service
19
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Corp., 439 U.S. 299, 319 (1978), and noting that “concerns about protection of
state usury laws present questions of legislative policy better addressed by
Congress”).
Notably, the CFPB’s defense of the District Court’s holding is inconsistent
with the position the Solicitor General advanced on behalf of the United States
government. DOB64; Brief for the United States as Amicus Curiae, Midland
Funding, LLC v. Madden, No. 15-610, 2016 WL 2997343, at *8, *11-12 (U.S.
May 24, 2016). The “valid when made” rule provides that the sale by a lender that
“retained no control over (or financial stake in)” the assignee’s “efforts to collect”
the debt does not invalidate a loan. DOB64. The CFPB confuses the issue by
arguing that the “true lender test does not undercut this rule but instead simply
informs whether the loan was, in fact, valid when made,” and claiming that the
“rule is not implicated here.” R43-44. Both points are wrong. First, the District
Court’s true lender test undercuts the “valid when made” rule as courts will be
measuring economics and considering events after origination to determine the
original validity of the loan. See ER213:8 (considering that CashCall “assumed all
economic risks and benefits of the loans immediately upon assignment” when
finding CashCall the “true lender”). This approach will open the floodgates to
courts examining every relationship between a lender and a subsequent loan
purchaser to potentially invalidate the original transaction.
20
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This lack of certainty about the validity of loans after origination would cast
doubt on the enforceability of billions of dollars of loans, devastating the
securitization markets and severely limiting access to credit across the nation. The
traditional approach sustains and buoys current financial lending markets and
access to credit. Legislatures, not the courts, should enact any such policy change.
Notably, the CFPB impliedly acknowledges in a footnote that the test
applied by the District Court could have far-reaching effects on vast lending
markets. See R42(n.15). The CFPB’s attempt to have the test applied to this case
while declining to confront the resulting radical policy created by the District
Court is short-sighted and irresponsible. There is no intellectually defensible way
to have the new “predominant economic interest” test applied to the Loan
Agreements in this case but not to millions of other transactions.
C.

The District Court erred in its application of the incorrect test.

Even accepting the legally erroneous predominant economic interest test, the
District Court erred in holding at summary judgment that CashCall was the true
lender under that test.

First, citing to disputed facts, the CFPB asserts that

“Western Sky was formed for the express purpose of helping CashCall make loans
across the country without following the laws of borrowers’ home states.” R39.
The cited, disputed facts do not support that representation, but confirm only that
Western Sky was created with CashCall “in mind.” ER163-3:11(¶35). Second,
21
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there is a genuine issue of material fact as to the allegation that Western Sky bore
no monetary burden or risk. Cf. R39. Western Sky bore economic risk on loans
that it held until sold. It is undisputed that WS Funding’s purchase obligation was
conditional and “subject to the accuracy and correctness of Western Sky’s
representations and warranties,” including that borrowers satisfied Western Sky’s
lending criteria. ER213:3; AER118-120(¶¶34-40). CashCall also had the option
not to buy loans. AER84(¶350).
The CFPB’s contention that CashCall “fronted the money that Western Sky
used to make the loans” (R40) is unsupported—and inaccurate. See ER319:6
(finding that “[f]inal underwriting and funding of the loans, however, was done
from Western Sky’s facilities on the CRST Reservation”4 and that “Western Sky
had funded the loans”).
D.

The District Court’s error also compromised the choice-of-law
analysis at the center of the motion for summary judgment.

The District Court’s error in holding that CashCall was the “true lender”
resulted in the additional erroneous holding that the choice-of-law provision was
invalid because “the CRST does not have a significant interest in the application of
its law when Western Sky is neither a tribally-owned corporation, nor the true
lender.” ER213:9-10. Moreover, the record established that because Western Sky
4

Cheyenne River Sioux Tribe (“CRST”).
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entered into the loan agreements with borrowers on the Reservation, the CRST has
a material interest in the application of its own laws. AER49-50, 52-53(¶¶53-55,
58).
There is no record support for the District Court’s decision to override the
CRST’s interest in the freedom to contract based merely on the future sale of the
contract to a non-CRST corporation. AER145; ER213:8-9. The CFPB cites to
various cases about policies specific to New Jersey, New York, Montana, and
California (not a Subject State), R45-46, but its attempt to extrapolate a broad
generalization from those cases to the entirety of their federal case and for all
Subject States is unsupported and invalid under the Restatement’s choice-of-law
analysis.5 AER98. The CFPB’s reliance on a U.S. Treasury report conducted in
response to Executive Order 13772 (“Report”) does not provide otherwise. R47.
The cited portion reflects the unremarkable proposition that “[s]tate financial
regulators regulate nonbank consumer lenders primarily for purposes of consumer
protection.” Report at 63. This proposition is unrelated to a choice-of-law analysis.
The CFPB’s representations regarding the scope of lending activities
performed on the CRST Reservation are contrary to the evidence.

R46; cf.

AER49-55(¶¶53-60). The record facts emphasize how critical it is to the CRST’s

5

Likewise, all other cases involving the Western Sky loans cited by the CFPB
involved the application of specific state laws and policies. See R36(n.12).
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autonomy and economic vitality that its residents and businesses be able to transact
with entities outside the Reservation, and with the certainty that courts will respect
the choice of CRST law. AER42-47(¶¶45-51). “[T]ribes across the country, as
well as entities and individuals doing business with them, have for many years
relied on [precedent preserving tribal sovereignty],” “negotiating their contracts
and structuring their transactions against a backdrop of [that precedent].”
Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 798-99 (2014). The District
Court erred by failing to properly weigh these interests and concluding that the
borrowers’ home states have a materially greater interest in enforcing its laws than
the CRST.
The District Court also based its conclusion on an erroneous reading of
CRST law. ER213:10. It disregarded the plain text of a resolution adopted by the
CRST Council, and incorrectly concluded that an earlier criminal usury statute
enacted by the CRST in 1978 was operative. In 1997, the CRST Council adopted
the Uniform Commercial Code, which expressly endorses the interest rate
negotiated by the parties to the loan as stated in the loan agreement. AER29. The
CRST resolution expressly states that the UCC overrides all other CRST statutes
existing at the time of enactment other than those “which govern foreclosures and
repossessions of real and personal property within the exterior reservation
boundaries.” AER30, 85-86(¶¶211-12). To avoid any doubt, the CRST Council
24
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attached to the resolution a list of the four statutes that were to remain valid, which
list does not include the criminal statute cited by the CFPB. AER33. The District
Court disregarded the CRST resolution in its entirety, resting its analysis solely on
a comment to the UCC, which is relevant only to the extent that “a provision for
interest . . . violates other law.” ER213:10(n.5). The District Court’s analysis thus
erroneously presumed that the superseded CRST usury statute is still operative.
Further, a CRST lawyer gave Western Sky an opinion that the loans
complied with CRST law, which provides another genuine dispute of material fact
as to whether the CRST usury law was valid. See AER2-11 (email attaching an
Opinion of Counsel); AER13-24 (same). The District Court improperly co-opted
the role of the CRST Council by overlooking the plain language of the resolution
and, without even the aid of a CRST law expert, arrived at a contrary conclusion.
Basil Cook Enters., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61, 66 (2d Cir. 1997)
(“[t]he Supreme Court has long recognized the exclusive responsibility of Native
American tribes to construe their own law”).

A superseded law cannot

demonstrate that the CRST lacked an “interest in ensuring access to credit on
whatever terms the parties may agree to.” R48.6

6

Omstead v. Dell, Inc., 594 F.3d 1081, 1086 (9th Cir. 2010), which simply holds
that a class action waiver in a contract of adhesion is unconscionable under
California law, fails to support the CFPB’s blanket statement that the CRST’s
interest in having its law apply to consumer loans “would not trump the Subject
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IV.

The District Court Erred In Finding Reddam Individually Liable.
A.

Plaintiff concedes that the District Court erred in failing to
consider the relevant evidence of Reddam’s knowledge.

Reddam is only individually liable for a knowing misrepresentation if he
knew or was recklessly indifferent to the truth or falsity that (a) CashCall was the
true lender and (b) the District Court would consequently invalidate the choice-oflaw provision. DOB65. In assessing this, the District Court failed to consider
uncontroverted evidence that Reddam received legal opinions from counsel
confirming the loans’ legal validity, which formed his mens rea. DOB14, 66-69.
The CFPB concedes that the District Court erred in failing to consider this
evidence, asserting that “counsel’s advice may indeed be relevant to whether a
defendant was recklessly indifferent to the truth or falsity of his company’s
representations.” R51. The CFPB contends that such evidence “does not shield
Reddam from liability,” but that incorrectly converts the issue to the affirmative
defense of advice of counsel. That is not the issue. The issue is what evidence the
Court must consider to determine Reddam’s knowledge. Id. In that regard, the
District Court erred in disregarding evidence of the advice from lawyers to
Reddam that informed Reddam’s belief and knowledge that the loans were legally
collectible. DOB66-69.

States’ own interest in protecting consumers within their borders in the
circumstances here.” R48.
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B.

The District Court erred in holding that Reddam had the
requisite mens rea because there was a genuine issue of material
fact regarding his knowledge based on evidence about advice
from counsel.

The CFPB’s sole contention is that even if evidence of counsel’s advice
were considered, “the undisputed evidence shows that, despite counsel’s advice,
Reddam was well aware of the significant possibility that CashCall’s claims that
consumers owed it money were false.” R51. However, the CFPB cannot adduce
facts sufficient to show that there was no genuine dispute of material fact regarding
whether Reddam knew or was recklessly indifferent to the truth or falsity that
CashCall was the true lender, or that the District Court would invalidate the
choice-of-law provision.

In fact, the undisputed facts establish the opposite:

CashCall and Reddam sought and obtained assurances that the loan agreements
were governed by CRST law and were valid and enforceable. See DOB67(n.25);
AER68-69(¶96); SER238-241.
The CFPB’s alternative “red flags” theory does not support a finding of
individual liability at the summary judgment stage. R52-53. The CFPB relies on
FTC v. Network Services Depot, Inc. (“NSD”), but the evidence there showed
actual knowledge of misrepresentations in connection with a Ponzi scheme,
including testimony that “repeated predictions of dramatic growth made [the
defendant] ‘want to choke’” and the defendant’s belief that it was “not reasonable”
for customers to obtain the promised rate of return. 617 F.3d 1127, 1139-40 (9th
27
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Cir. 2010). NSD does not concern whether counsel’s advice is relevant to a
defendant’s state of mind.
The CFPB’s reliance on FTC v. Amy Travel Service, Inc., 875 F.2d 564, (7th
Cir. 1989) is similarly misplaced. There, the Seventh Circuit affirmed the lower
court’s decision because it was “satisfied that the FTC had proven that defendants
had sufficient knowledge to find them individually liable,” including knowledge of
“the high volume of consumer complaints and the excessive credit card
chargebacks.” Id. at 574-75. The lower court concluded that “counsel could not
sanction something that the defendants should have known was wrong.”

Id.

(emphasis added).
In contrast, the District Court acknowledged that there was no way that
Reddam “should have known” that the court would later determine that CashCall
was the true lender and that the choice-of-law provision was unenforceable.
ER319:16, 19 (“It was not until this Court found that CashCall—not Western
Sky—was the true lender that Defendants could have understood that they may be
liable under the CFPA.”). The evidence that the CFPB characterizes as “warning
signs” does not negate Reddam’s belief in the validity of the loans based on
counsel’s advice, or demonstrate knowing or reckless misconduct as a matter of
law.
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Indeed, Defendants presented evidence establishing that the Katten law firm
was fully aware of the facts that the CFPB characterizes as “red flags,” but
maintained and never withdrew its opinions. AER40-41(¶11); SER232, 234-235,
239. Indeed, it is undisputed that the same regulatory actions that the CFPB argues
put Reddam on notice of corporate misrepresentations were defended by the same
legal counsel who advised him that the lending program was legal and that the
contracts that CashCall would purchase from Western Sky would be enforceable.
See, e.g., FER169-2:32. Indeed, the evidence at summary judgment established
that “Callaway met with Reddam in March or April of 2013 and confirmed that she
and Katten continued to believe the Western Sky Loan Program was legal.”
SER239. Defendants also submitted uncontroverted evidence that Reddam was
aware of the legal advice from Katten and Western Sky’s counsel, and the lenders’
counsel’s acceptance of the legal opinions authored by Katten.

AER56-80,

82(¶¶81-106, 109); SER109-112.
Moreover, that Reddam was aware of pending regulatory enforcement
actions says nothing about his knowledge or recklessness of corporate
misrepresentations, or that CashCall would be deemed the true lender in the future.
The filing of a state enforcement action against CashCall does not establish that
CashCall is engaging in unfair, deceptive, or abusive acts or practices under the
CFPA.

Under the CFPB’s theory, the mere risk of litigation automatically
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amounts to a de facto federal UDAAP violation. This cannot be. See Richard
Thorpe & Darrel Weisheit v. Walter Inv. Mgmt., Corp., 111 F. Supp. 3d 1336,
1376 (S.D. Fla. 2015) (“red flags,” including “presence of government
investigations,” “without more,” could not establish knowledge of wrongdoing).
The CFPB also contends—without citing any evidence presented at
summary judgment—that “two outside lawyers even advised that the model would
‘likely’ be found unlawful.” R52. But as the record shows, and the District Court
eventually found, that same advice was “entirely consistent with the advice
provided by Callaway and Bogue.” ER319:12. Regardless, the CFPB cannot have
it both ways by suggesting that the opinion of unnamed “outside lawyers” could
inform Reddam’s belief of the legality of the program, but consistent advice from
Callaway and Katten cannot.
Indeed, the District Court at trial considered the relevant facts pertaining to
Reddam’s knowledge, and found that Reddam was not reckless. These findings
include that: (i) “Defendants sought out highly regarded regulatory counsel to
assist them with structuring the Western Sky Loan Program to lawfully accomplish
[its] objective”; (ii) “there was no evidence [that Defendants] decided to create and
implement an unlawful scheme to defraud consumers”; (iii) “[a]t the time, there
was no case law that clearly established that . . . the Tribal Lending Model would
subject Defendants to liability under the CFPA”; and (iv) “[e]ven when the
30
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regulatory climate had dramatically shifted and regulators began to closely
scrutinize the Tribal Lending Model, Callaway and Bogue did not change their
original opinions that Defendants would not be subject to relevant state and federal
laws.” ER319:19.
CONCLUSION
For these reasons, the Court should reverse the orders granting the CFPB’s
motion for summary judgment and denying Defendants’ motion for judgment on
the pleadings.
DATED: April 11, 2019

LATHAM & WATKINS LLP
By:

s/ Thomas J. Nolan
Thomas J. Nolan
Attorneys for Defendants/Appellees/
Cross-Appellants
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Defendants/Appellees/Cross-Appellants’ Combined Response Brief and Principal
Cross-Appeal Brief, Dkt 31.
PROVISION, STATUTE, OR REGULATION
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15 U.S.C. § 1692f
15 U.S.C. § 1692n
28 U.S.C. § 591 et seq. (Supp. V 1982)
Cal. Civ. Code § 1799.91
Cal. Civ. Code § 1799.95
U.S. Const. art. II, § 3
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Code of Federal Regulations
Title 12. Banks and Banking
Chapter II. Federal Reserve System
Subchapter A. Board of Governors of the Federal Reserve System
Part 226. Truth in Lending (Regulation Z) (Refs & Annos)
12 C.F.R. Pt. 226, Supp. I
SUPPLEMENTI TO PART 226—OFFICIAL STAFF INTERPRETATIONS
Effective: October 1, 2011
Currentness
Introduction
1. Official status. This commentary is the vehicle by which the staff of the Division of Consumer and Community Affairs
of the Federal Reserve Board issues official staff interpretations of Regulation Z. Good faith compliance with this
commentary affords protection from liability under 130(f) of the Truth in Lending Act. Section 130(f) (15 U.S.C. 1640)
protects creditors from civil liability for any act done or omitted in good faith in conformity with any interpretation
issued by a duly authorized official or employee of the Federal Reserve System.
2. Procedure for requesting interpretations. Under appendix C of the regulation, anyone may request an official staff
interpretation. Interpretations that are adopted will be incorporated in this commentary following publication in the
Federal Register. No official staff interpretations are expected to be issued other than by means of this commentary.
3. Rules of construction. (a) Lists that appear in the commentary may be exhaustive or illustrative; the appropriate
construction should be clear from the context. In most cases, illustrative lists are introduced by phrases such as
“including, but not limited to,” “among other things,” “for example,” or “such as.”
(b) Throughout the commentary, reference to “this section” or “this paragraph” means the section or paragraph in the
regulation that is the subject of the comment.
4. Comment designations. Each comment in the commentary is identified by a number and the regulatory section
or paragraph which it interprets. The comments are designated with as much specificity as possible according to the
particular regulatory provision addressed. For example, some of the comments to § 226.18(b) are further divided by
subparagraph, such as comment 18(b)(1)–1 and comment 18(b)(2)–1. In other cases, comments have more general
application and are designated, for example, as comment 18–1 or comment 18(b)–1. This introduction may be cited as
comments I–1 through I–4. Comments to the appendices may be cited, for example, as comment app. A–1.
SUBPART A—GENERAL
Section 226.1—Authority, Purpose, Coverage, Organization, Enforcement and Liability
1(c) Coverage.
1. Foreign applicability. Regulation Z applies to all persons (including branches of foreign banks and sellers located in
the United States) that extend consumer credit to residents (including resident aliens) of any state as defined in § 226.2.
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1. Scope. Guarantors, endorsers, and sureties are not generally consumers for purposes of the regulation, but they may be
entitled to rescind under certain circumstances and they may have certain rights if they are obligated on credit card plans.
2. Rescission rules. For purposes of rescission under §§ 226.15 and 226.23, a consumer includes any natural person whose
ownership interest in his or her principal dwelling is subject to the risk of loss. Thus, if a security interest is taken in A's
ownership interest in a house and that house is A's principal dwelling, A is a consumer for purposes of rescission, even
if A is not liable, either primarily or secondarily, on the underlying consumer credit transaction. An ownership interest
does not include, for example, leaseholds or inchoate rights, such as dower.
3. Land trusts. Credit extended to land trusts, as described in the commentary to § 226.3(a), is considered to be extended
to a natural person for purposes of the definition of consumer.
2(a)(12) Consumer credit.
1. Primary purpose. There is no precise test for what constitutes credit offered or extended for personal, family, or
household purposes, nor for what constitutes the primary purpose. (See, however, the discussion of business purposes
in the commentary to § 226.3(a).)
2(a)(13) Consummation.
1. State law governs. When a contractual obligation on the consumer's part is created is a matter to be determined under
applicable law; Regulation Z does not make this determination. A contractual commitment agreement, for example, that
under applicable law binds the consumer to the credit terms would be consummation. Consummation, however, does
not occur merely because the consumer has made some financial investment in the transaction (for example, by paying
a nonrefundable fee) unless, of course, applicable law holds otherwise.
2. Credit v. sale. Consummation does not occur when the consumer becomes contractually committed to a sale
transaction, unless the consumer also becomes legally obligated to accept a particular credit arrangement. For example,
when a consumer pays a nonrefundable deposit to purchase an automobile, a purchase contract may be created, but
consummation for purposes of the regulation does not occur unless the consumer also contracts for financing at that time.
2(a)(14) Credit.
1. Exclusions. The following situations are not considered credit for purposes of the regulation:
i. Layaway plans, unless the consumer is contractually obligated to continue making payments. Whether the consumer
is so obligated is a matter to be determined under applicable law. The fact that the consumer is not entitled to a refund
of any amounts paid towards the cash price of the merchandise does not bring layaways within the definition of credit.
ii. Tax liens, tax assessments, court judgments, and court approvals of reaffirmation of debts in bankruptcy. However,
third-party financing of such obligations (for example, a bank loan obtained to pay off a tax lien) is credit for purposes
of the regulation.
iii. Insurance premium plans that involve payment in installments with each installment representing the payment for
insurance coverage for a certain future period of time, unless the consumer is contractually obligated to continue making
payments.
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KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedHeld Unconstitutional as Not Severable Consumer Financial Protection Bureau v. RD Legal Funding, LLC, S.D.N.Y.,
June 21, 2018
KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 12. Banks and Banking
Chapter 53. Wall Street Reform and Consumer Protection
Subchapter V. Bureau of Consumer Financial Protection
Part A. Bureau of Consumer Financial Protection
12 U.S.C.A. § 5491
§ 5491. Establishment of the Bureau of Consumer Financial Protection
Effective: July 21, 2010
Currentness
(a) Bureau established
There is established in the Federal Reserve System, an independent bureau to be known as the “Bureau of Consumer
Financial Protection”, which shall regulate the offering and provision of consumer financial products or services under
the Federal consumer financial laws. The Bureau shall be considered an Executive agency, as defined in section 105 of
Title 5. Except as otherwise provided expressly by law, all Federal laws dealing with public or Federal contracts, property,
works, officers, employees, budgets, or funds, including the provisions of chapters 5 and 7 of Title 5, shall apply to the
exercise of the powers of the Bureau.

(b) Director and Deputy Director

(1) In general
There is established the position of the Director, who shall serve as the head of the Bureau.

(2) Appointment
Subject to paragraph (3), the Director shall be appointed by the President, by and with the advice and consent of
the Senate.

(3) Qualification
The President shall nominate the Director from among individuals who are citizens of the United States.

(4) Compensation

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

1
Addendum003

Case: of
18-55407,
ID: 11261511,
§ 5491. Establishment
the Bureau 04/11/2019,
of Consumer Financial
Protection,DktEntry:
12 USCA § 45,
5491Page

46 of 71

The Director shall be compensated at the rate prescribed for level II of the Executive Schedule under section 5313
of Title 5.

(5) Deputy Director
There is established the position of Deputy Director, who shall--

(A) be appointed by the Director; and

(B) serve as acting Director in the absence or unavailability of the Director.

(c) Term

(1) In general
The Director shall serve for a term of 5 years.

(2) Expiration of term
An individual may serve as Director after the expiration of the term for which appointed, until a successor has been
appointed and qualified.

(3) Removal for cause
The President may remove the Director for inefficiency, neglect of duty, or malfeasance in office.

(d) Service restriction
No Director or Deputy Director may hold any office, position, or employment in any Federal reserve bank, Federal
home loan bank, covered person, or service provider during the period of service of such person as Director or Deputy
Director.

(e) Offices
The principal office of the Bureau shall be in the District of Columbia. The Director may establish regional offices of the
Bureau, including in cities in which the Federal reserve banks, or branches of such banks, are located, in order to carry
out the responsibilities assigned to the Bureau under the Federal consumer financial laws.

CREDIT(S)
(Pub.L. 111-203, Title X, § 1011, July 21, 2010, 124 Stat. 1964.)
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Notes of Decisions (9)
12 U.S.C.A. § 5491, 12 USCA § 5491
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-9.
End of Document
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KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedRecognized as Repealed by Implication Townsend v. Quantum3 Group, LLC, M.D.Fla., July 29, 2015

United States Code Annotated
Title 15. Commerce and Trade
Chapter 41. Consumer Credit Protection (Refs & Annos)
Subchapter V. Debt Collection Practices (Refs & Annos)
15 U.S.C.A. § 1692e
§ 1692e. False or misleading representations
Effective: September 30, 1996
Currentness
A debt collector may not use any false, deceptive, or misleading representation or means in connection with the collection
of any debt. Without limiting the general application of the foregoing, the following conduct is a violation of this section:

(1) The false representation or implication that the debt collector is vouched for, bonded by, or affiliated with the
United States or any State, including the use of any badge, uniform, or facsimile thereof.

(2) The false representation of--

(A) the character, amount, or legal status of any debt; or

(B) any services rendered or compensation which may be lawfully received by any debt collector for the collection
of a debt.

(3) The false representation or implication that any individual is an attorney or that any communication is from an
attorney.

(4) The representation or implication that nonpayment of any debt will result in the arrest or imprisonment of any
person or the seizure, garnishment, attachment, or sale of any property or wages of any person unless such action is
lawful and the debt collector or creditor intends to take such action.

(5) The threat to take any action that cannot legally be taken or that is not intended to be taken.

(6) The false representation or implication that a sale, referral, or other transfer of any interest in a debt shall cause
the consumer to--

(A) lose any claim or defense to payment of the debt; or
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(B) become subject to any practice prohibited by this subchapter.

(7) The false representation or implication that the consumer committed any crime or other conduct in order to disgrace
the consumer.

(8) Communicating or threatening to communicate to any person credit information which is known or which should
be known to be false, including the failure to communicate that a disputed debt is disputed.

(9) The use or distribution of any written communication which simulates or is falsely represented to be a document
authorized, issued, or approved by any court, official, or agency of the United States or any State, or which creates
a false impression as to its source, authorization, or approval.

(10) The use of any false representation or deceptive means to collect or attempt to collect any debt or to obtain
information concerning a consumer.

(11) The failure to disclose in the initial written communication with the consumer and, in addition, if the initial
communication with the consumer is oral, in that initial oral communication, that the debt collector is attempting to
collect a debt and that any information obtained will be used for that purpose, and the failure to disclose in subsequent
communications that the communication is from a debt collector, except that this paragraph shall not apply to a
formal pleading made in connection with a legal action.

(12) The false representation or implication that accounts have been turned over to innocent purchasers for value.

(13) The false representation or implication that documents are legal process.

(14) The use of any business, company, or organization name other than the true name of the debt collector's business,
company, or organization.

(15) The false representation or implication that documents are not legal process forms or do not require action by
the consumer.

(16) The false representation or implication that a debt collector operates or is employed by a consumer reporting
agency as defined by section 1681a(f) of this title.

CREDIT(S)
(Pub.L. 90-321, Title VIII, § 807, as added Pub.L. 95-109, Sept. 20, 1977, 91 Stat. 877; amended Pub.L. 104-208, Div.
A, Title II, § 2305(a), Sept. 30, 1996, 110 Stat. 3009-425.)
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Notes of Decisions (1027)
15 U.S.C.A. § 1692e, 15 USCA § 1692e
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-9.
End of Document
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KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedRecognized as Repealed by Implication Townsend v. Quantum3 Group, LLC, M.D.Fla., July 29, 2015

United States Code Annotated
Title 15. Commerce and Trade
Chapter 41. Consumer Credit Protection (Refs & Annos)
Subchapter V. Debt Collection Practices (Refs & Annos)
15 U.S.C.A. § 1692f
§ 1692f. Unfair practices
Currentness
A debt collector may not use unfair or unconscionable means to collect or attempt to collect any debt. Without limiting
the general application of the foregoing, the following conduct is a violation of this section:

(1) The collection of any amount (including any interest, fee, charge, or expense incidental to the principal obligation)
unless such amount is expressly authorized by the agreement creating the debt or permitted by law.

(2) The acceptance by a debt collector from any person of a check or other payment instrument postdated by more
than five days unless such person is notified in writing of the debt collector's intent to deposit such check or instrument
not more than ten nor less than three business days prior to such deposit.

(3) The solicitation by a debt collector of any postdated check or other postdated payment instrument for the purpose
of threatening or instituting criminal prosecution.

(4) Depositing or threatening to deposit any postdated check or other postdated payment instrument prior to the date
on such check or instrument.

(5) Causing charges to be made to any person for communications by concealment of the true purpose of the
communication. Such charges include, but are not limited to, collect telephone calls and telegram fees.

(6) Taking or threatening to take any nonjudicial action to effect dispossession or disablement of property if--

(A) there is no present right to possession of the property claimed as collateral through an enforceable security
interest;

(B) there is no present intention to take possession of the property; or

(C) the property is exempt by law from such dispossession or disablement.
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(7) Communicating with a consumer regarding a debt by post card.

(8) Using any language or symbol, other than the debt collector's address, on any envelope when communicating with
a consumer by use of the mails or by telegram, except that a debt collector may use his business name if such name
does not indicate that he is in the debt collection business.

CREDIT(S)
(Pub.L. 90-321, Title VIII, § 808, as added Pub.L. 95-109, Sept. 20, 1977, 91 Stat. 879.)

Notes of Decisions (372)
15 U.S.C.A. § 1692f, 15 USCA § 1692f
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-9.
End of Document
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United States Code Annotated
Title 15. Commerce and Trade
Chapter 41. Consumer Credit Protection (Refs & Annos)
Subchapter V. Debt Collection Practices (Refs & Annos)
15 U.S.C.A. § 1692n
§ 1692n. Relation to State laws
Currentness
This subchapter does not annul, alter, or affect, or exempt any person subject to the provisions of this subchapter from
complying with the laws of any State with respect to debt collection practices, except to the extent that those laws are
inconsistent with any provision of this subchapter, and then only to the extent of the inconsistency. For purposes of this
section, a State law is not inconsistent with this subchapter if the protection such law affords any consumer is greater
than the protection provided by this subchapter.

CREDIT(S)
(Pub.L. 90-321, Title VIII, § 816, as added Pub.L. 95-109, Sept. 20, 1977, 91 Stat. 883.)

Notes of Decisions (11)
15 U.S.C.A. § 1692n, 15 USCA § 1692n
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-9.
End of Document
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then the Attorney General shall include in
such report a recommendation regarding the
manner in which the fees payable under section
1930(a) of title 28, United States Code, may be
modified to cause the annual amount deposited
in the Fund to more closely approximate the
annual amount expended from the Fund.
(e) There are authorized to be appropriated
to the Fund for any fiscal year such sums as
may be necessary to supplement amounts deposited under subsection (b) for the purposes
specified in subsection (a).
(Added Pub. L. 99-554, title I, § 115(a), Oct. 27,
1986, 100 Stat. 3094.)
EFFECTIvE DATE
Section effective 30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out as a note under
section 581 of this title.
SECTION REFERRED TO INOTHER SECTIONS
This section is referred to in title 11 section 330.
CHAPTER 40-INDEPENDENT COUNSEL
Sec.
591.
592.
593.
594.
595.
596.
597.
598.
599.

Applicability of provisions of this chapter.
Preliminary investigation and application for
appointment of an independent counsel.
Duties of the division of the court.
Authority and duties of an independent
counsel.
Congressional oversight.
Removal of an independent counsel; termination of office.
Relationship with Department of Justice.
Severability.
Termination of effect of chapter.
AMENDMENTS

1987-Pub. L. 100-191. j 2, Dec. 15, 1987, 101 Stat.
1293, amended chapter 40 heading and analysis generally, substituting items 591 to 599 for former items 591
to 598.
1986-Pub. L. 99-554, title I. § 144(g)(1), Oct. 27.
1986, 100 Stat. 3097, substituted "40" for "39" as chapter designation.
CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 49 of this title;
title 18 section 202.
§ 591. Applicability of provisions of this chapter
(a) Preliminary investigation with respect to certain
covered persons
The Attorney General shall conduct a preliminary investigation in accordance with section
592 whenever the Attorney General receives information sufficient to constitute grounds to investigate whether any person described in subsection (b) may have violated any Federal
criminal law other than a violation classified as
a Class B or C misdemeanor or an infraction.
(b) Persons to whom subsection (a) applies
The persons referred to in subsection (a)
are(1) the President and Vice President;
(2) any individual serving in a position
listed in section 5312 of title 5;
(3) any individual working in the Executive
Office of the President who is compensated at
a rate of pay at or above level II of the Executive Schedule under section 5313 of title 5;

§ 591

(4) any Assistant Attorney General and any
individual working in the Department of Justice who is compensated at a rate of pay at or
above level III of the Executive Schedule
under section 5314 of title 5;
(5) the Director of Central Intelligence, the
Deputy Director of Central Intelligence, and
the Commissioner of Internal Revenue;
(6) any individual who leaves any office or
position described in any of paragraphs (1)
through (5) of this subsection, during the incumbency of the President under whom such
individual served in the office or position plus
one year after such incumbency, but in no
event longer than a period of three years
after the individual leaves the office or position;
(7) any individual who held an office or position described in any of paragraphs (1)
through (5) of this subsection during the incumbency of one President and who continued to hold the office or position for not
more than 90 days into the term of the next
President, during the 1-year period after the
individual leaves the office or position; and
(8) the chairman and treasurer of the principal national campaign committee seeking
the election or reelection of the President,
and any officer of that committee exercising
authority at the national level, during the incumbency of the President.
(c) Preliminary investigation with respect to persons
not listed in subsection (b)
The Attorney General may conduct a preliminary investigation in accordance with section
592 if(1) the Attorney General receives information sufficient to constitute grounds to investigate whether any person other than a
person described in subsection (b) may have
violattd any Federal criminal law other than
a violation classified as a Class B or C misdemeanor or an infraction; and
(2) the Attorney General determines that
an investigation or prosecution of the person,
with respect to the information received, by
the Attorney General or other officer of the
Department of Justice may result in a personal, financial, or political conflict of interest.
(d) Examination of information to determine need
for preliminary investigation
(1) Factors to be considered
In determining under subsection (a) or (c)
(or section 592(c)(2)) whether grounds to investigate exist, the Attorney General shall
consider only(A) the specificity of the information received; and
(B) the credibility of the source of the information.
(2) Time period for making determination
The Attorney General shall determine
whether grounds to investigate exist not later
than 15 days after the information is first received. If within that 15-day period the Attorney General determines that the information
is not specific or is not from a credible source,
then the Attorney General shall close the
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matter. If within that 15-day period the Attorney General determines that the information is specific and from a credible source, the
Attorney General shall, upon making that determination, commence a preliminary investigation with respect to that information. If
the Attorney General is unable to determine,
within that 15-day period, whether the information is specific and from a credible source,
the Attorney General shall, at the end of that
15-day period, commence a preliminary investigation with respect to that information.
(e) Recusal of Attorney General
(1) When recusal is required
If information received under this chapter
involves the Attorney General or a person
with whom the Attorney General has a current or recent personal or financial relationship, the Attorney General shall recuse himself or herself by designating the next most
senior officer in the Department of Justice
whom that information does not involve and
who does not have a current or recent personal or financial relationship with such person
to perform the duties assigned under this
chapter to the Attorney General with respect
to that information.
(2) Requirements for recusal determination
The Attorney General shall, before personally making any other determination under
this chapter with respect to information received under this chapter, determine under
paragraph (1) whether to recuse himself or
herself with respect to that information. A
determination to recuse shall be in writing,
shall identify the facts considered by the Attorney General, and shall set forth the reasons for the recusal. The Attorney General
shall file this determination with any notification or application submitted to the division of the court under this chapter with respect to the information involved.
(As amended Pub. L. 98-473, title II, § 228(b),
Oct. 12, 1984, 98 Stat. 2030; Pub. L. 100-191, § 2,
Dec. 15, 1987, 101 Stat. 1293.)
AMENDMENTS

1987-Pub. L. 100-191 amended section generally,
substituting subsecs. (a) to (e) relating to applicability
of chapter for former subsecs. (a) to (c) relating to
similar subject.
1984-Subsec. (a). Pub. L. 98-473 substituted "Class
B or C misdemeanor or an infraction" for "petty offense".

EFFEcTIVE DATE Or 1987 AmNDmENT
Section 6 of Pub. L. 100-191 provided that:
"(a) IN GENERAL.-Subject to subsection (b). the
amendments made by this Act [enacting section 599 of
this title, amending sections 49 and 591 to 598 of this
title, sections 203 and 205 of Pub. L. 95-521 set out in
the Appendix to Title 5, Government Organization
and Employees, and section 202 of Title 18, Crimes
and Criminal Procedure, enacting provisions set out as
a note under section 1 of this title, .%nd amending provisions set out as a note under section 591 of this title]
take effect on the date of the enactment of this Act
[Dec. 15, 1987].
"(b) PznNsro PRocEmNos.-With-respect to any proceeding under 'chapter 39 of title 28, United States
Code (before, the redeslgnation of such chapter as
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chapter 40 by section 144(g) of Public Law 99-554), or
under chapter 40 of such title (after such redesignation), which is pending on the date of the enactment
of this Act (Dec. 15, 1987], the following shall apply:
"(1) Except as provided in paragraphs (2) and (3),
the provisions of chapter 40 of such title as in effect
on the day before such date of enactment shall, in
lieu of the amendments made by this Act, continue
to apply on or after such date to such proceeding
until such proceeding is terminated in accordance
with such chapter.
"(2) The following provisions shall apply to such
proceeding on or after such date of enactment:
"(A) Section 593(f) of title 28, United States
Code, as amended by section 2 of this Act, relating
to the award of attorneys' fees.
"(B) Section 594(d)(2) of such title, as added by
section 2 of this Act, to the extent that such section 594(d)(2) relates to reports by the Attorney
General on expenditures by independent counsel,
except that the first such report shall be made
only with respect to expenditures on or after the
date of the enactment of this Act.
"(C) Section 594(h)(1)(A) of such title, as added
by section 2 of this Act, relating to reports by Independent counsel, except that the 6-month periods
described in such section 594(h)(1)(A) shall be calculated from the date of the enactment of this
Act.
"(D) Section 594(i) of such title, as added by section 2 of this Act, relating to the independence of
the office of independent counsel for certain purposes.
"E) Section 594(k) of such title, as added by section 2 of this Act, relating to custody of records of
independent counsel.
"(F) Section 596(a)(3) of such title, as amended
by section 2 of this Act, relating to Judicial review
of the removal of an independent counsel from
office.
"(G) Section 596(c) of such title, as added by section 2 of this Act, relating to audits of expenditures of independent counsel.
"(H) The amendments made by section 3 of this
Act [amending sections 203 and 205 of Pub. L.
95-521, set out in Appendix to Title 5, and section
202 of Title 18], relating to the status of independent counsel and their appointees as special government employees and to their financial disclosure
requirements.
'(3) Section 594(J) of title 28, United States Code,
as added by section 2 of this Act, relating to certain
standards of conduct shall, 90 days after the date of
the enactment of this Act, apply to a pending proceeding described in this subsection."
EFFECTXVE DATE

OF

1984

AMENDMENT

Section 235(a)(1)(B)(ii)(IV) of Pub. L. 98-473 provided in part that amendment of this section by Pub. L.
98-473 is effective Oct. 12, 1984.
PERMANENT APPROPRIATION R ExPENsEs or
INDEPENDENT COUNSELS
Pub. L. 100-202, § 101(a) [title II, J 200J, Dec. 22,
1987, 101 Stat. 1329, 1329-9, provided: "That a perma.
nent indefinite appropriation is established within the
Department of Justice to pay all necessary expenses of
investigations and prosecutions by Independent counsel appointed pursuant to the provisions of 28 U.S.C.
591 et seq. or other law: Provided further, That the
Comptroller General shall perform semiannual financial reviews of expenditures from the Independent
Counsel permanent indefinite appropriation, and
report their findings to the Committees on Appropriations of the House-and Senate".
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CONTINGENCY FUND FOR INDEPENDENT COUNSELS

Section 601(c) of Pub. L. 95-521, as amended by Pub.
L. 97-409, 1 2(c)(2), Jan. 3, 1983, 96 Stat. 2039; Pub. L.
100-191, 1 5(b), Dec. 15, 1987, 101 Stat. 1307, provided
that: "There are authorized to be appropriated for
each fiscal year such sums as may be necessary, to be
held by the Department of Justice as a contingent
fund for the use of any independent counsels appointed under chapter 40 (relating to independent counsels)
of title 28 of the United States Code in the carrying
out of functions under such chapter."
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 592, 593 of this
title.
§ 592. Preliminary investigation and application for
appointment of an independent counsel
(a) Conduct of preliminary investigation
(1) In general
A preliminary investigation conducted
under this chapter shall be of such matters as
the Attorney General considers appropriate
in order to make a determination, under subsection (b) or (c), on whether further investigation is warranted, with respect to each potential violation, or allegation of a violation,
of criminal law. The Attorney General shall
make such determination not later than 90
days after the preliminary investigation is
commenced, except that, in the case of a preliminary investigation commenced after a
congressional request under subsection (g),
the Attorney General shall make such determination not later than 90 days after the request Is received. The Attorney General shall
promptly notify the division of the court
specified in section 593(a) of the commencement of such preliminary investigation and
the date of such commencement.
(2) Limited authority of Attorney General
(A) In conducting preliminary investigations under this chapter, the Attorney General shall have no authority to convene grand
juries, plea bargain, grant immunity, or issue
subpoenas.
(B)(i) The Attorney General shall not base
a determination under this chapter that information with respect to a violation of criminal law by a person is not specific and from a
credible source upon a determination that
such person lacked the state of mind required
for the violation of criminal law.
(ii) The Attorney General shall not base a
determination under this chapter that there
are no reasonable grounds to believe that further investigation is warranted, upon a determination that such person lacked the state of
mind required for the violation of criminal
law involved, unless there is clear and convincing evidence that the person lacked such
state of mind.
(3) Extension of time for preliminary investigation
The Attorney General may apply to the division of the court for a single extension, for
a period of not more than 60 days, of the 90day period referred to in paragraph (1). The
division of the court may, upon a showing of
good cause, grant such extension.
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(b) Determination that further investigation not warranted
(1) Notification of division of the court
If the Attorney General, upon completion
of a preliminary investigation under this
chapter, determines that there are no reasonable grounds to believe that further investigation is warranted, the Attorney General shall
promptly so notify the division of the court,
and the division of the court shall have no
power to appoint an independent counsel
with respect to the matters involved,
(2) Form of notification
Such notification shall contain a summary
of the information received and a summary of
the results of the preliminary investigation.
(c) Determination that further investigation is warranted
(1) Application for appointment of independent
counsel
The Attorney General shall apply to the division of the court for the appointment of an
independent counsel if(A) the Attorney General, upon completion of a preliminary investigation under
this chapter, determines that there are reasonable grounds to believe that further investigation is warranted; or
(B) the 90-day period referred to in subsection (a)(1), and any extension granted
under subsection (a)(3), have elapsed and
the Attorney General has not filed a notification with the division of the court under
subsection (b)(1).
In determining under this chapter whether
reasonable grounds exist to warrant further
investigation, the Attorney General shall
comply with the written or other established
policies of the Department of Justice with respect to the conduct of criminal investigations,
(2) Receipt of additional information
If, after submitting a notification under
subsection (b)(1), the Attorney General receives additional information sufficient to
constitute grounds to investigate the matters
to which such notification related, the Attorney General shall(A) conduct such additional preliminary
investigation as the Attorney General considers appropriate for a period of not more
than 90 days after the date on which such
additional information is received; and
(B) otherwise comply with the provisions
of this section with respect to such additional preliminary investigation to the same
extent as any other preliminary investigation under this section.
(d) Contents of application
Any application for the appointment of an independent counsel under this chapter shall contain sufficient information to assist the division
of the court in selecting an independent counsel and in defining that independent counsel's
prosecutorial jurisdiction so that the independent counsel has adequate authority to fully in-
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vestigate and prosecute the subject matter and
all matters related to that subject matter.
(e) Disclosure of Information
Except as otherwise provided In this chapter,
no officer or employee of the Department of
Justice or an office of independent counsel
may, without leave of the division of the court,
disclose to any individual outside the Department of Justice or such office any notification,
application, or any other document, materials,
or memorandum supplied to the division of the
court under this chapter. Nothing in this chapter shall be construed as authorizing the withholding of information from the Congress.
(f) Limitation on judicial review
The Attorney General's determination under
this chapter to apply to the division of the
court for the appointment of an independent
counsel shall not be reviewable in any court.
(g) Congressional request
(1) By Judiciary Committee or members thereof
The Committee on the Judiciary of either
House of the Congress, or a majority of majority party members or a majority of all nonmajority party members of either such committee, may request in writing that the Attorney General apply for the appointment of an
independent counsel.
(2) Report by Attorney General pursuant to request
Not later than 30 days after the receipt of a
request under paragraph (1), the Attorney
General shall submit, to the committee
making the request, or to the committee on
which the persons making the request serve,
a report on whether the Attorney General
has begun or will begin a preliminary investigation under this chapter of the matters with
respect to which the request is made, in accordance with subsection (a) or (c) of section
591, as the case may be. The report shall set
forth the reasons for the Attorney General's
decision regarding such- preliminary investigation as it relates to each of the matters with
respect to which the.congressional request is
made. If there is such a preliminary investigation, the report shall include the date on
which the preliminary investigation began or
will begin.
(3) Submission of Information in response to congressional request
,At the same time as any notification, application, or any other document, material, or
memorandum is supplied to the division of
the court pursuant to this section with respect to a preliminary investigation of any
matter with respect to which a request is
made under paragraph (1), such notification,
application, or other document, material, or
memorandum shall be supplied to the committee making the request, or to the committee on which the persons making the request
serve. If no application for the appointment
of an independent counsel is made to the division of the court under this section pursuant
to such a preliminary investigation, the Attorney General shall submit a report to that
committee stating the reasons why such ap-
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plication was not made, addressing each
matter with respect to which the congressional request was made.
(4) Disclosure of information
Any report, notification, application, or
other document, material, or memorandum
supplied to a committee under this subsection
shall not be revealed to any third party,
except that the committee may, either on its
own initiative or upon the request of the Attorney General, make public such portion or
portions of such report, notification, application, document, material, or memorandum as
will not in the committee's Judgment prejudice the rights of any individual.
(As amended Pub. L. 100-191, § 2, Dec. 15, 1987,
101 Stat. 1295.)
AmDMENTS
1987-Pub. L. 100-191 amended section generally,
substituting provisions relating to preliminary investi-

gation and application for appointment of an inde-

pendent counsel for provisions relating to application

for appointment of an independent counsel.

E cnEv DATE OF 1987 AmENDMENT
Amendment by Pub. L. 100-191 effective Dec, 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
see section 8 of Pub. L. 100-191, set ont as a note
under section 591 of this title.
SECTION REnsIUM TO IN OTHER SECTIONS
This section is referred to in sections 591, 593 of this
title.

§ 593. Duties of the division of the court
(a) Reference to division of the court
The division of the court to which this chapter refers is the division established under section 49 of this titie.
(b) Appointment and jurisdiction of independent
counsel

(1) Authority

Upon receipt of an application under section 592(c), the division of the court shall appoint an appropriate independent counsel and
shall define that independent counsel's prosecutorial Jurisdiction.
(2) Qualifications of independent counsel
The division of the court shall appoint as
independent counsel an individual who has
appropriate experience and who will conduct
the investigation, and any prosecution in a
prompt, responsible, and cost-effective
manner. The division of the court shall seek
to appoint as independent counsel an individual who will serve to the extent necessary to
complete the investigation and any prosecution without undue delay. The division of the
court may not appoint as an independent
counsel any person who holds any office of
profit or trust under the United States.
(3) Scope of prosecutorial jurisdiction
In defining the independent counsel's prosecutorial Jurisdiction, the division of the
court shall assure that the independent coun-
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sel has adequate authority to fully investigate
and prosecute the subject matter with respect
to which the Attorney General has requested
the appointment of the independent counsel,
and all matters related to that subject matter.
Such jurisdiction shall also include the authority to investigate and prosecute Federal
crimes, other than those classified asClass B
or C misdemeanors or infractions, that may
arise out of the investigation or prosecution
of the matter with respect to which the Attorney General's request was made, including
perjury, obstruction of Justice, destruction of
evidence, and intimidation of witnesses.
(4) Disclosure of Identity and prosecutorial jurisdiction
An independent counsel's identity and prosecutorial jurisdiction (including any expansion under subsection (c)) may not be made
public except upon the request of the Attorney General or upon a determination of the
division of the court that disclosure of the
identity and prosecutorial jurisdiction of such
independent counsel would be in the best interests of Justice. In any event, the identity
and prosecutorial jurisdiction of such independent counsel shall be made public when
any indictment is returned, or any criminal
information is filed, pursuant to the independent counsel's investigation.
(c) Expansion of jurisdiction
(01 In general
The division of the court, upon the request
of the Attorney General, may expand the
prosecutorial Jurisdiction of an independent
counsel, and such expansion may be in lieu of
the appointment of another independent
counsel.
(2) Procedure for request by independent counsel
(A) If the independent counsel discovers or
receives information about possible violations
of criminal law by persons as provided in section 591, which are not covered by the prosecutorial Jurisdiction of the independent
counsel, the independent counsel may submit
such information to the Attorney General.
The Attorney General shall then conduct a
preliminary investigation of the information
in accordance with the provisions of section
592, except that such preliminary investigation shall not exceed 30 days from the date
such information is received. In making the
determinations required by section 592, the
Attorney General shall give great weight to
any recommendations of the independent
counsel.
(B) If the Attorney General determines,
after according great weight to the recommendations of the independent counsel, that
there are no reasonable grounds to believe
that further investigation is warranted, the
Attorney General shall promptly so notify
the division of the court and the division of
the court shall have no power to expand the
jurisdiction of the independent counsel or to
appoint another independent counsel with respect to the matters involved.
(C) If-
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(1) the Attorney General determines that
there are reasonable grounds to believe that
further investigation is warranted; or
(ii) the 30-day period referred to in subparagraph (A) elapses without a notification to the division of the court that no further investigation is warranted,
the division of the court shall expand the Jurisdiction of the appropriate independent
counsel to include the matters involved or
shall appoint another independent counsel to
investigate such matters.
Cd) Return for further explanation
Upon receipt of a notification under section
592 or subsection (c)(2)(B) of this section from
the Attorney General that there are no reasonable grounds to believe that further investigation is warranted with respect to information
received under this chapter, the division of the
court shall have no authority to overrule this
determination but may return the matter to
the Attorney General for further explanation
of the reasons for such determination.
(e) Vacancies
If a vacancy in office arises by reason of the
resignation, death, or removal of an independent counsel, the division of the court shall appoint an independent counsel to complete the
work of the independent counsel whose resignation, death, or removal caused the vacancy,
except that in the case of a vacancy arising by
reason of the removal of an independent counsel, the division of the court may appoint an
acting independent counsel to serve until any
Judicial review of such removal is completed.
(f) Attorneys' fees
(1) Award of fees
Upon the request of an individual who is
the subject of an investigation conducted by
an independent counsel pursuant to this
chapter, the division of the court may, if no
indictment is brought against such individual
pursuant to that investigation, award reimbursement for those reasonable attorneys'
fees incurred by that individual during that
investigation which would not have been incurred but for the requirements of this chapter. The division of the court shall notify the
Attorney General of any request for attorneys' fees under this subsection.
(2) Evaluation of fees
The division of the court may direct the Attorney General to file a written evaluation of
any request for attorneys' fees under this subsection, analyzing for each expense(A) the sufficiency of the documentation;
(B) the need or Justification for the underlying item; and
(C) the reasonableness of the amount of
money requested.
(g) Disclosure of information
The division of the court may, subject to section 594(h)(2), allow the disclosure of any notification, application, or any other document,
material, or memorandum supplied to the division of the court under this chapter.
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(h) Amicus curiae briefs
When presented with significant legal issues,
the division of the court may disclose sufficient
information about the issues to permit the
filing of timely amicus curiae briefs,
(As amended Pub. L. 100-191, § 2, Dec. 15, 1987,
101 Stat. 1297.)
AMENDMuENTs

1987-Pub. L. 100-191 amended section generally,

substituting subsecs. (a) to (h) for former subsecs. (a)
to (g) which related to similar subject matter.
EmcTivz DATE o 1987 AMNDNMT
Amendment by Pub. L. 100-191 effective Dec. 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
but with subsec. () applicable to previously initiated
proceedings pending on Dec. 15, 1987, see section 6 of

Pub. L 100-191, set out as a note under section 591 of
this title.

SECTION REFERED TO INOTHER SECTIONS
This section is referred to in sections 592, 594 of this

title; title 26 section 6103.
§ 594. Authority and duties of an Independent counsel
(a) Authorities
Notwithstanding any other provision of law,
an independent counsel appointed under this
chapter shall have, with respect to all matters
in such independent counsel's prosecutorial jurisdiction established under this chapter, full
power and independent authority to exercise all
investigative and prosecutorial functions and
powers of the Department of Justice, the Attorney General, and any other officer or employee
of the Department of Justice, except that the
Attorney General shall exercise direction or
control as to those matters that specifically require the Attorney General's personal action
under section 2516 of title 18. Such investigative and prosecutorial functions and powers
shall include(1) conducting proceedings before grand
Juries and other investigations;
(2) participating in court proceedings and
engaging in any litigation, including civil and
criminal matters, that such independent
counsel considers necessary;
(3) appealing any decision of a court in any
case or proceeding in which such independent
counsel participates in an official capacity;
(4) reviewing all documentary evidence
available from any source;
(5) determining whether to contest the assertion of any testimonial privilege;
(6) receiving appropriate national security
clearances and, if necessary, contesting in
court (including, where appropriate, participating in in camera proceedings) any claim of
privilege or attempt to withhold evidence on
grounds of national security;
(7) making applications to any Federal
court for a grant of immunity to any witness,
consistent with applicable statutory requirements, or for warrants, subpoenas, or other
court orders, and, for purposes of sections
6003, 6004, and 6005 of titR 18, exercising the
authority vested in a United States attorney
or the Attorney General;
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(8) inspecting, obtaining, or using the original or a copy of any tax return, in accordance
with the applicable statutes and regulations,
and, for purposes of section 6103 of the Internal Revenue Code of 1986 and the regulations
issued thereunder, exercising the powers
vested in a United States attorney or the Attorney General;
(9) initiating and conducting prosecutions
in any court of competent jurisdiction, framing and signing indictments, filing informations, and handling all aspects of any case, in
the name of the United States; and
(10) consulting with the United States attorney for the district in which any violation
of law with respect to which the independent
counsel is appointed was alleged to have occurred.
(b) Compensation
An independent counsel appointed under this
chapter shall receive compensation at the per
diem rate equal to the annual rate of basic pay
payable for level IV of the Executive Schedule
under section 5315 of title 5.
(c) Additional personnel

For the purposes of carrying out the duties of
an office of independent counsel, such independent counsel may appoint, fix the compensation, and assign the duties of such employees
as such independent counsel considers necessary (including investigators, attorneys, and
part-time consultants). The positions of all
such employees are exempted from the competitive service. No such employee may be compensated at a rate exceeding the maximum rate
of pay payable for GS-18 of the General Schedule under section 5332 of title 5.
(d) Assistance of Department of Justice
(1) In canying out functions
An independent counsel may request assistance from the Department of Tustice in carrying out the functions of the independent
counsel, and the Department of Justice shall
provide that assistance, which may include
access to any records, files, or other materials
relevant to matters within such independent
counsel's prosecutorial jurisdiction, and the
use of the resources and personnel necessary
to perform such independent counsel's duties.
(2) Payment of and reports on expenditures of Independent counsel
The Departanent of Justice shall pay all
costs relating to the establishment and operation of any office of independent counsel.
The Attorney General shall submit to the
Congress, not later than 30 days after the end
of each fiscal year, a report on amounts paid
during that fiscal year for expenses of investigations and prosecutions by independent
counsel. Each such report shall include a
statement of all payments made for activities
of independent counsel but may not reveal
the identity or prosecutorial Jurisdiction of
any independent counsel which has not been
disclosed under section 593(b)(4).
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(e) Referral of other matters to an Independent counsel
An independent counsel may ask the Attorney General or the division of the court to refer
to the independent counsel matters related to
the Independent counsel's prosecutorial jurisdiction, and the Attorney General or the division of the court, as the case may be, may refer
such matters. If the Attorney General refers a
matter to an Independent counsel on the Attorney General's own initiative, the independent
counsel may accept such referral if the matter
relates to the independent counsel's prosecutorial jurisdiction. If the Attorney General refers
any matter to the independent counsel pursuant to the independent counsel's request, or if
the independent counsel accepts a referral
made by the Attorney General on the Attorney
General's own initiative, the independent counsel shall so notify the division of the court.
(f) Compliance with policies of the Department of
Justice
An independent counsel shall, except where
not possible, comply with the written or other
established policies of the Department of Justice respecting enforcement of the criminal
laws.
(g) Dismissal of matters
The independent counsel shall have full authority to dismiss matters within the independent counsel's prosecutorial jurisdiction without
conducting an investigation or at any subsequent time before prosecution, if to do so would
be consistent with the written or other established policies of the Department of Justice
with respect to the enforcement of criminal
laws.
(h) Reports by independent counsel
(1) Required reports
An independent counsel shall(A) file with the division of the court,
with respect to the 6-month period beginning on the date of his or her appointment,
and with respect to each 6-month period
thereafter until the office of that independent counsel terminates, a report which identifies and explains major expenses, and
summarizes all other expenses, incurred by
that office during the 6-month period with
respect to which the report is filed, and estimates future expenses of that office; and
(B) before the termination of the independent counsel's office under section
596(b), file a final report with the division
of the court, setting forth fully and completely a description of the work of the independent counsel, including the disposition of all cases brought, and the reasons
for not prosecuting any matter within the
prosecutorial jurisdiction of such independent counsel.
(2) Disclosure of Information in reports
The division of the court may release to the
Congress, the public, or any appropriate
person, such portions of a report made under
this subsection as the division of the court
considers appropriate. The division of the
court shall make such orders as are appropri-

ate to protect the rights of any individual
named in such report and to prevent undue
interference with any pending prosecution.
The division of the court may make any portion of a final report filed under paragraph
(1)(B) available to any individual named in
such report for the purposes of receiving
within a time limit set by the division of the
court any comments or factual information
that such individual may submit. Such comments and factual information, in whole or in
part, may, in the discretion of the division of
the court, be included as an appendix to such
final report.
(I) Independence from Department of Justice
Each independent counsel appointed under
this chapter, and the persons appointed by that
independent counsel under subsection (c), are
separate from and independent of the Departmnent of Justice for purposes of sections 202
through 209 of title 18.
(j) Standards of conduct applicable to independent
counsel, persons serving In the office of an independent counsel, and their law firms
(1) Restrictions on employment while independent
counsel and appointees are serving
(A) During the period in which an independent counsel is serving under this chapter(1)such independent counsel, and
(ii) any person associated with a firm with
which such independent counsel is associated,
may not represent in any matter any person
involved in any investigation or prosecution
under this chapter.
(B) During the period in which any person
appointed by an independent counsel under
subsection (c) is serving in the office of independent counsel, such person may not represent in any matter any person involved in any
investigation or prosecution under this chapter.
(2) Post employment restrictions on Independent
counsel and appointees
(A) Each independent counsel and each
person appointed by that independent counsel under subsection (c) may not, for 3 years
following the termination of the service
under this chapter of that independent counsel or appointed person, as the case may be,
represent any person in any matter if that individual was the subject of an investigation or
prosecution under this chapter that was conducted by that independent counsel.
(B) Each independent counsel and each
person appointed by that independent counsel under subsection (c) may not, for 1 year
following the termination of the service
under this chapter of that independent counsel or appointed person, as the case may be,
represent any p!raon in any matter involving
any investigation or prosecution under this
chapter.
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(3) One-year ban on representation by members of
firms of independent counsel
Any person who is associated with a firm
with which an independent counsel is associated or becomes associated after termination
of the service of that independent counsel
under this chapter may not, for 1 year following such termination, represent any person in
any matter involving any Investigation or
prosecution under this chapter.
(4) Definitions
For purposes of this subsection(A) the term "firm" means a law firm
whether organized as a partnership or corporation; and
(B) a person Is "associated" with a firm if
that person is an officer, director, partner,
or other member or employee of that firm.
(k) Custody of records of an independent counsel
(1) Transfer of records
Upon termination of the office of an independent counsel, that independent counsel
shall transfer to the Archivist of the United
States all records which have been created or
received by that office. Before this transfer,
the independent counsel shall clearly identify
which of these records are subject to rule 6(e)
of the Federal Rules of Criminal Procedure
as grand Jury materials and which of these
records have been classified as national security information. Any records which were
compiled by an independent counsel and,
upon termination of the independent counsel's office, were stored with the division of
the court or elsewhere before the enactment
of the Independent Counsel Reauthorization
Act of 1987, shall also be transferred to the
Archivist of the United States by the division
of the court or the person in possession of
such records.
(2) Maintenance, use, and disposal of records
Records transferred to the Archivist under
this chapter shall be maintained, used, and
disposed of in accordance with chapters 21,
29, and 33 of title 44.
(3) Access to records
(A) In general
Subject to paragraph (4), access to the
records transferred to the Archivist under
this chapter shall be governed by section
552 of title 5.
(B) Access by Department of Justice
The Archivist shall, upon written application by the Attorney General, disclose any
such records to the Department of Justice
for purposes of an ongoing law enforcement
investigation or court proceeding, except
that, in the case of grand jury materials,
such records shall be so disclosed only by
order of the court of jurisdiction under rule
6(e) of the Federal Rules of Criminal Procedure.
(C) Exception
Notwithstanding any restriction on access
imposed by law, the Archivist and persons
employed by the National Archives and
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Records Administration who are engaged in
the performance of normal archival work
shall be permitted access to the records
transferred to the Archivist under this
chapter.
(4) Records provided by Congress
Records of an investigation conducted by a
committee of the House of Representatives or
the Senate which are provided to an independent counsel to assist in an investigation
or prosecution conducted by that independent counsel(A) shall be maintained as a separate body
of records within the records of the independent counsel; and
(B) shall, after the records have been
transferred to the Archivist under this
chapter, be made available, except as provided in paragraph (3)(B) and (C), in accordance with the rules governing release of
the records of the House of Congress that
provided the records to the independent
counsel.
Subparagraph (B) shall not apply to those
records which have been surrendered pursuant to grand Jury or court proceedings.
(As amended Pub. L. 99-514, § 2, Oct. 22, 1986,
100 Stat. 2095; Pub. L. 100-191, § 2, Dec. 15,
1987, 101 Stat. 1300.)
REERFCES IN TEXT

Section 6103 of the Internal Revenue Code of 1986,
referred to in subsec. (a)(8), is classified to section
6103 of Title 26, Internal Revenue Code.
The Federal Rules of Criminal Procedure, referred
to in subsec. (k)(1), (3)(B), are set out in the Appendix
to Title 18, Crimes and Criminal Procedure.
The enactment of the Independent Counsel Reauthorization Act of 1987, referred to in subsec. (k)(l), is
the enactment of Pub. L. 100-191, which was approved
Dec. 15, 1987.
AMENDMENTS

1987-Pub. L. 100-191 amended section generally,
substituting subsecs. (a) to (k) for former subsecs. (a)
to (g) which related to similar subject matter.
1986-Subsec. (a)(8). Pub. L. 99-514 substituted "Internal Revenue Code of 1986" for "Internal Revenue
Code of 1954".
EFFECTIVE DATE OF

1987

AMENDMENT

Amendment by Pub. L. 100-191 effective Dec. 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
but with the following provisions applicable to previously initiated proceedings pending on Dec. 15, 1987:
subsec. (d)(2) (relating to reports by Attorney General
on expenditures by independent counsel, except that
the first such report shall be made only with respect
to expenditures on or after Dec. 15, 1987), subsec.
(h)(1)(A) except that the 6-month periods described In
subsec. (h)(1)(A) of this section shall be calculated
from Dec. 15, 1987, subsec. (i), subsec. (k) of this section, and 90 days after Dec. 15, 1987, subsec. (j), see
section 6 of Pub. L. 100-191, set out as a note under
section 591 of this title.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 593, 596. 597 of
this title; title 18 section 202.

Addendum021

Case: 18-55407, 04/11/2019, ID: 11261511, DktEntry: 45, Page 64 of 71

Page 51

TITLE 28-JUDICIARY AND JUDICIAL PROCEDURE

§ 595. Congressional oversight
(a) Oversight of conduct of independent counsel
(1) Congressional oversight
The appropriate committees of the Congress shall have oversight jurisdiction with
respect to the official conduct of any independent counsel appointed under this chapter, and such independent counsel shall have
the duty to cooperate with the exercise of
such oversight Jurisdiction.
(2) Reports to Congress
An independent counsel appointed under
this chapter shall submit to the Congress
such statements or reports on the activities of
such independent counsel as the independent
counsel considers appropriate.
(b) Oversight of conduct of Attorney General
Within 15 days after receiving an inquiry
about a particular case under this chapter,
which is a matter of public knowledge, from a
committee of the Congress with Jurisdiction
over this chapter, the Attorney General shall
provide the following information to that committee with respect to that case:
(1) When the information about the case
was received.
(2) Whether a preliminary investigation is
being conducted, and if so, the date it began.
(3) Whether an application for the appointment of an independent counsel or a notification that further investigation is not warranted has been filed with the division of the
court, and if so, the date of such filing.
(c) Information relating to impeachment
An independent counsel shall advise the
House of Representatives of any substantial
and credible information which such independent counsel receives, in carrying out the independent counsel's responsibilities under this
chapter, that may constitute grounds for an impeachment. Nothing in this chapter or section
49 of this title shall prevent the Congress or
either House thereof from obtaining information in the course of an impeachment proceeding.
(As amended Pub. L. 100-191, § 2, Dec. 15, 1987,
101 Stat. 1304.)
AMENDMENTS

1987-Pub. L. 100-191 amended section generally,
substituting subsecs. (a) to (M)relating to congressional oversight for former subsecs. (a) to (e) relating to
reporting and congressional oversight.
Emc v DATz or 1987 AMENDMENT
Amendment by Pub. L. 100-191 effective Dec. 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
see section 6 of Pub. L. 100-191, set out as a note
under section 591 of this title.
§ 596. Removal of an independent counsel; termination of office
(a) Removal; report on removal
(1) Grounds for removal
An independent counsel appointed under
this chapter may be removed from office,

§ 596

other than by impeachment and conviction,
only by the personal action of the Attorney
General and only for good cause, physical disability, mental incapacity, or any other condition that substantially impairs the performance of such independent counsel's duties.
(2) Report to division of the court and Congress
If an independent counsel is removed from
office, the Attorney General shall promptly
submit to the division of the court and the
Committees on the Judiciary of the Senate
and the House of Representatives a report
specifying the facts found and the ultimate
grounds for such removal. The committees
shall make available to the public such
report, except that each committee may, if
necessary to protect the rights of any individual named in the report or to prevent undue
interference with any pending prosecution,
postpone or refrain from publishing any or all
of the report. The division of the court may
release any or all of such report in accordance
with section 594(h)(2).
(3) Judicial review of removal

An independent counsel removed from
office may obtain judicial review of the removal in a civil action commenced in the
United States District Court for the District
of Columbia. A member of the division of the
court may not hear or determine any such
civil action or any appeal of a decision in any
such civil action. The independent counsel
may be reinstated or granted other appropriate relief by order of the court.
(b) Termination of office
(1) Termination by action of independent counsel

An office of independent counsel shall terminate when(A) the independent counsel notifies the
Attorney General that the investigation of
all matters within the prosecutorial jurisdiction of such independent counsel or accepted by such independent counsel under
section 594(e), and any resulting prosecutions, have been completed or so substantially completed that it would be appropriate for the Department of Justice to complete such investigations and prosecutions;
and
(B) the independent counsel files a final
report in
compliance with section
594(h)(1)(B).
(2) Termination by division of the court
The division of the court, either on its own
motion or upon the request of the Attorney
General, may terminate an office of independent counsel at any time, on the ground
that the investigation of all matters within
the prosecutorial jurisdiction of such independent counsel or accepted by such independent counsel under section 594(e), and any
resulting prosecutions, have been completed
or so substantially completed that it would be
appropriate for the Department of Justice to
complete such investigations and prosecutions. At the time of such termination, the in-
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dependent counsel shall file the final report
required by section 594(h)(1)(B).
(c) Audits
After the termination of the office of an independent counsel, the Comptroller General shall
conduct an audit of the expenditures of that
office, and shall submit to the appropriate committees of the Congress a report on the audit.
(As amended Pub. L. 98-620, title IV,
§ 402(29)(A), Nov. 8, 1984, 98 Stat. 3359; Pub. L.
100-191, § 2, Dec. 15, 1987, 101 Stat. 1304.)
AMmENMEnTs
1987-Pub. L. 100-191 amended section generally,
substituting subsecs. (a) to (c) for former subsecs. (a)
and (b) which related to similar subject matter.
1984--Subsec. (a)(3). Pub. L. 98-620 struck out provision requiring the division of the court to cause such
an action to be in every way expedited.
EFFECTIvE DATE OF 1987 AMENDMENT
Amendment by Pub. L. 100-191 effective Dec. 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
but with subsecs. (a)(3) and (c) applicable to previously initiated proceedings pending on Dec. 15, 1987, see
section 6 of Pub. L. 100-191, set out as a note under
section 891 of this title.
EFFzcTivE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to
cases pending on Nov. 8, 1984, see section 403 of Pub.
L. 98-620, set out as an Effective Date note under section 1657 of this title.
SECTION Rsm usD TO IN OhR7
SECTIONS
This section is referred to in section 594 of this title.

§ 597. Relationship with Department of Justice
(a) Suspension of other investigations and proceedings
Whenever a matter is in the prosecutorial Jurisdiction of an independent counsel or has
been accepted by an independent counsel under
section 594(e), the Department of Justice, the
Attorney General, and all other officers and
employees of the Department of Justice shall
suspend all investigations and proceedings regarding such matter, except to the extent required by section 594(d)(1), and except insofar
as such independent counsel agrees in writing
that such investigation or proceedings may be
continued by the Department of Justice.
(b) Presentation as amicus curiae permitted
Nothing in this chapter shall prevent the Attorney General or the Solicitor General from
making a presentation as amicus curiae to any
court as to issues of law raised by any case or
proceeding in which an independent counsel
participates in an official capacity or any
appeal of such a case or proceeding.
(As amended Pub. L. 100-191, § 2, Dec. 15, 1987,
101 Stat. 1306.)
AMENDMENTS

1987-Pub. L. 100-191 amended section generally,
substituting provisions relating to relationship with
Department of Justice for substantially similar provisions.
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EFFECTIVE DATE or 1987 AMENDMENT
Amendment by Pub. L. 100-191 effective Dec. 15,
1087, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
see section 6 of Pub. L. 100-191, set out as a note
under section 591 of this title.
§ 598. Severability
If any provision of this chapter or the application thereof to any person or circumstance is
held invalid, the remainder of this chapter and
the application of such provision to other persons not similarly situated or to other circumstances shall not be affected by such invalidation.
(As amended Pub. L. 100-191, § 2, Dec. 15, 1987,
101 Stat. 1306.)
AMENDMENTS

1987-Pub. L. 100-191 amended section generally,
substituting provisions relating to severability for provisions relating to termination of chapter. See section
599 of this title.
ErnFCTIvE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-191 effective Dec. 15,
1987, and applicable to proceedings initiated and independent counsels appointed on and after Dec. 15, 1987,
see section 6 of Pub. L. 100-191, set out as a note
under section 591 of this title.
§ 599. Termination of effect of chapter
This chapter shall cease to be effective five
years after the date of the enactment of the Independent Counsel Reauthorization Act of
1987, except that this chapter shall continue in
effect with respect to then pending matters
before an independent counsel that in the Judgment of such counsel require such continuation
until that independent counsel determines such
matters have been completed.
(Added Pub. L. 100-191, § 2, Dec. 15, 1987, 101
Stat. 1306.)
RL7Ewcws IN TEXT
The date of the enactment of the Independent
Counsel Reauthorization Act of 1987, referred to in
text, is the date of enactment of Pub. L. 100-191,
which was approved Dec. 15, 1987.
ErrECTIvE DATE

Section effective Dec. 15, 1987, see section 6 of Pub.
L. 100-191, set out as a note under section 591 of this
title.

PART III-COURT OFFICERS AND
EMPLOYEES
Chap.

41.
42.
43.
45.
47.
49.
51.
[53.
55.

Administrative Office of United States
Courts .......................................................
Federal Judicial Center ............................
United States Magistrates ........................
Supreme Court ...........................................
Courts of Appeals ......................................
District Courts ............................................
United States Claims Court .....................
Repealed.]
Court of International Trade ..................
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West's Annotated California Codes
Civil Code (Refs & Annos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
Title 1.85. Consumer Credit Contracts (Refs & Annos)
West's Ann.Cal.Civ.Code § 1799.91
§ 1799.91. Multiple signatures on consumer credit contracts; delivery of notice of
liability to each signatory who does not receive any of the subject matter of the contract
Currentness
(a) Unless the persons are married to each other, each creditor who obtains the signature of more than one person on a
consumer credit contract shall deliver to each person who does not in fact receive any of the money, property, or services
which are the subject matter of the consumer credit contract, prior to that person's becoming obligated on the consumer
credit contract, a notice in English and Spanish in at least 10-point type as follows:

NOTICE TO COSIGNER (Traducción en Inglés Se
Requiere Por La Ley)
You are being asked to guarantee this debt. Think carefully before you do. If the borrower doesn't pay the debt, you will
have to. Be sure you can afford to pay if you have to, and that you want to accept this responsibility.
You may have to pay up to the full amount of the debt if the borrower does not pay. You may also have to pay late
fees or collection costs, which increase this amount.
The creditor can collect this debt from you without first trying to collect from the borrower. The creditor can use the
same collection methods against you that can be used against the borrower, such as suing you, garnishing your wages,
etc. If this debt is ever in default, that fact may become a part of your credit record.
This notice is not the contract that makes you liable for the debt.

AVISO PARA EL FIADOR (Spanish Translation
Required By Law)
Se le está pidiendo que garantice esta deuda. Piénselo con cuidado antes de ponerse de acuerdo. Si la persona que ha
pedido este préstamo no paga la deuda, usted tendrá que pagarla. Esté seguro de que usted podrá pagar si sea obligado
a pagarla y de que usted desea aceptar la responsabilidad.
Si la persona que ha pedido el préstamo no paga la deuda, es posible que usted tenga que pagar la suma total de la deuda,
mas los cargos por tardarse en el pago o el costo de cobranza, lo cual aumenta el total de esta suma.
El acreedor (financiero) puede cobrarle a usted sin, primeramente, tratar de cobrarle al deudor. Los mismos metodos de
cobranza que pueden usarse contra el deudor, podran usarse contra usted, tales como presentar una demanda en corte,
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quitar parte de su sueldo, etc. Si alguna vez no se cumpla con la obligación de pagar esta deuda, se puede incluir esa
información en la historia de credito de usted.
Este aviso no es el contrato mismo en que se le echa a usted la responsabilidad de la deuda.

(b) Whenever notice is required to be given under subdivision (a) or (d) and the consumer credit contract is written in
a language other than English or Spanish, the creditor shall deliver the notice as required in subdivision (a) or (d) in
English and, in addition to or in lieu of Spanish, in the language in which the consumer contract is written.

(c) The requirements of subdivisions (a) and (b) do not apply to a creditor offering or extending open-end credit, as
defined in Regulation Z, to joint applicants if all of the following conditions are satisfied:

(1) The application or agreement signed by each applicant clearly and conspicuously discloses that after credit approval
each applicant shall have the right to use the open-end credit plan to the extent of any limit set by the creditor and may
be liable for all amounts extended under the plan to any joint applicant.

(2) After credit approval, the creditor issues for the use of each applicant any credit device such as a credit card which
may be used to obtain credit under the open-end credit plan and sends the credit device to the address specified in the
application or otherwise delivers the credit device in a manner specified in the application or agreement signed by each
applicant.
This paragraph does not apply to a creditor who does not issue a credit card or other credit device in order to obtain
credit under the creditor's open-end credit plan.

(d) Unless the persons are married to each other, a lessor under a lease shall deliver to each person who does not in fact
receive the vehicle which is the subject of the lease contract, prior to that person becoming liable on the lease contract,
the following notice in English and Spanish in at least 10-point type in lieu of the notice required by subdivision (a):

NOTICE TO COSIGNER (Traducción en Inglés Se
Requiere Por La Ley)
You are being asked to guarantee this lease. Think carefully before you do. If the lessee doesn't pay, you will have to. Be
sure you can afford to pay if you have to, and that you want to accept this responsibility.
You may have to pay up to the full amount owed on the lease if the lessee does not pay. You may also have to pay late
fees or other collection costs, which increase this amount.
The lessor can collect on the lease from you without first trying to collect from the lessee. The lessor can use the same
collection methods against you that can be used against the lessee, such as suing you, garnishing your wages, etc. If this
lease is ever in default, that fact may become part of your credit record.
This notice is not the contract that makes you liable for the lease obligation.

AVISO PARA EL FIADOR (Spanish Translation
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Required By Law)
Se le está piediendo que garantice este arrendamiento. Piénselo con cuidado antes de ponerse de acuerdo. Si el
arrendatario no paga, usted tendrá que pagar. Esté seguro de que usted podrá pagar si sea obligado a pagar y de que
usted desea aceptar la responsabilidad.
Si el arrendatario no paga, es posible que usted tenga que pagar la suma total debida en el contrato de arrendamiento,
más los cargos por tardarse en el pago o el costo de cobranza, los cuales aumentan el total de esta suma.
La compañía arrendadora puede cobrarle a usted por la suma debida en el arrendamiento, sin, primeramente, tratar
de cobrarle al arrendatario. Los mismos métodos de cobranza que pueden usarse contra el arrendatario, podrán usarse
contra usted, tales como presentar una demanda en corte, quitar parte de su sueldo, etc. Si alguna vez no se cumpla con
la obligación del arrendamiento, se puede incluir esa información en la historia de credito de usted.
Este aviso no es el contrato mismo en que se le echa a usted la responsabilidad del arrendamiento.

(e) “Regulation Z” has the meaning set forth in Section 1802.18.

(f) The word “your” in the last sentence of the third paragraph of the notice in English set forth in subdivisions (a) and
(d) shall be italicized.

Credits
(Added by Stats.1975, c. 847, p. 1912, § 1, operative April 1, 1976. Amended by Stats.1985, c. 987, § 1; Stats.1986, c. 280,
§ 1; Stats.1987, c. 295, § 1, eff. July 30, 1987; Stats.1997, c. 800 (S.B.1291), § 2.)

Notes of Decisions (4)
West's Ann. Cal. Civ. Code § 1799.91, CA CIVIL § 1799.91
Current with urgency legislation through Ch. 4 of 2019 Reg.Sess
End of Document
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West's Annotated California Codes
Civil Code (Refs & Annos)
Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)
Title 1.85. Consumer Credit Contracts (Refs & Annos)
West's Ann.Cal.Civ.Code § 1799.95
§ 1799.95. Action or enforcement by creditor or assignee against any person not
in receipt of subject matter of contract without compliance with title; prohibition
Currentness
No action shall be brought, nor shall any security interest be enforced, by any creditor or any assignee of a creditor on
any consumer credit contract which fails to comply with this title against any person, however designated, who is entitled
to notice under Section 1799.91 and who does not in fact receive any of the money, property or services which are the
subject matter of the consumer credit contract.
Nothing herein shall affect the rights of any bona fide purchaser for value of property sold pursuant to the enforcement
of a security interest if the purchase was made without notice of any facts constituting a violation of this title.

Credits
(Added by Stats.1975, c. 847, p. 1914, § 1, operative April 1, 1976. Amended by Stats.1985, c. 987, § 4.)

West's Ann. Cal. Civ. Code § 1799.95, CA CIVIL § 1799.95
Current with urgency legislation through Ch. 4 of 2019 Reg.Sess
End of Document
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United States Code Annotated
Constitution of the United States
Annotated
Article II. The President
U.S.C.A. Const. Art. II § 3
Section 3. Messages; Convene and Adjourn Congress;
Receive Ambassadors; Execute Laws; Commission Officers
Currentness
Section 3. He shall from time to time give to the Congress Information of the State of the Union, and recommend to their
Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene
both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment,
he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers;
he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.

Notes of Decisions (60)
U.S.C.A. Const. Art. II § 3, USCA CONST Art. II § 3
Current through P.L. 116-5. Also includes P.L. 116-8. Title 26 current through 116-9.
End of Document
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