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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

TAP PILAM COAHUILTECAN     §   

NATION, SAN ANTONIO MISSIONS    § 

CEMETERY ASSOCIATION,     §       

RAYMOND HERNANDEZ,     §   Civil Action No. 5:19-cv-01084-OLG   

Plaintiffs,        § 

                      §   

v.          § 

         § 

ALAMO TRUST, INC, DOUGLASS W.    §     

MCDONALD, CEO OF THE ALAMO    §  

TRUST, TEXAS GENERAL LAND    § 

OFFICE AND GEORGE P. BUSH,    § 

COMMISSIONER OF THE GENERAL    §  

LAND OFFICE OF THE STATE OF    § 

TEXAS AND THE TEXAS      § 

HISTORICAL COMMISSION, CITY OF   § 

SAN ANTONIO, TEXAS      § 

            Defendants.       § 

              

 

DEFENDANT GEORGE P. BUSH, COMMISSIONER OF THE TEXAS GENERAL 

LAND OFFICE’S, REPLY IN SUPPORT OF MOTION TO DISMISS 

              

 

INTRODUCTION & PROCEDURAL BACKGROUND 

 

Despite this Court’s prior dismissal of their original Complaint, Plaintiffs allowed their 

initial response deadline to lapse without responding to the Commissioner’s second Motion to 

Dismiss. On March 10, 2020, the Court ordered them to respond, effectively providing them a 

second chance to make their case. However, rather than taking advantage of that opportunity, 

Plaintiffs merely refiled their Complaint, labeled as a “Response.” Following a short 

“Background” section, 34 of the remaining 35 Response paragraphs are cut and pasted word-for-

word from the Complaint, or copied with minor alterations.  

Case 5:19-cv-01084-OLG   Document 55   Filed 05/11/20   Page 1 of 9



 2 

Presumably, the Court ordered Plaintiffs to respond because it expected argument and 

briefing on the legal issues governing the Motion to Dismiss, rather than a copy of the factual 

allegations already contained in the Amended Complaint. However, the Response cites exactly 

one court decision (addressing color of state law), and makes no attempt to engage with the 

numerous grounds raised for dismissal, or to refute the numerous authorities cited therein. 

Plaintiffs’ lack of a coherent response removes all doubt that they initiated this lawsuit as a 

vehicle to obtain emergency ex parte relief to halt the Alamo plan, without ever intending to 

litigate the merits of their claims.  

After this Court denied Plaintiffs’ request for “emergency” relief at the outset of this 

litigation, Plaintiffs and their counsel continued forum-shopping in a desperate bid to obtain ex 

parte relief while ducking the merits. As discussed in the Notice to the Court Concerning 

Briefing Schedule (Doc. 51), Plaintiffs’ counsel filed a similar lawsuit in state court on behalf of 

the Alamo Defenders Descendants Association, also seeking ex parte relief to halt the Alamo 

Plan. Tap Pilam filed an amicus brief in support of that litigation. The state court denied the 

multiple requests for “emergency” ex parte relief sought in that lawsuit, and on April 22, 2020, 

dismissed the GLO, its Commissioner, and all other parties on jurisdictional grounds. (Ex. A, 

State Court Orders). 

Rather than providing a robust response to the Commissioner’s second Motion to Dismiss 

filed in this litigation, Plaintiffs recently filed yet another new lawsuit in state court with claims 

overlapping this litigation, including claims that this Court has already dismissed with prejudice, 

such as those brought pursuant to AIRFA. (Ex. B, Tap Pilam State Court Lawsuit). At substantial 

cost to a court system already burdened by a pandemic, Plaintiffs and their counsel have adopted 

a game of judicial whack-a-mole as their legal strategy. For the sake of brevity, and to avoid the 
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further waste of judicial resources, this Reply briefly summarizes the grounds for dismissal, and 

addresses the numerous implicit concessions from Plaintiffs’ lack of a real response. 

ARGUMENT & AUTHORITIES 

 

I. The Court should dismiss the amended Due Process claim. 

This Court previously dismissed Plaintiffs’ Due Process claim in part because allegations 

of prior involvement in past excavation projects were insufficient to allege the required protected 

interest: 

“Though Plaintiffs do not clearly identify a protected interest, they appear to 

claim that their prior involvement in past excavation projects gives them a 

protected interest in these projects going forward. Docket no. 1. at ¶ 68. 

However, "a constitutional entitlement cannot be created as if by estoppel merely 

because a wholly and expressly discretionary state privilege has been granted in 

the past." Machete Productions, L.L. C. v. Page, 809 F.3d 281, 290 (5th Cir. 

2015) (quoting Conn. Bd. Of Pardons v. Dumschat, 452 U.S. 458, 465 (1981)). 

Accordingly, prior involvement in excavation projects does not give Plaintiffs a 

protected interest in being involved in the Alamo Plan's excavation process.” 

Order pp. 13-14. Rather than arguing that the Plaintiffs have now alleged a protected interest, the 

single time the words “protected interest” appear in the Response is a reference to the Court’s 

prior basis for dismissal: “Plaintiffs failed to allege a due process claim as they do not identify a 

protected interest.” Response ¶ 4. The Amended Complaint relies on the same past excavation 

projects to supply a protected interest:  “[f]or three decades, the TPCN has participated in 

consultations with various federal agencies, state agencies and tribal nations . . . .” Am. Compl. ¶ 

63. Moreover, as this Court previously pointed out, the Plaintiff’s vagueness challenge “is not 

supported by law, nor is it adequately pled,” and the Plaintiffs have still failed to identify a 

specific regulation that is void for vagueness. The rationale for dismissal of Plaintiffs’ Due 

Process claim has not changed since the Court previously dismissed it.  
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II.  The Court should dismiss the First Amendment claim. 

 A. Plaintiffs’ amended allegations remain too vague to state a claim. 

 

Despite the Court’s warning that the Original Complaint failed to say enough about the 

“circumstances surrounding the potential altercation” to state a First Amendment claim, 

Plaintiffs’ Amended Complaint adopts the same open-ended approach. Order at pp. 11-12. The 

Amended Complaint remains silent as to when, how, and why the Plaintiffs were “denied” 

access to the Alamo on September 7, 2019. The allegations are vague, artfully worded, and 

consistent with the Plaintiffs being unable to enter a closed building outside its normal operating 

hours for a “sunrise” religious ceremony. Am. Compl. ¶ 5 (“Meanwhile, tourists and members of 

the general public, where [sic] allowed to enter on that day.”)(emphasis added). No facts pled 

indicate that the Plaintiffs were prevented from entering the Alamo during the hours it was open 

to the public. The Plaintiffs have not plausibly alleged a First Amendment violation in their 

Amended Complaint, and their Response provides no further explanation. Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555 (2007). 

B. The First Amendment cannot be used to compel the government to conform 

its operations to Tap Pilam’s religious beliefs. 

 

“The Free Exercise Clause affords an individual protection from certain forms of 

governmental compulsion; it does not afford an individual a right to dictate the conduct of the 

Government's internal procedures.” Bowen v. Roy, 476 U.S. 693, 699-700 (1986). It “simply 

cannot be understood to require the Government to conduct its own internal affairs in ways that 

comport with the religious beliefs of particular citizens.” Lyng v. N.W. Indian Cemetery 

Protective Ass'n, 485 U.S. 439, 451 (1988)(quoting Bowen, 476 U.S. at 699). Plaintiffs’ First 

Amendment claims consist entirely of impermissible attempts to dictate the internal affairs of 

government, rather than requests to protect the Plaintiffs from government compulsion. 
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Plaintiffs’ request to force open the doors of the Alamo for a special “sunrise” ceremony 

improperly seeks to dictate the operating hours of the Alamo. Likewise, their requests to install 

Tap Pilam on the project advisory committee, and to allow them to draft the human remains 

protocol relate to internal government procedures, rather than any type of governmental 

compulsion directed at the Plaintiffs. The government’s ability to enforce generally applicable 

laws “cannot depend on measuring the effects of a governmental action on a religious objector’s 

spiritual development.” Empl. Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 

872, 883 (1990). The Response contains no attempt to engage with these established limitations 

on the scope of viable First Amendment claims. It fails to cite a single case of First Amendment 

jurisprudence, or to explain why Plaintiffs’ claims are viable in the face of these adverse 

Supreme Court decisions. It simply parrots, verbatim, the same conclusory allegations contained 

in the First Amended Complaint. These claims fall far outside the scope of the Free Exercise 

clause, and should be dismissed. 

III. The Court should dismiss the amended Equal Protection claim.  

 A. Plaintiffs have not refuted application of the rational basis standard. 

 

The Response fails to provide any legal authority justifying its requested imposition of 

strict scrutiny. Absent discrimination based on a suspect class, such as race, the rational basis 

standard applies.1 Integrity Collision Center v. City of Fulshear, 837 F.3d 581, 589 (5th Cir. 

2016). The Amended Complaint contends Defendants “mastermind[ed] a campaign” that they 

“calculated and designed to intentionally exclude the Plaintiffs based on the erroneous premise 

that they are not a federally recognized Indian Tribe.” Am. Compl. ¶ 61 (emphasis added). 

However, tribal status is a political classification subject to rational basis scrutiny. Morton v. 

 
1 To the extent Plaintiffs allege claims based on “religious” discrimination, strict scrutiny has also been rejected. 

Empl. Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872, 883 (1990). 
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Mancari, 417 U.S. 535, 551 (1974). The Supreme Court has rejected requests to treat Indian 

status as a proxy for race for the purpose of invoking strict scrutiny because “the term ‘Indian’ 

describes a political group or membership, not a racial group” and “classification as an ‘Indian’ 

is not race-based.” U.S. v. Keys, 103 F.3d 758 (9th Cir. 1996)(citing United States v. Antelope, 

430 U.S. 641, 646 (1977); Mancari, 417 U.S. at 551. The Response disregards these well-

established authorities without any attempt to analyze or distinguish them. 

B. Discretionary determinations in selecting committee members are non-

reviewable. 

 

Absent discrimination based on a suspect class, the discretionary determinations 

regarding the composition of the AMAAC are non-reviewable for equal protection violations 

because such claims “are inapposite in the context of discretionary public-employment 

decisions.” Integrity Collision Center v. City of Fulshear, 837 F.3d 581 (5th Cir. 2016). Decisions 

regarding public employment and service providers “by their nature involve discretionary 

decision making based on a vast array of subjective, individualized assessments.” Id. “[I]t is 

impractical for the court to involve itself in reviewing these countless discretionary decisions for 

equal-protection violations.” Id. at 588. 

C. No facts pled suggest Defendant’s actions would not survive rational basis 

review. 

 

Even if the selection of AMAAC members is reviewable, under rational basis review, 

conduct must be upheld against an equal protection challenge if there is “any reasonably 

conceivable state of facts that could provide a rational basis.” Hines v. Aldredge, 783 F.3d 197, 

202-03 (5th Cir. 2015)(internal quotation marks omitted). And even assuming the truth of 

Plaintiffs’ allegation that the Defendants “masterminded” an attempt to exclude them from a 

committee based on lack of federal tribal status, if classifications based on tribal status were 
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“deemed invidious racial discrimination, an entire Title of the United States Code (25 U.S.C.) 

would be effectively erased.” Mancari, 417 U.S. at 552. 

 This strongly suggests that some reasonably conceivable state of facts provides a rational 

basis to engage with federally recognized tribes that have been through an objective and 

thorough vetting and recognition process, rather than devoting resources to determine which of 

the numerous non-tribal groups meet the appropriate thresholds. The Plaintiffs seek favorable, 

disparate treatment compared to the many other similarly situated non-tribal groups who do not 

sit on the AMAAC. “As such, the plaintiffs' claim is the exact opposite of an equal protection 

claim.” HCI Distrib., Inc. v. Peterson, 360 F. Supp. 3d 910, 922 (D. Neb. 2018)(dismissing equal 

protection claim brought by Indian tribe seeking to obtain favorable treatment disparate from that 

received by other tobacco manufacturers). 

IV. Additional sovereign immunity and standing barriers warrant dismissal. 

 The Court’s Order dismissing Plaintiffs’ original Complaint made clear that only claims 

brought pursuant to Ex Parte Young were potentially viable. However, the Amended Complaint 

fails to plausibly allege an ongoing violation of federal law by the Commissioner. The 

allegations against the Commissioner are vague, and do not describe a violation of federal law by 

him. Moreover, as pointed out in the second Motion to Dismiss, the declarations sought are not 

about future policy but, instead, are reframed allegations of past misconduct. Waller v. Hanlon, 

922 F.3d 590, 603-04 (5th Cir. 2019) (holding that there is “no standing to seek declaratory 

relief” when the focus is on past conduct). The Plaintiffs have not alleged facts from which it 

appears there is a substantial likelihood that they will suffer injury in the future.” Bauer v. Texas, 

341 F.3d 352, 358 (5th Cir. 2003). 

Moreover, the Plaintiffs have not adequately alleged an injury in fact or the other 

required elements of standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992). No 
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facts pled connect a specific Plaintiff to specific human remains, yet every claim alleged is 

premised upon the Plaintiffs establishing a property right in unidentified remains. Patterson v. 

Defense POW/MIA Accounting Agency, ___ F.3d ____, No. SA-17-CV-467-XR, 2019 WL 

3412913, at *9 (W.D. Tex. July 29, 2019) (“No case cited by the parties or revealed in the 

Court’s research recognizes a cognizable property interest in remains the identity of which is in 

doubt.”). 

CONCLUSION 

For the reasons set forth above, the Court should dismiss all claims in the Amended 

Complaint. 

Respectfully Submitted, 

LAW OFFICES OF DONATO D. RAMOS, P.L.L.C. 

Texas Community Bank Bldg., Suite 350 

6721 McPherson Rd. (78041) 

P.O. Box 452009 

Laredo, Texas 78045 

Telephone: (956) 722-9909 

Facsimile: (956) 727-5884 

 

By:  /s/ James Brandon Hughes     

DONATO D. RAMOS 

State Bar No. 16508000 

mrodriguez@ddrlex.com 

DONATO D. RAMOS, JR., Pro Hac  

State Bar No. 24041744 

donatoramosjr@ddrlex.com 

JAMES BRANDON HUGHES, Pro Hac  

State Bar No. 24071094 

bhughes@ddrlex.com  

Attorneys  for Defendants, Texas General Land 

Office and George P. Bush, Commissioner of the 

Texas General Land Office 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on the 11th day of May, 2020, a true and correct copy of the 

foregoing document has been served on all counsel via the Court’s electronic filing system.  

 

 

 

 /s/ James Brandon Hughes     

      JAMES BRANDON HUGHES 
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