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INTRODUCTION 

 Plaintiffs’ second attempt to state a valid claim against Mr. McDonald fares no better than 

their first, and Plaintiffs’ First Amended Complaint (“FAC”) should be similarly dismissed. 

Plaintiffs simply do not have a constitutionally protected right to hold a private religious ceremony 

inside the Alamo Chapel when no other member of the general public is permitted to do so. Nor 

do Plaintiffs have a constitutionally protected right to serve on an advisory committee for the 

Alamo project or draft the human remains protocol for the project simply by virtue of their 

allegation that they may be able to trace their ancestral lineage to the Alamo. Plaintiffs readily 

concede that thousands of others can also trace their lineage to the Alamo, conclusively 

establishing they have not suffered a “particularized injury” distinct from numerous other members 

of the general public. If this Court rules that this group somehow has unique rights to serve on an 

advisory committee or draft the project’s human remains protocol, it would open the floodgates to 

similar claims by thousands of other individuals who Plaintiffs admit can also trace their lineage 

back to the Alamo. In fact, the same Plaintiffs’ attorneys have already filed a lawsuit in Travis 

County on behalf of another group, the Alamo Defenders Descendants Associations (“ADDA”), 

who claim to be ancestors of people who fought and died at the Battle of 1836 and who also seek 

to “participate” in the Alamo Plan as the “next of kin” to the human remains purportedly buried at 

the Alamo.1   

 
1 Ironically, Plaintiffs filed an “amicus brief” supporting the plaintiffs in this second lawsuit even 
though it illuminates the fundamental flaw with Plaintiffs’ claims—multiple people are claiming 
to be “next of kin” to the remains purportedly buried at the Alamo because the remains are 
unidentified. Without any evidence tying a specific plaintiff to specific remains, Plaintiffs cannot 
show they are next of kin or that they have any legal interest in any remains. See Patterson v. 
Defense POW/MIA Accounting Agency, ___ F.3d ___, No. SA-17-CV-467-XR, 2019 WL 
3412913, at *9 (W.D. Tex. July 29, 2019) (“No case cited by the parties or revealed in the Court’s 
research recognizes a cognizable property interest in remains the identity of which is in doubt.”). 
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 While both lawsuits are baseless, they demonstrate the lengths to which these Plaintiffs 

and their attorneys will go to halt the Alamo project in a transparent attempt to secure preferential 

treatment. The reality is that this is not a lawsuit about discrimination or civil rights. It is a lawsuit 

by a group of people that are upset that the GLO and Alamo Trust are not giving them special 

rights and privileges to draft and exclusively control the human remains protocol for the Alamo 

project when they previously have been given such privileges on different city-led projects. But 

the City of San Antonio’s (“COSA’s”) past discretionary conduct in permitting the Plaintiffs to 

participate on advisory committees or draft human remains protocols on entirely different projects 

has no bearing here. Machete Productions, LLC v. Page, 809 F.3d 281, 290 (5th Cir. 2015). 

 The Alamo Plan is taking place primarily on state-owned land, controlled exclusively by 

the General Land Office (“GLO”). As McDonald previously explained, years of deferred 

maintenance and urban development on and around the Alamo grounds has led to significant 

deterioration. To protect the rich history of the Alamo, the Texas Legislature designated the GLO 

the exclusive custodian of the Alamo and vested it with all powers and duties related to the Alamo. 

Tex. Nat. Res. Code § 31.451(a). In 2015, the GLO partnered with Alamo Trust, a private non-

profit, to manage the day-to-day operations and staff of the Alamo. Subsequently, the GLO, 

COSA, the Alamo Citizens Advisory Committee (“ACAC”), and the Historic Design and Review 

Commission (“HDRC”) all approved a master plan to protect the Alamo (the “Alamo Plan”). 

Among other things, the Alamo Plan aims to preserve the Alamo’s two remaining original 

structures (the Alamo Church and Long Barrack), to reestablish the Alamo’s historic footprint, to 

recapture the Mission Plaza, and to build a world-class museum. The Alamo Plan also includes 

archaeological investigations of the site. 
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 Although the Alamo is not on federal land, all archaeological investigations will comply 

with the spirit of the Native American Graves Protection and Repatriation Act (“NAGPRA”), 

which requires consultation with federally recognized Native American tribes regarding the 

treatment of any human remains that are discovered. Consistent with NAGPRA, the GLO and 

Alamo Trust created the Alamo Mission Archaeology Advisory Committee (the “AMAAC”) to 

advise and offer insight during the archaeological investigations. The AMAAC is comprised of 

five members of federally recognized Native American tribes who, among other things, developed 

the Human Remains Protocol that will be followed to the extent any human remains are discovered 

at the Alamo during the implementation of the Alamo Plan. In contrast to Plaintiffs’ preferred 

human remains protocol (which gives Plaintiffs exclusive control over the treatment and 

reinternment of any discovered human remains regardless of the origins of those human remains), 

the current Human Remains Protocol is comprehensive, broad, and inclusive.  

 Moreover, the inclusion of federally recognized Native American tribes on the AMAAC 

does not reflect any discriminatory intent. The GLO and Alamo Trust incorporated NAGPRA’s 

spirit into the human remains protocol because NAGPRA reflects the sound practices used on 

similar archaeological investigations at other historic sites throughout the United States. 

Additionally, compliance with NAGPRA is mandatory to the extent that any museum receives 

federal funds. Because the Alamo Plan calls for the construction and development of a world-class 

museum, which could potentially receive federal funding in the future, putting in place a 

framework to potentially comply with NAGPRA from the outset of the project makes practical 

sense. There is certainly a rational basis for taking this approach. 

 Despite wide-ranging support and approval of the Alamo Plan, Plaintiffs are trying to stop 

this project from moving forward until they are on the AMAAC, permitted to re-write the existing 
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human remains protocol, and given special rights to use the Alamo for a private religious 

ceremony. Plaintiffs hope to secure this preferential treatment by asserting a host of specious 

constitutional claims—all of which fail on their face. 

 First, McDonald is entitled to sovereign immunity with respect to all of Plaintiffs’ claims. 

The FAC is replete with allegations that McDonald is merely “execut[ing] and implement[ing] the 

Bush Policy.” See FAC ¶¶ 59. Because McDonald is indisputably serving as an instrumentality of 

the State for purposes of implementing and executing the Alamo Plan, he is entitled to sovereign 

immunity. Notably, Plaintiffs did not plead any waiver or exception to sovereign immunity.  

 Second, Plaintiffs alleged Equal Protection and Due Process claims also fail. These claims 

are rooted in the notion that by following NAGPRA’s guidelines and including only federally 

recognized Native American tribes on the AMAAC, Defendants have somehow discriminated 

against them on the basis of “national origin” or “race.” However, just as in their original 

complaint, Plaintiffs have completely failed to identify this purported national origin or race much 

less any discrimination based upon it. Instead, Plaintiffs again rely on their purported affiliation 

with the Tap Pilam “Nation,” which confers no unique national origin or race on the Plaintiffs.  

 Finally, Plaintiffs’ alleged violation of the First Amendment likewise fails. Plaintiffs’ First 

Amendment claim primarily stems from Plaintiffs allegedly being denied access to hold a sunrise 

religious ceremony inside the Alamo Chapel on September 7, 2019. However, despite this Court 

specifically directing Plaintiffs to provide more detail concerning “the circumstances surrounding 

the potential altercation, or whether it was pursuant to an alleged policy,” the FAC is still 

completely silent on the circumstances surrounding this alleged incident. Plaintiffs do not indicate 

the time of day they were purportedly denied access, why they were denied access, or whether 

their purported ceremony was intended to be a private, members-only ceremony that would have 
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interfered with the general public’s access to the Alamo Chapel. Of course, they provide no detail 

because doing so would completely extinguish any purported claim. The truth is that the Alamo 

maintains a religiously neutral policy that precludes any individuals or groups from using the 

Alamo Chapel for private ceremonies. Moreover, the Alamo Chapel is not open to any members 

of the general public at sunrise.  

STANDARD OF REVIEW 

McDonald moves to dismiss the FAC under Rule 12(b)(1), (6), and (7). Rule 12(b)(1) 

provides for the dismissal of lawsuits where the court lacks subject-matter jurisdiction. “The 

burden of proof for a Rule 12(b)(1) motion to dismiss is on the party asserting jurisdiction.” 

Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001). Rule 12(b)(6) requires the dismissal 

of a lawsuit when the plaintiff fails to state a claim upon which relief can be granted. To avoid 

dismissal, “the plaintiff must plead ‘enough facts to state a claim to relief that is plausible on its 

face.’” In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “Factual allegations must be enough to raise a right 

to relief above the speculative level, on the assumption that all the allegations in the complaint are 

true (even if doubtful in fact).” Twombly, 550 U.S. at 555 (internal citations omitted). While courts 

accept factual allegations as true, they “will not ‘strain to find inferences favorable to the 

plaintiffs’” or “accept conclusory allegations, unwarranted deductions, or legal conclusions.” 

Southland Sec. Corp. v. INSpire Ins. Sols., Inc., 365 F.3d 353, 361 (5th Cir. 2004) (quoting Westfall 

v. Miller, 77 F.3d 868, 870 (5th Cir. 1996)). Rule12(b)(7) requires the dismissal of a lawsuit if the 

plaintiff fails to join an indispensable party.  
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ARGUMENT 

I. Sovereign Immunity Bars Plaintiffs’ Claims. 

Sovereign immunity deprives a trial court of jurisdiction to hear suits against the State, its 

agencies, and its officials unless the state legislature or Congress expressly waives the State’s 

immunity. Moore v. La. Bd. of Elementary and Secondary Educ., 743 F.3d 959, 963 (5th Cir. 

2014).2 The FAC contains no allegations of a waiver or abrogation of sovereign immunity, and 

none exists.  

Just as Texas and its officials (including Commissioner Bush) are entitled to sovereign 

immunity, so too is Mr. McDonald. A government contractor or private citizen acting as an agent 

of the state is entitled to sovereign immunity for its “actions taken within the scope of [its] authority 

for the purpose of furthering the project.” Brown & Gay Eng’g, Inc. v. Olivares, 461 S.W.3d 117, 

125 (Tex. 2015); see also Ackerson v. Bean Dredging LLC, 589 F.3d 196, 207 (5th Cir. 2009) 

(finding private contractors entitled to sovereign immunity where plaintiffs did not allege 

contractors “exceeded their authority or in any way deviated from Congress’s direction or 

expectations”); Penn. Envt’l Council, Inc. v. Bartlett, 315 F. Supp. 238, 247 (M.D. Pa. 1970) 

(finding private contractors immune from suit “as instrumentalities of the Commonwealth under 

the Eleventh Amendment”); Yearsley v. W.A. Ross Const. Co., 309 U.S. 18, 21 (1940) (holding 

government agents not liable unless agent exceeded his or her authority).  Thus, government 

contractors share in the sovereign’s immunity unless plaintiffs allege the contractors “exceeded 

their authority or in any way deviated from [the sovereign’s] direction or expectations.” Ackerson, 

589 F.3d at 207.  

 
2 In his motion to dismiss, Commissioner Bush argued that he is entitled to sovereign immunity, and Mr. 
McDonald incorporates his arguments herein. 
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Here, Plaintiffs make clear that Mr. McDonald did not exceed his authority. To the 

contrary, Plaintiffs contend he is liable for “execut[ing] and implement[ing]” Commissioner 

Bush’s policy. (FAC ¶ 59.) Accordingly, sovereign immunity protects Mr. McDonald. 

Moreover, the Ex Parte Young exception does not apply to the FAC. This exception to 

sovereign immunity permits prospective injunctive relief against state officials where the plaintiff 

alleges an ongoing violation of federal law. Hall v. Tex. Comm’n on Law Enf’t, 685 Fed. App’x 

337, 340 (5th Cir. 2017). Plaintiffs, however, do not seek prospective injunctive relief. Rather, the 

FAC seeks “a declaration that Defendants violated their clearly established constitutional rights,” 

“a declaration that Defendants’ actions to exclude Plaintiffs from participating in the [AMAAC] 

… violates the United States Constitution and 42 U.S.C. § 1983,” and a declaration that 

“Defendants actions to prevent Plaintiffs from exercising their religion violates clearly established 

constitutional rights.” (FAC ¶ 9.) Plaintiffs also seek an “injunction enjoining the enforcement of 

Defendants’ policy to exclude Plaintiffs from the [AMAAC]… and nominal damages.” (Id.) 

“[W]hen a plaintiff is seeking injunctive or declaratory relief, a plaintiff must allege facts from 

which it appears there is a substantial likelihood that he will suffer injury in the future.” Bauer v. 

Texas, 341 F.3d 352, 358 (5th Cir. 2003). The declarations sought in the FAC are not about future 

policy but, instead, are reframed allegations of past misconduct. Waller v. Hanlon, 922 F.3d 590, 

603-04 (5th Cir. 2019) (holding that there is “no standing to seek declaratory relief” when the 

focus is solely on past conduct). The AMAAC was created; it participated in drafting the Human 

Remains Protocol; and Plaintiffs’ participation would have not changed this outcome. 

Accordingly, the Ex Parte Young exception does not apply. 
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II. Plaintiffs Lack Standing to Bring Their Equal Protection and Due Process Claims 
(First and Fourth Claims for Relief).3  

Standing is a limitation on the court’s power, and the standing inquiry involves “both 

constitutional limitations on federal-court jurisdiction and prudential limitations on its exercise.” 

Kowalski v. Turner, 543 U.S. 125, 128 (2004). To establish standing, a plaintiff must show: (1) a 

concrete, particularized, actual or imminent injury-in-fact; (2) that is fairly traceable to the 

challenged action of the defendant; and (3) that is likely to be redressed by a favorable decision. 

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992). Plaintiffs bear the burden of establishing 

standing, and if they cannot, the Complaint should be dismissed. Lujan, 504 U.S. at 560-61; 

Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001); Fed. R. Civ. P. 12(b)(1). An “injury 

in fact [consists of] an invasion of a legally protected interest which is (a) concrete and 

particularized and (b) actual or imminent, not conjectural or hypothetical.” Lujan, 504 U.S. at 560. 

(citations and internal quotations omitted). Thus, “when the asserted harm is a generalized 

grievance shared in substantially equal measure by all or a large class of citizens, that harm alone 

normally does not warrant exercise of jurisdiction.” Warth v. Seldin, 422 U.S. 490, 499 (1975).  

Here, Plaintiffs’ first and fourth claims for relief do not identify any particularized, 

individual harm. These claims rest upon Plaintiffs’ purported exclusion from the AMAAC and the 

drafting of the Human Remains Protocol, which Plaintiffs contend they are entitled to participate 

in because they may be descendants of human remains purportedly buried at the Alamo.4 However, 

 
3 The Amended Complaint refers to the “First Claim for Relief” (FAC ¶¶ 52 – 64), the “Second Claim for 
Relief” (id. ¶¶ 65 – 78), and the “Fourth Claim for Relief” (id. ¶¶ 79 – 81). Defendant will refer to the 
claims for relief as Plaintiffs have identified them but note that the Amended Complaint does not have a 
“Third Claim for Relief.” 
4 At various points in the Amended Complaint, Plaintiffs assert that they are not allowed to participate in 
the Alamo Redevelopment. (See, e.g., FAC ¶ 7.) Of course, this plainly conflicts with their admission that 
a member of the TPCN participated on the Alamo Citizens Advisory Committee, which was responsible 
for “creat[ing] a vision and guiding principles for the redevelopment of Alamo Plaza and the surrounding 
area, and assisting in the development of a master plan for the Alamo area.” (Id. ¶ 20.)  

Case 5:19-cv-01084-OLG   Document 48   Filed 02/19/20   Page 13 of 26



9 

Plaintiffs also concede that literally thousands of others could also potentially be the descendants 

of human remains at the Alamo, underscoring the fact that their purported “harm” is not 

particularized at all. Bray v. Fenves, No. 06-15-00075, 2016 WL 3083539 at *8 (Tex. App.—

Texarkana Mar. 24, 2016) (holding that plaintiffs, even if Confederate veterans’ descendants, did 

not have standing to contest movement of Confederate monument because such facts “would not 

be sufficient to state a particularized injury distinct from that of the general public”). 

Moreover, Plaintiffs have not pled any facts connecting themselves to any specific human 

remains. Thus, as this Court has explained, Plaintiffs have no legally cognizable interest in any of 

the unidentified human remains purportedly buried at the Alamo. See Patterson v. Defense 

POW/MIA Accounting Agency, ___ F.3d ____, No. SA-17-CV-467-XR, 2019 WL 3412913, at *9 

(W.D. Tex. July 29, 2019) (“No case cited by the parties or revealed in the Court’s research 

recognizes a cognizable property interest in remains the identity of which is in doubt.”). 

Finally, the Plaintiffs have not explained anything specifically wrong with the current 

human remains protocol (other than that they did not draft it themselves), or any way in which the 

AMAAC would have acted differently with a Tap Pilam member on it, or any actual mistreatment 

of human remains. Wainwright v. Cty. of Oxford, 369 F. Supp. 2d 3, 8 (D. Me. 2005) (dismissing 

§ 1983 due process claim because no protected right existed in position on advisory committee); 

Allen v. Martel, CIV S-10-1320 GGH P, 2010 WL 3734096, at *2 (E.D. Cal. Sept. 21, 2010) 

(same). Thus, the Plaintiffs are not “immediately in danger of sustaining some direct injury as the 

result of the challenged official conduct,” and the “injuries” they claim are entirely conjectural. 

City of Los Angeles v. Lyons, 461 U.S. 95, 101–02 (1983) (citations omitted). 

III. Plaintiffs’ Equal Protection Claim Should Be Dismissed (First Claim for Relief). 

To allege a violation of the Equal Protection Clause, Plaintiffs must allege that they were 

“intentionally treated differently from others similarly situated and that there is no rational basis 
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for the difference in treatment.” Gibson v. Tex. Dept. of Ins.—Div. of Workers’ Comp., 700 F.3d 

227, 238 (5th Cir. 2012). “[T]he first step in an equal protection analysis … is determining whether 

the plaintiffs have alleged facts showing that they are treated differently.” HCI Distrib., Inc. v. 

Peterson, 360 F. Supp. 3d 910, 922 (D. Neb. 2018); accord Hines v. Quillivan, ___ F. Supp. 3d 

___, No. 1:18-cv-155, 2019 WL 3815132, at *7 (S.D. Tex. June 11, 2019). If a plaintiff meets this 

burden, the court should proceed to determine whether there is a rational basis for the different 

treatment. Romer v. Evans, 517 U.S. 620, 631 (1996).  

As in their original complaint, Plaintiffs’ equal protection allegations center on their 

exclusion from the AMAAC and the Human Remains Protocol. (FAC ¶¶ 6, 59 – 64). Plaintiffs 

argue that Defendants “voluntarily adopt[ed] NAGPRA” to exclude them from participating in the 

AMAAC and drafting the Human Remains Protocol. (E.g., id. ¶ 52). According to Plaintiffs, this 

somehow amounts to discrimination on the basis of national origin and race. (Id. ¶¶ 52 ,57, 59, 

63.)  

Plaintiffs are wrong. Plaintiffs have been treated exactly the same as all other members of 

the general public who are not members of a federally recognized Native American tribe. 

Defendants’ reliance on the guidelines set out in NAGPRA for purposes of selecting members to 

the AMAAC and establishing the Human Remains Protocol does not amount to discrimination 

against Plaintiffs based on their national origin, and certainly not on the basis of race. Moreover, 

Defendants’ reliance on the NAGPRA guidelines in establishing the AMAAC easily passes the 

rational basis test. Neither state nor federal law provides Plaintiffs any affirmative right to 

participate in the AMAAC or to draft the Human Remains Protocol. Even if Defendants elected 

not to consider NAGPRA’s guidelines at all, Plaintiffs still would have no legally cognizable right 

to serve on the AMAAC or participate in the Human Remains Protocol. 
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A. Plaintiffs are Being Treated the Same as Those Similarly Situated. 

1. Plaintiffs Were Not Discriminated Against on the Basis of Race. 

In the FAC, Plaintiffs contend that “the exclusion of the Tap Pilam Coahuiltecan Nation 

and the inclusion of the federally recognized tribes is racially discriminatory.” (FAC ¶ 57.) Yet, 

Plaintiffs provide no legal or factual support for this conclusory allegation. Simply uttering the 

words “racial discrimination” does not make it so. See Wells v. Ali, 304 Fed. App’x 292, 293 (5th 

Cir. 2008) (quoting Fernandez-Montes v. Allied Pilots Ass’n, 987 F.2d 278, 284 (5th Cir. 1993) 

(“Conclusory allegations or legal conclusions masquerading as factual conclusions will not suffice 

to prevent a motion to dismiss.”)). The fact that Plaintiffs are not a federally recognized tribe, and 

therefore, not included on the AMAAC does not amount to “racial” discrimination.  Federal 

recognition of a tribe simply is not a racial classification. 

2. Plaintiffs Were Not Discriminated Against on the Basis of National 
Origin. 

Plaintiffs also argue that they were treated differently based on their national origin. (FAC 

¶ 52.) But, again, Tap Pilam is not a federally recognized tribe, and the FAC contains no other 

allegations regarding Plaintiffs’ “national origin.” “An American Indian tribe does not exist as a 

legal entity unless the federal government decides that it exists.” Maynor v. United States, No. Civ. 

03-cv-1559, 2005 WL 1902907, at *2 (D.D.C. July 11, 2005) (quoting Kahawaiola v. Norton, 386 

F.3d 1271, 1273 (9th Cir. 2004)). Accordingly, there are no allegations of discrimination based on 

national origin in the FAC.   

3. Discretionary Decisions Regarding the AMAAC’s Composition are 
Non-Reviewable. 

Absent discrimination based on a suspect class such as national origin or race, Plaintiffs’ 

equal protection claim amounts to a “class of one” claim, which fails in the context of discretionary 

determinations regarding public employment and service providers, such as who to include on an 
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advisory committee such as the AMAAC. Integrity Collision Ctr. v. City of Fulshear, 837 F.3d 

581 (5th Cir. 2016). “[A] class of one involves a discrete group of people, who do not themselves 

qualify as a suspect class, alleging the government has singled them out for differential treatment 

absent a rational basis.” Id. at. 586. Class of one equal protection claims “are inapposite in the 

context of discretionary public-employment decisions.” Id. Decisions regarding public 

employment and service providers “by their nature involve discretionary decision making based 

on a vast array of subjective, individualized assessments.” Id. “[I]t is impractical for the court to 

involve itself in reviewing these countless discretionary decisions for equal-protection violations.” 

Id. at 588. “The Equal Protection Clause does not require this displacement of managerial 

discretion by judicial supervision.” Id. Accordingly, Plaintiffs’ Equal Protection claim fails. 

4. Defendants’ Conduct Would Survive A Rational Basis Review. 

But even assuming the GLO and Alamo Trust’s decision regarding the composition of the 

AMAAC is subject to review, Defendants’ decision to only include federally recognized tribes on 

the committee is subject only to rational basis review, which it easily survives. Numerous decisions 

recognize that government action providing for preferential treatment to federally recognized 

Indian tribes are subject to rational basis review. See Brackeen v. Bernhardt, 937 F.3d 406, 426 

(5th Cir. 2019) (“If these laws, derived from historical relationships and explicitly designed to help 

only Indians, were deemed invidious racial discrimination, an entire Title of the United States 

Code (25 U.S.C.) would be effectively erased.”) (quoting Morton v. Mancari, 417 U.S. 535, 552 

(1974)); Mancari, 417 U.S. at 551 – 55 (applying rational basis review and rejecting due process 

challenge to law affording applicants with one-fourth or more degree of Indian blood with 

membership in a federally recognized tribe a preference over non-Indians).  

Under a rational basis review, “[t]he mere fact that a law impacts different individuals in 

different ways does not subject it to constitutional challenge unless [plaintiff] can show that [the] 
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law is so extreme as to lack a rational basis.” Gibson, 700 F.3d at 239. The defendant “need not 

articulate the purpose or rationale” for the differential treatment, “as long as there is a reasonably 

conceivable state of facts that could provide a rational basis for its classification.” Id. (quoting 

Heller v. Doe, 509 U.S. 312, 320 (1993)). “The actual reason for a state action is irrelevant for 

claims reviewed under rational-basis scrutiny.” Newman Marchive P’ship, Inc. v. Hightower, 349 

Fed. App’x 963, 965 (5th Cir. 2009) (quoting McGowan v. Maryland, 366 U.S. 420, 426 (1961)).  

 Here, there are numerous reasons why Defendants may have chosen to include only 

federally recognized tribes on the AMAAC.  To start, the Protocol plainly states that its intent is 

to “comply with the spirit of [NAGPRA],” which requires consultation with federally recognized 

tribes. (Doc. 44-1 at 9.) Defendants may have wanted to limit the AMAAC to only include 

federally recognized tribes because those tribes have gone through a vetting process with the 

federal government, and (as a result of NAGPRA) have extensive experience handling and creating 

protocols for the reinternment of any unidentified human remains and associated funerary objects. 

See 25 U.S.C. § 3001, et. seq. Defendants may have recognized that federally recognized tribes 

have extensive experience dealing with unidentified Native American human remains and that 

such a framework would be beneficial and instructive to their handling of any remains at the 

Alamo. See 25 U.S.C. § 3002. Perhaps Defendants recognized that there must be some parameters 

on how the AMAAC would be constituted to allow it to function efficiently and looked to 

NAGPRA for guidance. Any of these reasons provides a “conceivable” basis for considering 

NAGPRA when forming the AMAAC. Accordingly, the decision to consider NAGPRA and limit 

the AMAAC to federally recognized tribes survives rational basis review. 
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B. Plaintiffs’ Claim of Kinship and Reliance on the NHPA Fail to Establish an 
Equal Protection Violation. 

Plaintiffs also contend that they are entitled to participate in the AMAAC and Human 

Remains Protocol because similar projects in the past “utilized human remains protocols that 

allowed the next of kin to participate” and because the Uniform Development Code (“UDC”) 

requires the application of the NHPA. (FAC ¶ 52.) But Plaintiffs have not adequately pled that 

they are next of kin or provided any reason that such status would entitle them to participate in the 

AMAAC, and the NHPA does not afford them any such rights. 

1. Plaintiffs Fail to Plead Any Non-Conclusory Facts That They Are 
Next of Kin to Any Identified Remains and, even if They Were, Such 
Status Would Not Entitle Them to Participate in the AMAAC. 

Plaintiffs fail to provide any non-conclusory allegations that they are next of kin to 

identifiable remains. Instead, they continue to baldly assert that they are next of kin to some 

unidentified remains at the Alamo, and therefore, have a right to participate in the disposition of 

any remains discovered there pursuant to the Texas Health and Safety Code. Although the Health 

and Safety Code gives specific individuals, identified in order of priority, limited rights to control 

the disposition of a decedent’s remains, there are several problems with Plaintiffs’ reliance on that 

code. First, the Health and Safety Code Provisions Plaintiffs rely upon (Tex. Health and Safety 

Code §§ 711.002, 711.004) only apply to a “cemetery,” which the Alamo has not been designated. 

In fact, Plaintiffs’ attorneys filed a separate lawsuit in Travis County District Court seeking to 

compel the Texas Historical Commission to designate it as such.5 Second, the FAC is bereft of 

any factual, non-conclusory allegations that Plaintiffs are next of kin to identifiable remains. 

Without any allegations tying a specific plaintiff to specific remains, Plaintiffs cannot show that 

 
5 Alamo Defenders Descendants Assoc. v. Texas Historical Commission, No. D-1-GN-19-007845 (126th Judicial 
District, Travis County, Texas). 
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they have any legally cognizable interest in any remains that may be buried at the Alamo. See 

Patterson, 2019 WL 3412913, at *9 (“No case cited by the parties or revealed in the Court’s 

research recognizes a cognizable property interest in remains the identity of which is in doubt.”). 

As such, there are no allegations that establish they are next of kin. Ali, 304 Fed. App’x at 293 

(quoting Fernandez-Montes, 987 F.2d at 284 (“Conclusory allegations or legal conclusions 

masquerading as factual conclusions will not suffice to prevent a motion to dismiss.”).  

And even assuming, arguendo, Plaintiffs adequately plead that they are next of kin, that 

would not entitle them to participate in the AMAAC or the Human Remains Protocol. As discussed 

above, the Texas Health and Safety Code merely sets forth the priority upon which individuals 

have the right to participate in the disposition of a specific decedent’s remains. It does not afford 

Plaintiffs (or anyone else) any sort of legal right to participate on an advisory board in connection 

with the Alamo Plan or to participate in the Human Remains Protocol.  

2. The UDC and the NHPA Do Not Bestow Any Rights on Plaintiffs. 

Plaintiffs’ contention that Defendants allegedly ignored the UDC, which would mandate 

the application of the NHPA, also fails to establish an equal protection violation because the NHPA 

does not bestow any rights on Plaintiffs. (FAC ¶ 52.) The NHPA requires federal agencies “to take 

into account the effects of their undertakings on historical properties and afford the [Advisory 

Council on Historic Preservation] a reasonable opportunity to comment on such undertakings.” 36 

C.F.R. § 800.1(a); 54 U.S.C. §§ 300303, 304101. In connection with this responsibility, the NHPA 

requires consultation with certain specified parties, including federally recognized tribes. 36 

C.F.R. § 800.2(c)(2)(ii); 54 U.S.C. § 300309. Consultation with any other party (such as Plaintiffs) 

is purely discretionary. 36 C.F.R. § 800.2(c)(5). Because Plaintiffs are not a federally recognized 

tribe, any alleged failure to apply the UDC and the NHPA does not treat them any differently than 

any other similarly situated individual (i.e., non-federally recognized Indian tribes). 

Case 5:19-cv-01084-OLG   Document 48   Filed 02/19/20   Page 20 of 26



16 

IV. Plaintiffs’ Due Process Claim Should be Dismissed (Fourth Claim for Relief).6 

A. The Complaint Does Not Identify a Protected Interest. 

“In a section 1983 cause of action asserting a due process violation, a plaintiff must first 

identify a life, liberty, or property interest protected by the Fourteenth Amendment and then 

identify a state action that resulted in a deprivation of that interest.” Blackburn v. City of Marshall, 

42 F.3d 925, 935 (5th Cir. 1995).  Here, Plaintiffs contend that Defendants violated their due 

process rights by excluding them from participating in drafting the human remains protocol for the 

Alamo project when they previously have been permitted to do so on unrelated projects in San 

Antonio. (FAC ¶¶ 79 – 80.) Plaintiffs also assert a “vagueness” challenge based on a “policy to 

selectively pick and choose which laws apply to the project for the sole intent to allow federal 

recognized Indian tribes to participate to the exclusion of the Plaintiffs.” (FAC ¶ 80.) Both of these 

theories fail.  

1. Plaintiffs Do Not Have a Protected Interest in Serving on the 
AMAAC. 

To start, Plaintiffs’ past participation in drafting human remains protocols on other 

unrelated projects does not give them the right to participate in drafting the human remains 

protocol for the Alamo project. As the Fifth Circuit has explained, past discretionary conduct does 

not give rise to constitutionally protected interests. Machete Productions, 809 F.3d at 290 

(“[D]iscretionary statutes do not give rise to constitutionally protectable interests.”) (quoting 

Baldwin v. Daniels, 250 F.3d 943, 946 (5th Cir. 2001). “A constitutional entitlement cannot be 

created—as if by estoppel—merely because a wholly and expressly discretionary state privilege 

has been granted in the past.” Id. Accordingly, “if government officials may grant or deny the 

 
6 The Amended Complaint’s identification of the alleged due process violation as the “Fourth Claim for 
Relief” is misleading, as it appears to only be the third claim for relief Plaintiffs allege.  
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interest in their discretion, the interest is not protected by due process.” Anderton v. Texas Parks 

and Wildlife Dept., 605 Fed. App’x 339, 346 (5th Cir. 2015) (citing Town of Castle Rock, Colo. v. 

Gonzales, 545 U.S. 748, 756 (2005)).  

Thus, participation in the past creation of human remains protocols does not afford 

Plaintiffs a protected interest in sitting on the AMAAC. See Wainwright, 369 F. Supp. 2d at 8 (no 

protected right in position on advisory committee); see also Brown v. Texas State Univ. Sys. Bd. 

of Regents, No. A-13-CA-483-SS, 2013 WL 6532025, at *9 (W.D. Tex. Dec. 12, 2013) (holding 

that plaintiff’s interest in remaining on a basketball team was not a protected interest under the 

Due Process Clause). 

2. The Vagueness Challenge Fails. 

Plaintiffs vagueness challenge likewise fails.  The Amended Complaint fails to identify 

any specific regulation that is void for vagueness. A vagueness challenge is “misplaced, for such 

an argument is most commonly used to challenge the fairness of criminal statutes.” Miccosukee 

Tribe of Indians of Fla. v. U.S., 650 F. Supp. 2d 1235, 1242 (S.D. Fla. 2009), aff'd sub nom, 619 

F.3d 1289 (11th Cir. 2010). The Fifth Circuit evaluates statutes for due process violations in terms 

of the level of notice provided regarding “what is prohibited, so that [a person] may act 

accordingly.” Hester v. Graham, Bright & Smith, P.C., 289 Fed. App’x 35, 42–43 (5th Cir. 2008). 

The Amended Complaint does not identify a statute that prohibits any conduct. Rather, Plaintiffs 

contend that the failure to grant them a seat on the AMAAC caused a due process violation. This 

fails to state a claim for a vagueness violation, or any other due process violation. 

V. Plaintiffs’ First Amendment Claim Should be Dismissed (Second Claim for Relief). 

Plaintiffs contend that Defendants violated Plaintiffs’ First Amendment right to freely 

exercise their religion by not allowing them to use the Alamo Chapel on September 7, 2019, for 
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their “Sunrise Memorial Ceremony” and by refusing to allow them to participate in the AMAAC. 

(FAC ¶ 66.) These allegations fail to state a violation of the Free Exercise Clause.  

The Free Exercise Clause forbids laws “prohibiting the free exercise [of religion].” U.S. 

Const. amend. I. To state a claim for an alleged violation of the clause, “a plaintiff must plead he 

has a ‘sincerely held religious belief.’” Patterson, 2019 WL 3412913 at *12 (quoting Frazee v. 

Illinois Dep’t of Employment Sec., 489 U.S. 829, 834 (1989)). The plaintiff also must allege that a 

government regulation “substantially burdens that belief.” See id. (quoting A.A. ex rel. Betenbaugh 

v. Needville Indep. Sch. Dist., 701 F. Supp. 2d 863, 876 (S.D. Tex. 2009), aff’d, 611 F.3d 248 (5th 

Cir. 2010)). “A ‘substantial burden’ is one that ‘truly pressures the adherent to significantly modify 

his religious behavior and significantly violate his religious beliefs.’” Patterson, 2019 WL 

3412913, at *13 (quoting Adkins v. Kaspar, 393 F.3d 559, 570 (5th Cir. 2004)).  

However, the Free Exercise Clause cannot be used to challenge a neutral law of general 

applicability. Emp’t Div. v. Smith, 494 U.S. 872, 877 – 79 (1990);7 Bowen v. Roy, 476 U.S. 693, 

704 (1986). The Supreme Court has explained, “never to [its] knowledge has the Court interpreted 

the First Amendment to require the Government itself to behave in ways that the individual 

believes will further his or her spiritual development or that of his or her family.” United States v. 

Means, 858 F.2d 404, 408 (8th Cir. 1988) (quoting Bowen, 476 U.S. at 699); see also, Lyng v. Nw. 

Indian Cemetery Protective Ass’n, 485 U.S. 439, 451 (1988). 

 
7 After the Court’s decision in Smith, Congress passed the Religious Land Use and Institutionalized Persons 
Act of 2000 (“RLUIPA”) and the Religious Freedom Restoration Act (“RFRA”), both of which require any 
law limiting a person’s free exercise of religion to pass a higher level of judicial scrutiny. See 42 U.S.C. § 
2000cc et seq.; id. § 2000bb et seq. The Supreme Court subsequently held that the RFRA did not apply to 
state and local governments. City of Boerne v. Flores, 521 U.S. 507 (1997). The RLUIPA, by its plain 
terms, only applies to “land-use regulations” and “religious exercise by institutionalized persons.” See Holt 
v. Hobbs, 135 S. Ct. 853, 860 (2015). Plaintiffs’ claim does not involve land-use regulations (i.e., zoning) 
or institutionalized persons. See 42 U.S.C. § 2000cc. 
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Here, Plaintiffs’ claims under the Free Exercise Clause fail for several reasons. First, 

notwithstanding this Court’s directive, Plaintiffs’ complaint is still bereft of any details that would 

support a claim under the First Amendment. Plaintiffs do not explain when they were denied access 

to the Chapel. They do not explain whether they were denied access pursuant to a policy or the 

content of that policy. Nor do Plaintiffs explain whether other individuals or groups are permitted 

to hold private ceremonies inside the Alamo Chapel (because none are). Instead, Plaintiffs vaguely 

contend that the Defendants did not allow them to host a “Sunrise Memorial Ceremony,” inside 

the Alamo Chapel. (FAC ¶ 66.) Of course, the Alamo Chapel is not open at sunrise and Plaintiffs 

do not plead that any other group is allowed to host religious services inside the Chapel (because 

none is).8 The reality is that the Alamo has a religiously neutral policy that precludes any 

individuals or groups from holding a private ceremony in the Alamo Chapel.  Plaintiffs are not 

entitled to preferential treatment in violation of the policy.   

Second, Plaintiffs do not allege that their purported religious beliefs require the use of the 

Alamo Chapel. Plaintiffs, for example, have not pled or explained why they could not conduct 

their ceremony in front of the Alamo Chapel or on other grounds on the Alamo complex.   

Finally, Plaintiffs do not explain how their religious beliefs require Defendants to place 

them on the AMAAC or cede control of the human remains protocol to Plaintiffs. As explained 

above, the AMAAC was created to comply with NAGPRA—not for some discriminatory purpose. 

The Free Exercise Clause simply does not give Plaintiffs an affirmative right to force their way on 

the committee, let alone to have it disbanded for Plaintiffs to take control of the human remains 

protocol. See Lyng, 485 U.S. at 451; Roy, 476 U.S. at 699 (“The Free Exercise Clause simply 

 
8 Defendant McDonald asks the Court to take judicial notice that the Alamo does not open until 9 a.m. See, The 
Alamo, https://www.thealamo.org/visit/faq/index.html (listing hours of operation).  
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cannot be understood to require the Government to conduct its own internal affairs in ways that 

comport with the religious beliefs of particular citizens.”). 

VI. The Lawsuit Should be Dismissed for Plaintiffs’ Failure to Add Necessary and 
Indispensable Parties. 

If Commissioner Bush prevails on his motion to dismiss, the claims against McDonald 

should likewise be dismissed. Rule 12(b)(7) requires the dismissal of a complaint if the plaintiff 

fails to join a party under Rule 19. Rule 19 “seeks to bring into a lawsuit all those persons who 

ought to be there by requiring joinder. In circumstances where the litigation should not proceed 

without absent persons, the federal suit should be dismissed.” Pulitzer-Polster v. Pulitzer, 784 F.2d 

1305, 1308 – 09 (5th Cir. 1986). Here, the Alamo is under the exclusive jurisdiction of the GLO 

and all powers and duties related to the Alamo are “vested solely in the [GLO].” Tex. Nat. Res. 

Code § 31.451(a - b). Because Plaintiffs’ remedies relate to and impact the Alamo, Commissioner 

Bush’s absence from this litigation would necessarily impair the GLO’s ability to protect its 

interests. Thus, Commissioner Bush is a “required party” to this litigation pursuant to Rule 19(a) 

and this lawsuit cannot continue in his absence without prejudicing the GLO’s jurisdiction over 

the Alamo. See Fed. R. Civ. P. 19(b); see also, Fluent v. Salamanca Indian Lease Auth., 928 F.2d 

542, 548 (2d Cir. 1991) (quoting Enterprise Mgmt. Consultants, Inc. v. Hodel, 883 F.2d 890, 894 

(10th Cir. 1989)) (noting that, “[W]hen an indispensable party is ‘immune from suit, there is very 

little room for balancing of other factors’ set out in rule 19(b), because immunity may be viewed 

as one of those interests compelling by themselves”). Thus, if the Court dismisses the claims 

against Bush, it should also dismiss the claims against McDonald under Rule 12(b)(7). 

CONCLUSION 

 The First Amended Complaint should be dismissed. 
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