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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

TAP PILAM COAHUILTECAN     §   

NATION, SAN ANTONIO MISSIONS    § 

CEMETERY ASSOCIATION,     §       

RAYMOND HERNANDEZ,     §   Civil Action No. 5:19-cv-01084-OLG   

Plaintiffs,        § 

                      §   

v.          § 

         § 

ALAMO TRUST, INC, DOUGLASS W.    §     

MCDONALD, CEO OF THE ALAMO    §  

TRUST, TEXAS GENERAL LAND    § 

OFFICE AND GEORGE P. BUSH,    § 

COMMISSIONER OF THE GENERAL    §  

LAND OFFICE OF THE STATE OF    § 

TEXAS AND THE TEXAS      § 

HISTORICAL COMMISSION, CITY OF   § 

SAN ANTONIO, TEXAS      § 

            Defendants.       § 

              

 

DEFENDANT GEORGE P. BUSH, COMMISSIONER OF THE TEXAS GENERAL 

LAND OFFICE’S MOTION TO DISMISS FIRST AMENDED COMPLAINT  

              

 

TO THE HONORABLE JUDGE OF THE COURT: 

 

 Defendant George P. Bush, sued in his capacity Commissioner of the Texas General Land 

Office (“Commissioner”) moves for dismissal of all Plaintiffs’ claims pursuant to Federal Rules 

of Civil Procedure 12(b)(1) and 12(b)(6). 

INTRODUCTION 

 

In fully dismissing the Original Complaint, the Court held that “Plaintiffs fail to properly 

allege federal law violations under the Fourteenth or First Amendments.” Order at p. 15. The 

constitutional claims then before the Court with respect to the Alamo Plan addressed alleged 

injures that Plaintiffs “are not on the Archaeological Committee, that they were not involved in 
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the drafting of the human remains protocols, and that they have been prohibited from freely 

exercising their religion at the Alamo Chapel.” Order at p. 7. This Court’s Order pointed out 

numerous pleading deficiencies with these claims, and specifically outlined the required elements 

of each claim to be pled upon amendment. However, Plaintiffs ignored these instructions, and 

instead filed an Amended Complaint alleging First and Fourteenth Amendment claims, arising 

from the same three injuries, supported by the same conclusory allegations and erroneous legal 

reasoning. This Court’s rationale in dismissing the Original Complaint applies equally to the 

Amended Complaint.1 

First, in dismissing Plaintiffs’ Due Process claim, this Court held that “prior involvement 

in excavation projects does not give Plaintiffs a protected interest in being involved in the Alamo 

Plan's excavation process.” Order at p. 14. The Amended Complaint doubles down on the 

Original Complaint’s defective reasoning, highlighting the allegation—in yellow type—that 

“[f]or three decades, the TPCN has participated in consultations with various federal agencies, 

state agencies and tribal nations . . . .” Am. Compl. ¶ 63. This Court also held that the claimed 

“void for vagueness” due process violation arising from “Defendants' discretionary decision to 

exclude [Plaintiffs] from the human remains protocols” was “not supported by law, nor [was] it 

adequately pled,” because “there [was] no mention of what regulation [was] void for vagueness.” 

Order at p. 14. The amended Due Process claim also contends that “a regulation is void for 

vagueness” without ever identifying a specific regulation, and is dismissible for the same reasons. 

 Second, in dismissing Plaintiffs’ First Amendment claim, this Court noted that “Plaintiffs 

merely allege[d] that they were ‘denied permission to gather inside the Alamo Chapel for a prayer 

service,’ and then proceed[ed] to state legal conclusions insufficient to state a claim.” Order at pp. 

 
1  This Motion incorporates by reference the argument, factual background, and authorities set forth in the 

Commissioner’s original Motion to Dismiss (Docket No. 22).  
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11-12. This Court pointed out that, among other deficiencies, Plaintiffs did not state “the 

circumstances surrounding the potential altercation.” Order at pp. 11-12. The Amended 

Complaint discusses the Plaintiffs’ religious beliefs in more detail, but remains equally cryptic as 

to what happened on September 7, 2019. The Plaintiffs have not expanded their allegations—as 

this Court asked of them—because to do so would require revealing that they could have entered 

the Alamo during normal operating hours just as any other members of the public, and were 

instead seeking to hold a private morning “sunrise” ceremony before the Alamo was open. The 

sparse facts contained in the Amended Complaint are entirely consistent with the proper 

government conduct of maintaining standard operating hours, and they fail to state a claim. 

 Finally, in dismissing Plaintiffs’ Equal Protection claim, this Court held that by “denying a 

cemetery exists at the Alamo . . . it is unclear why or how this is discriminating against Plaintiffs, 

particularly considering that Plaintiffs are not the only descendants of those potentially buried at 

the Alamo.” Order at p. 13. The amended Equal Protection claim duplicates this unviable 

allegation, also without explaining why or how this is discriminating against Plaintiffs.  Am. Compl. 

¶ 54. With respect to the alleged claims of exclusion from an advisory committee (the “AMAAC”), 

this Court held that the Plaintiffs failed to “identify the similarly situated individuals that are being 

treated more favorably than them.” Order at p. 12. The Amended Complaint continues to insist that 

Plaintiffs’ “race” entitles them to a special seat on this advisory committee, but never explains how 

Defendants treated Plaintiffs differently from others similarly situated who are also not seated on 

the AMAAC. “As such, the plaintiffs' claim is the exact opposite of an equal protection claim.” 

HCI Distrib., Inc. v. Peterson, 360 F. Supp. 3d 910, 922 (D. Neb. 2018)(dismissing equal 

protection claim brought by Indian tribe seeking to obtain favorable treatment disparate from that 

received by other tobacco manufacturers). 
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 The Amended Complaint also fails to clear several jurisdictional hurdles, including 

pleading a claim cognizable under Ex Parte Young, and alleging an injury in fact sufficient to 

confer standing under Lujan. Both of these grounds represent fully independent bases for which 

the Court should dismiss the entire Amended Complaint. 

STANDARD OF REVIEW 

 

The Commissioner moves to dismiss all claims alleged against him in the Amended 

Complaint under Federal Rules of Civil Procedure 12(b)(1) and (6). Rule 12(b)(1) provides for 

the dismissal of lawsuits where the court lacks subject-matter jurisdiction. “The burden of proof 

for a Rule 12(b)(1) motion to dismiss is on the party asserting jurisdiction.” Ramming v. United 

States, 281 F.3d 158, 161 (5th Cir. 2001).  

Rule 12(b)(6) provides for the dismissal of a lawsuit when the plaintiff fails to state a 

claim upon which relief can be granted. To state a claim “demands more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007). “[A] complaint must contain sufficient factual 

matter, accepted as true, to “state a claim to relief that is plausible on its face.” Id. Although the 

Court must take all of the factual allegations in the complaint as true, it is not “bound to accept as 

true a legal conclusion couched as a factual allegation.” Id. (quoting Twombly, 550 U.S. at 555).” 

809 F.3d at 287 (internal citations omitted).  

ARGUMENT & AUTHORITIES 

I. The Court should dismiss the amended Due Process claim. 

 Plaintiffs’ amended due process claim copies the same allegations the Court previously 

dismissed. The Amended Complaint still alleges that the “failure to recognize proper protocols 

and laws that have been followed on all past projects” creates a due process violation based on the 

theory that involvement in past projects entitles Plaintiffs to similar involvement in the Alamo 
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Plan. Am. Compl. ¶ 79. The Amended Complaint also asserts a “vagueness” challenge based on a 

“policy to selectively pick and choose which laws apply to the project for the sole intent to allow 

federal recognized Indian tribes to participate to the exclusion of the Plaintiffs.” Am. Compl. ¶ 80. 

This Court previously rejected both of these theories.  

 With respect to the first theory, this Court held that the Plaintiffs failed to identify an 

interest protected by the due process clause: 

“Though Plaintiffs do not clearly identify a protected interest, they appear to claim 

that their prior involvement in past excavation projects gives them a protected 

interest in these projects going forward. Docket no. 1. at ¶ 68. However, "a 

constitutional entitlement cannot be created as if by estoppel merely because a 

wholly and expressly discretionary state privilege has been granted in the past." 

Machete Productions, L.L. C. v. Page, 809 F.3d 281, 290 (5th Cir. 2015) (quoting 

Conn. Bd. Of Pardons v. Dumschat, 452 U.S. 458, 465 (1981)). Accordingly, 

prior involvement in excavation projects does not give Plaintiffs a protected 

interest in being involved in the Alamo Plan's excavation process.” 

Order pp. 13-14. The Amended Complaint again relies on alleged involvement in prior excavation 

projects as the basis for a protected interest, which this Court previously rejected.  

 This Court also found no merit to the theory that “excluding” the Plaintiffs from the 

human remains protocols created a vagueness violation: 

“Plaintiffs further assert that Defendants' discretionary decision to exclude them 

from the human remains protocols is ‘void for vagueness’ and thus a violation of 

due process. Docket no. 1 at ¶ 69. However, this assertion is not supported by law, 

nor is it adequately pled. As ATI points out, there is no mention of what 

regulation is void for vagueness.” 

Order p. 14. The Amended Complaint likewise fails to identify any specific regulation that is void 

for vagueness. A vagueness challenge here is “misplaced, for such an argument is most 

commonly used to challenge the fairness of criminal statutes.” Miccosukee Tribe of Indians of 

Fla. v. U.S., 650 F. Supp. 2d 1235, 1242 (S.D. Fla. 2009), aff'd sub nom, 619 F.3d 1289 (11th Cir. 

2010). The Fifth Circuit evaluates statutes for due process violations in terms of the level of 

notice provided regarding “what is prohibited, so that [a person] may act accordingly.” Hester v. 
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Graham, Bright & Smith, P.C., 289 Fed. Appx. 35, 42–43 (5th Cir. 2008)(unpublished)(citation 

omitted). The Amended Complaint does not identify a statute that prohibits any conduct. Rather, 

the Plaintiffs contend that the failure to grant them a seat on the AMAAC caused a due process 

violation. This fails to state a claim for a vagueness violation, or any other due process violation. 

II.  The Court should dismiss the amended First Amendment claim. 

The First Amendment claim focuses on events alleged to have taken place at the Alamo 

early on the morning of September 7, 2019. According to the Amended Complaint: 

“Defendants forcibly stopped the performance of the last scheduled remembrance 

ceremony on September 7, 2019. Plaintiffs followed the usually practice of informing 

and attempting to schedule their annual event. Alamo Rangers were dispatched to 

prohibit tribal members, including Raymond Hernandez, from entering the Alamo 

Chapel to perform the ceremony. Meanwhile, tourists and members of the general 

public, where [sic] allowed to enter on that day.  
. . . 

Plaintiffs, members of the Yanaguana Tap Pilam Native American Church of the 

Americas, Church of Oklahoma and various Christian denominations have been 

conducting an annual Sunrise Memorial Ceremony/El Llanto ceremony in the 

Alamo Chapel during La Semana de Recuerdos (Week of Remembrances) held 

each September. Specifically, on September 7, 2019, Plaintiffs TPCN and 

Raymond Hernandez were denied permission by McDonald to gather inside the 

Alamo Chapel for a prayer service which has been a tradition allowed by the 

Alamo for the past 24 years, despite allowing tourists and members of the public to 

enter.” 
 

Am. Compl. ¶¶ 5, 75 (emphasis added). The Complaint speaks of Plaintiffs being “denied 

permission” to gather inside the Alamo Chapel without specifying whether they sought access 

during a time of day when the facility was open to the public. The Complaint describes a 

“sunrise” ceremony, but does not plead whether others were permitted access at the same time.  

In addressing the original First Amendment claim, this Court pointed out that, among 

other deficiencies, Plaintiffs did not state “the circumstances surrounding the potential altercation, 

or whether it was pursuant to an alleged policy.” Order at pp. 11-12. The Amended Complaint 

relies on the same vague allegations. Instead of explaining what happened on September 7, 2019 
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as the Court instructed, the primary addition to the Amended Complaint consists of several 

paragraphs describing the Plaintiffs’ religious beliefs. And instead of providing details regarding 

the challenged “policy” that allegedly burdened their free exercise of religion so that the Court 

could analyze whether it passed constitutional scrutiny, Plaintiffs littered the Amended Complaint 

with vague references to a “policy,” without ever explaining what the policy is.  

Despite the Court’s warning that the Original Complaint failed to say enough to state a 

First Amendment claim, Plaintiffs’ Amended Complaint adopts the same open-ended approach. 

Construction began on the Alamo renovation project prior to the alleged incident. See Am. 

Compl. ¶ 50. The Amended Complaint does not include any facts related to the construction 

status of the Alamo Chapel at the time of the September 7, 2019 visit; details about any 

communications any plaintiff had with any defendant prior to that date about access to the Alamo 

Chapel; or facts related to the manner in which they learned they would be “denied access” or 

whether alternative arrangements were offered. The Amended Complaint vaguely hints that 

communication occurred, yet describes it in ways that equally suggest proper government 

conduct. As with the Original Complaint, the Amended Complaint provides allegations consistent 

with a scenario in which the Plaintiffs attempted to enter the Alamo outside of normal operating 

hours and were “denied” access because the building was closed at that time.  

A. Strict Scrutiny is inapplicable to the First Amendment claim. 

Plaintiffs contend that “strict scrutiny” applies to their First Amendment claim and that the 

“burden shifts to Bush and McDonald to prove their affirmative defense.” This misstates the law. 

In 1990, the Supreme Court rejected the test requiring that “governmental actions that 

substantially burden a religious practice must be justified by a compelling governmental interest” 

where the law at issue is generally applicable and religiously neutral. Empl. Div., Dept. of Human 
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Resources of Oregon v. Smith, 494 U.S. 872, 883 (1990). As the Supreme Court pointed out, “[t]o 

make an individual’s obligation to obey such a law contingent upon the law’s coincidence with 

his religious beliefs, except where the State’s interest is ‘compelling’ . . . contradicts both 

constitutional tradition and common sense.” Id. at 885.  

Following Smith, Congress enacted the Religious Freedom Restoration Act (“RFRA”) to 

provide heightened scrutiny to even those laws “neutral” towards religion. 42 U.S.C. § 

2000bb(a)(2); see also § 2000bb(a)(4). However, in City of Boerne v. Flores, the Supreme Court 

held the RFRA unconstitutional as applied to state and local governments. 521 U.S. 507, 514 

(1997). Thus, “neutral, generally applicable laws may be applied to religious practices even when 

not supported by a compelling governmental interest.” Id. Plaintiffs’ belief that “strict scrutiny” 

applies to their First Amendment claim likely stems from misguided reliance either on invalidated 

pre-Smith or pre-Flores jurisprudence, or on inapplicable decisions applying the RFRA to the 

federal government. However, this Court cannot apply the RFRA to a state agency such as the 

GLO, or to its Commissioner. Id.  

B. The First Amendment does not entitle Plaintiffs to conduct a special “sunrise” 

religious ceremony inside the Alamo outside its normal operating hours. 

 “The Free Exercise Clause affords an individual protection from certain forms of 

governmental compulsion; it does not afford an individual a right to dictate the conduct of the 

Government's internal procedures.” Bowen v. Roy, 476 U.S. 693, 699-700 (1986). Smith and 

Flores leave no doubt that a First Amendment violation is not stated by alleging a failure to open 

the Alamo doors outside normal operating hours so that the Plaintiffs could conduct a “sunrise” 

religious ceremony. The maintenance of standard operating hours is a neutral rule of general 

applicability. Tellingly, the Amended Complaint is very careful to avoid stating that the Plaintiffs 

were “denied” access to the Alamo at the same time as members of the general public were 
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allowed to enter, or explain why Plaintiffs were “denied” access. Am. Compl. ¶ 5 (“Meanwhile, 

tourists and members of the general public, where [sic] allowed to enter on that day.”)(emphasis 

added).  

Even assuming that Plaintiffs’ religion required them to conduct a religious ceremony 

inside the Alamo itself, and outside of the Alamo’s normal operating hours, and that the operating 

hours prevented that ceremony from occurring, those allegations would not state a viable First 

Amendment claim. The government’s ability to enforce generally applicable laws “cannot depend 

on measuring the effects of a governmental action on a religious objector’s spiritual 

development.” Smith, 494 U.S. at 883 (Lyng v. N.W. Indian Cemetery Protective Ass'n, 485 U.S. 

439, 451 (1988)). To find otherwise is to permit Plaintiffs “by virtue of [their] beliefs, to become 

a law unto [them]self.” Id. (citation omitted). 

  In Lyng, the Supreme Court addressed claims by Indians challenging the construction of a 

road through sacred grounds used for religious ceremonies that required “privacy, silence, and an 

undisturbed natural setting.” 485 U.S. at 442. Although the Supreme Court recognized that the 

“threat to the efficacy of at least some religious practices [was] extremely grave,” and even 

adopted the assumption that the road would “virtually destroy the . . . Indians' ability to practice 

their religion,” it nonetheless recognized that “government simply could not operate if it were 

required to satisfy every citizen's religious needs and desires.” Id. at 450-52. Instead, “[t]he 

Constitution does not, and courts cannot, offer to reconcile the various competing demands on 

government, many of them rooted in sincere religious belief, that inevitably arise in so diverse a 

society as ours. That task, to the extent that it is feasible, is for the legislatures and other 

institutions.” Id.  
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 Here, the magnitude of burden on religion (if any) arising from the Alamo’s operating 

hours pales in comparison to the wholesale destruction of a religious site addressed in Lyng. 

Through its rulings in Smith and Flores following Lyng, the Supreme Court clarified the existence 

of additional constraints on the free exercise clause that further destroy the viability of Plaintiffs’ 

claim. The Amended Complaint contains no allegations that warrant a different result than the 

dismissal the Court previously granted. 

C. The First Amendment does not entitle Plaintiffs to “participate” in drafting 

the human remains protocol or sit on an advisory committee.  

 The First Amendment claim also duplicates a variety of allegations from the Equal 

Protection claim. Plaintiffs allege that their “exclusion” from the human remains protocol burdens 

their religious practices because they cannot perform their ceremony of forgiveness: 

“As stated above, Bush created a policy which is implemented by McDonald, that 

excludes the Plaintiffs from participating in the human remains protocol which is 

essential to the performance of their religious practices. . . .The fact that Bush and 

McDonald are allowing other Indian tribes with completely different religious 

practices when it comes to the subject of human remains, shows a preference to other 

religions to the exclusion of the Plaintiffs. . . .Further, Bush and McDonald have 

excluded Plaintiffs from the human remains protocol which would allow Plaintiffs to 

perform their religious ceremony of forgiveness for disturbed human remains.”  

 

See e.g. Am. Compl. ¶¶ 67, 75. However, these allegations are entirely conclusory, and Plaintiffs 

never explain how or why being “excluded” from the human remains protocol has prevented them 

from performing a religious ceremony. Plaintiffs contend that “every year for the past 24 years 

they have conducted their ceremony,” a time period which long predates the human remains 

protocol adopted in 2019. Am. Compl. ¶ 66, 47. Clearly, the act of “participating” in a human 

remains protocol is not “essential” to religious practices that long predate its existence. 

The Amended Complaint leaves unclear whether the complained of “exclusion” consists 

of the drafting of the human remains protocol, whether some provision in the human remains 

protocol caused “exclusion,” or whether the complained “exclusion” and the alleged September 7, 
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2019 incident are one and the same. However, none of these scenarios forms the basis of a viable 

First Amendment claim.  

If Plaintiffs contend they were entitled to draft the human remains protocol, that claim far 

exceeds the scope of the free exercise clause, which “simply cannot be understood to require the 

Government to conduct its own internal affairs in ways that comport with the religious beliefs of 

particular citizens.” Lyng, 485 U.S. at 448 (quoting Bowen, 476 U.S. at 699).  If Plaintiffs take 

issue with the contents of the human remains protocol, the Amended Complaint fails to point out 

any specific provision “prohibiting the free exercise” of Plaintiffs’ religion, or explain how an 

internal project protocol that neither compels nor prohibits any action of the Plaintiffs could 

equate to a law prohibiting the free exercise of religion. U.S. Const., Amdt. 1. Likewise, although 

the Amended Complaint vaguely insinuates that the human remains protocol somehow caused the 

“denial” of access on September 7, 2019, it provides no facts linking the protocol to the alleged 

incident, nor does the protocol itself contain any provisions that would prevent the Plaintiffs from 

entering the Alamo during normal operating hours along with other members of the public. 

Lastly, the allegation that Defendants are “allowing other Indian tribes with completely 

different religious practices” fails to clearly explain what Defendants are “allowing” other Indian 

tribes to do, although presumably it relates to membership seats on the AMAAC. The Amended 

Complaint provides no facts to make plausible that the AMAAC members were selected as an 

endorsement of their religion. The stated criteria for AMAAC membership consists of “expertise 

related to the needs of Alamo archaeological projects” and makes no reference to religion. (Am. 

Compl. Ex. Q at p. 4). Plaintiffs appear to be making an equal protection argument, but “religion 

has never been held to be a suspect classification.” Wirzburger v. Galvin, 412 F.3d 271, 285 (1st 

Cir. 2005); Locke v. Davey, 540 U.S. 712, 721 n.6 (2004)(“rational-basis scrutiny” applies to 
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claims of “discrimination on the basis of religion”). Plaintiffs’ theory of disparate treatment based 

on their religious beliefs is addressed in more detail in the following section in conjunction with 

the remainder of their equal protection claim. However, as the preceding authorities make clear, 

they have not stated a viable First Amendment claim.  

III. The Court should dismiss the amended Equal Protection claim.  

Plaintiffs continue to allege in their Equal Protection claim that the Defendants 

unconstitutionally discriminated against them by including of members from several federally 

recognized Indian tribes on AMAAC, but not members of Tap Pilam, which is not a federally 

recognized tribe. Plaintiffs contend that this constitutes racial and religious discrimination subject 

to strict scrutiny, although they never point to any classification made on the basis of race or 

religion. 2  Instead, the complained-of classification consists of federally recognized Indian tribal 

status, which is a political (rather than racial) classification subject to rational basis scrutiny. 

Morton v. Mancari, 417 U.S. 535, 551 (1974). As Mancari recognized, if a classification based 

on tribal status was “deemed invidious racial discrimination, an entire Title of the United States 

Code (25 U.S.C.) would be effectively erased.” Id. at 552.  

 In dismissing Plaintiffs’ original Equal Protection claim, this Court set forth the applicable 

standard and pointed out that the Plaintiffs had not identified similarly situated individuals being 

treated more favorably than them: 

“To state a claim under the Equal Protection Clause, Plaintiffs must allege that 

they were treated differently than similarly situated individuals, and that the 

different treatment stemmed from a discriminatory intent. Fennell v. Marion 

Independent School Dist., 804 F.3d 398, 412 (5th Cir. 2015) (citing Priester v. 

 
2 As discussed above, claims of religious discrimination under the equal protection clause are subject to rational basis 

review. Wirzburger v. Galvin, 412 F.3d 271, 285 (1st Cir. 2005); Locke v. Davey, 540 U.S. 712, 721 n.6 (2004). The 

Amended Complaint contends that Plaintiffs are members of a variety of religions (“Native American Church of the 

Americas, Church of Oklahoma and various Christian denominations”) and provides no information regarding the 

religious affiliations of the AMAAC members. The Amended Complaint has not plausibly alleged religious 

discrimination. 
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Lowndes Cty., 354 F.3d 414, 424 (5th Cir. 2004)). Discriminatory intent is 

established by showing that the decisionmaker targeted Plaintiffs at least partially 

based on their national origin. Id. The Court finds that Plaintiffs fail to allege 

enough facts to state an equal protection claim. For instance, Plaintiffs do not 

identify the similarly situated individuals that are being treated more favorably 

than them. Nor do they allege that their exclusion from the human remains 

protocols or excavations is based on discrimination against their race or national 

origin.” 

 

Order at pp. 12-13. Implicit in this Court’s prior ruling is the proposition that Tap Pilam is not 

similarly situated with federally recognized Indian tribes. Kahawaiolaa v. Norton, 386 F.3d 1271, 

1273 (9th Cir. 2004)(“An American Indian tribe does not exist as a legal entity unless the federal 

government decides that it exists.”). The threadbare recitals of “racial” discrimination added in 

the Amended Complaint do nothing to push this claim across the line of plausibility when the 

underlying allegations remain the same—allegations that negate the prospect of a “racial” 

classification by complaining of an alleged classification based on federal tribal status. 

A. The highly deferential rational basis standard applies. 

Absent discrimination based on a suspect class, such as race, the rational basis standard 

applies to Plaintiffs’ Equal Protection claim. Integrity Collision Center v. City of Fulshear, 837 

F.3d 581, 589 (5th Cir. 2016). “Under rational basis review, differential treatment must be upheld 

against equal protection challenge if there is any reasonably conceivable state of facts that could 

provide a rational basis for the classification.” Hines v. Aldredge, 783 F.3d 197, 202-03 (5th Cir. 

2015)(internal quotation marks omitted) (quoting Madriz–Alvarado v. Ashcroft, 383 F.3d 321, 

332 (5th Cir. 2004)). “The actual reason for a state action is irrelevant for claims reviewed under 

rational-basis scrutiny.” Newman Marchive P'ship, Inc. v. Hightower, 349 F. App'x 963, 965 (5th 

Cir. 2009) (quoting McGowan v. Maryland, 366 U.S. 420, 426 (1961)). 
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The Amended Complaint points to no facts indicating that Plaintiffs were discriminated 

against on the basis of race.3 Instead, it contends Defendants “mastermind[ed] a campaign” that 

they “calculated and designed to intentionally exclude the Plaintiffs based on the erroneous 

premise that they are not a federally recognized Indian Tribe.” Am. Compl. ¶ 61(emphasis 

added). The Amended Complaint then asks the Court to treat tribal status as the equivalent of a 

racial classification for the purpose of invoking strict scrutiny analysis: “The included federally 

recognized Indian tribes are of differing race.” Am. Compl. ¶ 61. However, the Supreme Court 

has rejected similar attempts to treat Indian status as the equivalent of race because “the term 

‘Indian’ describes a political group or membership, not a racial group” and “classification as an 

‘Indian’ is not race-based.” U.S. v. Keys, 103 F.3d 758 (9th Cir. 1996)(citing United States v. 

Antelope, 430 U.S. 641, 646 (1977); Mancari, 417 U.S. at 551.  

Even Plaintiffs admit that “federal recognition does not dictate ethnicity or race,” 

eviscerating their contention that utilizing members of federally recognized Indian tribes on the 

AMAAC constitutes “racial” discrimination. Am. Compl. ¶¶ 6, 55, 69. The Amended Complaint 

never explains what race Plaintiffs allege themselves to be (other than Native American), or what 

the “different” races of the AMAAC members consist of (other than Native American). In fact, 

the Amended Complaint distinguishes Plaintiffs from the AMAAC members based on historical 

customs and languages spoken rather than race. Am. Compl. ¶ 7 (“[E]ach Native American 

community has their own customs, religious beliefs, funerary practices and speak different 

languages.”).  

Moreover, according to an affidavit attached to the Amended Complaint, geography—

rather than race—was the primary driver that classified groups as Coahuiltecan. (Am. Compl., Ex. 

 
3 The Amended Complaint also contains a single passing reference to discrimination based on “national origin,” but 

provides no supporting facts. Tap Pilam is not a federally recognized Indian tribe and therefore does not exist as a 

sovereign nation. Norton, 386 F.3d at 1273 (9th Cir. 2004)). 
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R at p. 2)(“Anthropologists today typically use the term ‘Coahuiltecan’ and similar-sounding 

words in geographic sense and in reference to diverse groups of band-organized hunter-

gatherers.”)(emphasis added). Instead, the Coahuiltecans appear to consist of a variety of races. 

(Am. Compl., Ex. R at p. 9)(“With the passage of time, fewer and fewer Mission Indians were 

identified in Church records by their specific Coahuiltecan band . . . .Well before secularization 

most mission recruits were identified commonly as Indio, mestizo, mulatto, and occasionally as 

Español.”). Plaintiffs fail to invoke strict scrutiny by forming a non-profit corporation organized 

around non-racial factors, and then contending that the act of associating creates a “race.”  

B. The discretionary determinations involved in determining the composition of 

the AMAAC are non-reviewable. 

 

Absent discrimination based on a suspect class, Plaintiffs’ equal protection claim amounts 

to a “class of one” claim, which does not exist in the context of discretionary determinations 

regarding public employment and service providers, such as who to utilize to draft the Human 

Remains Protocol, or who to place on an advisory committee such as the AMAAC. Integrity 

Collision Center v. City of Fulshear, 837 F.3d 581 (5th Cir. 2016). “Typically, a class of one 

involves a discrete group of people, who do not themselves qualify as a suspect class, alleging the 

government has singled them out for differential treatment absent a rational basis.” Id. at. 586. 

Class of one equal protection claims “are inapposite in the context of discretionary public-

employment decisions.” Id. Decisions regarding public employment and service providers “by 

their nature involve discretionary decisionmaking based on a vast array of subjective, 

individualized assessments.” Id. “[I]t is impractical for the court to involve itself in reviewing 

these countless discretionary decisions for equal-protection violations.” Id. at 588. “The Equal 

Protection Clause does not require this displacement of managerial discretion by judicial 

supervision.” Id.  
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C. Even if the selection of AMAAC members is reviewable, Plaintiffs have been 

treated similarly to those similarly situated. 

 

 “An allegation that others are treated differently, without more, is merely a legal 

conclusion that [the Court is] not required to credit.” Rountree v. Dyson, 892 F.3d 681, 685 (5th 

Cir. 2018). accord Hines v. Quillivan, ___ F. Supp. 3d ___, No. 1:18-cv-155, 2019 WL 3815132, 

at *7 (S.D. Tex. June 11, 2019). The Amended Complaint never explains how Defendants treated 

Tap Pilam differently from others similarly situated, being non-tribal members of the general 

public who claim to have ancestors buried at the Alamo. The Amended Complaint contends that 

on the basis of their alleged “race,” Plaintiffs should be given favorable, disparate treatment 

compared to those many other members of the general public who do not sit on the AMAAC, and 

instead given a special “race-based” AMAAC seat. “As such, the plaintiffs' claim is the exact 

opposite of an equal protection claim.” HCI Distrib., Inc. v. Peterson, 360 F. Supp. 3d 910, 922 

(D. Neb. 2018)(dismissing equal protection claim brought by Indian tribe seeking to obtain 

favorable treatment disparate from that received by other tobacco manufacturers). 

D. No facts pled suggest Defendants’ actions would not survive rational basis 

review. 

 

Even if Plaintiffs had been treated differently from others similarly situated, some 

“reasonably conceivable set of facts” could justify the decision to consider NAGPRA when 

drafting the Human Remains Protocol, and thereby consult with federally recognized Indian 

tribes. The goal articulated in the Protocol documents is to “comply with the spirit of 

[NAGPRA]” with respect to “Native American Representation and Engagement.” (Am. Compl. 

Ex. Q at p. 1). Choosing advisory committee members who would be proper under NAGPRA 

provides a rational justification. Likewise, choosing advisory committee members from Indian 

tribes subjected to the additional vetting of the federal recognition process is rational. After all, 
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absent a formal recognition apparatus and criteria, any group of people with the filing fees to form 

a non-profit corporation could theoretically refer to themselves as a “tribe” and attempt to assert 

rights based on that “tribal” status. To vet these unrecognized groups for legitimacy would be 

inefficient. However, the actual reasons guiding the decision are “irrelevant.” 349 F. App'x at 965. 

As long as the Court can conceive some set of facts that would provide a rational basis, no equal 

protection claim exists.  

E. The Amended Complaint suggests an absence of discriminatory intent. 

Finally, no facts pled supply the discriminatory intent required to state an equal protection 

violation. Taylor v. Johnson, 257 F.3d 470, 473 (5th Cir. 2001). To establish discriminatory 

intent, Plaintiffs must show “that the decision maker singled out a particular group for disparate 

treatment and selected his course of action at least in part for the purpose of causing its adverse 

effect on an identifiable group.” Fennell v. Marion Indep. Sch. Dist., 804 F.3d 398, 412 (5th Cir. 

2015)(citations omitted). “Allegations of discriminatory intent that are merely conclusory, 

without reference to specific facts, will not suffice.” Id. (internal punctuation omitted).  

The Amended Complaint only asserts that “[t]here is no doubt that the [Defendants] are 

purposely making spurious claims to exclude the Plaintiffs from the process at all costs.” Am. 

Compl. ¶ 70. This threadbare assertion does nothing to push Plaintiffs’ claims across the line from 

possible to plausible, and is equally consistent with the absence of a discriminatory motive. 

Twombly, 550 U.S. at 555. Plaintiffs even assign Defendants motives inconsistent with 

discriminatory intent: “an attempt to reduce cost and time,” and “to rush the project through 

without distractions.” Am. Compl. ¶ 47, 52. Even if true, these allegations do not indicate any 

intent to target Plaintiffs on the basis of race, and the alleged motive of expediting the project 
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would certainly pass rational basis review. The Amended Complaint fails to state a claim for an 

equal protection violation, mandating dismissal pursuant to Rule 12(b)(6). 

IV. Plaintiffs have not negated sovereign immunity under Ex Parte Young. 

 “The ex parte Young exception to the Eleventh Amendment permits suits against state 

officials acting in their official capacity, seeking prospective declaratory or injunctive relief from 

ongoing violations of federal law.” Order p. 15 (citing Ex parte Young, 209 U.S. 123 (1908). The 

Amended Complaint contains only scant allegations against the Commissioner, none of which 

involve a violation of federal law. It makes vague references to the creation of a “policy” by the 

Commissioner, but the only specific act attributed to him is “play[ing] hide-the-ball by creating 

various entities, which was intentionally calculated to not only pull the curtain closed and install a 

non-transparent policy to facilitate secret meetings.” Am. Compl. ¶ 52. The Amended Complaint 

fails to plausibly allege an ongoing violation of federal law by the Commissioner. 

 The claims related to the drafting of the Human Remains Protocol and the “denial” of 

access to the Alamo on September 7, 2019 relate to past incidents. The Amended Complaint’s 

request “to declare that Defendants violated the First and Fourteenth Amendments” seeks 

retrospective relief. Am. Compl. at p. 36. This request, directed at past constitutional “violations,” 

does not pertain to an ongoing violation of federal law. Hall v. Texas Commn. on L. Enf't, 685 

Fed. Appx. 337, 339–40 (5th Cir. 2017)(unpublished), cert. denied, 138 S. Ct. 419 (2017). Puerto 

Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993)(the Young 

exception “does not permit judgments against state officers declaring that they violated federal 

law in the past”). 

 Although the Amended Complaint ostensibly also seeks prospective relief, when a 

plaintiff seeks injunctive or declaratory relief, the plaintiff must allege facts from which it appears 

there is a substantial likelihood that he will suffer injury in the future.” Bauer v. Texas, 341 F.3d 
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352, 358 (5th Cir. 2003). The facts alleged regarding the “denial” of access to the Alamo on 

September 7, 2019 are so sparse that the Court cannot infer a substantial likelihood that future 

injury will result. Likewise, the Human Remains Protocol has already been drafted, and the 

Amended Complaint does not point out any ongoing violation of federal law arising from the 

document. The declarations sought are not about future policy but, instead, are reframed 

allegations of past misconduct. Waller v. Hanlon, 922 F.3d 590, 603-04 (5th Cir. 2019) (holding 

that there is “no standing to seek declaratory relief” when the focus is on past conduct). 

 The Amended Complaint also seeks “nominal damages” for the “past loss of their 

Constitutional rights” and an injunction against “violating provisions of the Texas Antiquities 

Code.” Am. Compl. at p. 36. Requests pertaining to damages and state law violations fall outside 

the scope of the Young exception, and sovereign immunity applies. Finally, the Amended 

Complaint seeks an injunction against “proceeding with construction until the Plaintiffs’ [sic] are 

included in the project.” Id. However, no claim exists for which halting renovations on the Alamo 

would provide redress, nor does the Complaint link this injunctive request to an ongoing violation 

of federal law. No claims asserted by the Plaintiffs fall within any exception to sovereign 

immunity, and all must be dismissed. 

V. Plaintiffs lack standing to litigate their claims. 

 

To establish Article III standing, the Plaintiffs must demonstrate: (1) an injury in fact; (2) 

a causal connection between the injury and the conduct complained of; and (3) that the injury is 

likely to be redressed by a favorable decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–

61 (1992). An “injury in fact [consists of] an invasion of a legally protected interest which is (a) 

concrete and particularized and (b) actual or imminent, not conjectural or hypothetical.” Id. at 560 

(citations and internal quotations omitted). Plaintiffs must allege a “distinct and palpable, as 
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opposed to merely abstract” injury. Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)(citations and 

quotations omitted). In addition to satisfying this “constitutional minimum of standing,” Plaintiffs 

must also satisfy prudential standing requirements—a party “must assert his own legal rights and 

interests, and cannot rest his claim to relief on the legal rights or interests of third parties.” 

Kowalski v. Tesmer, 543 U.S. 125, 129 (2004)(internal quotation marks omitted). 

The Plaintiffs have not adequately pled an injury in fact and fail the prudential standing 

test. All of the Amended Complaint’s claims allege injuries premised upon Plaintiffs’ purported 

connection to human remains at the Alamo. As discussed in more detail in the Commissioner’s 

original Motion to Dismiss, even assuming the Plaintiffs are “descendants” of remains buried at 

the Alamo, someone else may well occupy a higher legal priority in determining their treatment. 

TEX. HEALTH AND SAFETY CODE § 711.002-004; See e.g. Whaley v. County of Saginaw, 941 F. 

Supp. 1483, 1491 (E.D. Mich. 1996)(no standing for siblings of deceased person to sue when they 

were not next of kin and therefore did “not have a property right in the body”). This Court has 

recently held that a person does not have a legally protected interest in unidentified remains 

Patterson v. Defense POW/MIA Accounting Agency, ___ F.3d ____, No. SA-17-CV-467-XR, 

2019 WL 3412913, at *9 (W.D. Tex. July 29, 2019) (“No case cited by the parties or revealed in 

the Court’s research recognizes a cognizable property interest in remains the identity of which is 

in doubt.”). 

Plaintiffs’ conclusory assertions that these unidentified remains are “very likely and most 

probably, the ancestors of the Plaintiffs” do nothing to make their claims more plausible, particularly 

when they also admit that that the Alamo “is not a Native American burial ground” and allege that 

descendants of numerous other groups are buried there. Am. Compl. ¶ 29, 47, 52. No facts pled 

connect a specific Plaintiff to specific human remains. Moreover, merely being of the same 

claimed cultural affiliation as a set of human remains would not give the Plaintiffs any legal rights 
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in its disposition. Nor do the Plaintiffs ever explain anything specific wrong with the current 

Human Remains Protocol (other than that they did not draft it themselves), or any way in which 

the AMAAC would have acted differently with a Tap Pilam member, or any actual mistreatment 

of human remains. Wainwright v. County of Oxford, 369 F. Supp. 2d 3, 8 (D. Me. 

2005)(dismissing § 1983 due process claim because no protected right existed in position on 

advisory committee); Allen v. Martel, CIV S-10-1320 GGH P, 2010 WL 3734096, at *2 (E.D. 

Cal. Sept. 21, 2010)(same). The Plaintiffs are not “immediately in danger of sustaining some 

direct injury as the result of the challenged official conduct,” and the “injuries” they claim are 

entirely conjectural. City of Los Angeles v. Lyons, 461 U.S. 95, 101–02 (1983) (citations omitted). 

They simply lack standing 

CONCLUSION 

For the reasons set forth above, the Court should dismiss all claims in the Amended 

Complaint. 
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Respectfully Submitted, 
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Land Office and George P. Bush, 
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Office 
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