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On this day, the Court considered the status of the above captioned case. On September 

13, 2019, Plaintiffs moved for a temporary restraining order and preliminary injunction against 

all Defendants. Subsequently, each of the Defendants filed motions to dismiss to which Plaintiffs 

have responded. Specifically, Defendant Texas Historical Commission moved for dismissal or in 

the alternative for a more definite statement (docket no. 16); Defendant City of San Antonio 

moved for dismissal or in the alternative for a more a definite statement (docket no. 20); 

Defendants Alamo Trust, Inc. and Douglass W. McDonald moved for dismissal or in the 

alternative for a more definite statement (docket no. 21); and Defendants Texas General Land 

Office and George P. Bush, Texas Land Commissioner, moved for dismissal or in the alternative 

for a more definite statement (docket no. 22). Having reviewed the motions and the record, the 
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Court finds the motions should be GRANTED IN PART and DENIED IN PART in accordance 

with this Order. 

BACKGROUND 

Plaintiffs Tap Pilam Coahuiltecan Nation, San Antonio Missions Cemetery Association, 

and Raymond Hernandez ("Plaintiffs") filed this lawsuit on September 10, 2019. Docket no. 1. 

Plaintiffs are a tribal community who trace their ancestry to the Spanish Colonial Missions, 

including the Alamo. Id. at ¶ 1. Defendants are the City of San Antonio ("COSA"), the Texas 

General Land Office ("GLO") and its Commissioner George P. Bush, the Texas Historical 

Commission ("THC"), and Alamo Trust, Inc ("ATI") and its CEO Douglass W. McDonald. 

Plaintiffs allege that each of the Defendants is involved in the Alamo Redevelopment Plan, 

which is at the heart of this dispute. See id. The Alamo Plan is an extensive construction project 

that will build a museum and make significant renovations to the Alamo, including lowering the 

grade, planting trees and adding sidewalks. Id. at ¶ 20. 

This dispute arises out of the human remains believed to be under the Alamo, some of 

which have previously been found. See docket no. 23-2. Plaintiffs contend that their ancestors, 

along with others, are buried at the Alamo. Docket no. 1 at ¶ 1. As a result, Plaintiffs want to 

participate on the Archaeological Committee established by the GLO and ATI and in the drafting 

of the human remains protocols. Id. at ¶ 2. However, in what Plaintiffs allege to be a conspiracy 

to exclude them based on their national origin, the GLO and ATI developed a human remains 

protocol without their input and have not invited their participation on the Archaeological 

Committee. Id. Moreover, Plaintiffs allege that Defendants prevented them from conducting a 

religious ceremony in the Alamo Chapel in violation of the First Amendment. Id. at ¶ 5. 
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Plaintiffs' complaint outlines seven causes of action. First, Plaintiffs allege that 

"Defendants" are discriminating against them based on their national origin in violation of the 

14th Amendment by excluding them from the excavation or in the drafting and execution of the 

human remains protocol. Specifically, Plaintiffs allege that Defendants have voluntarily adopted 

the Native American Graves Protection and Repatriation Act ("NAGPRA"), which calls for the 

inclusion of federally recognized tribes, even though no federally recognized tribe claims to 

descend from the Alamo. Id. at ¶J 48, 53. Second, Plaintiffs allege that Defendants violated their 

First Amendment rights by preventing them from conducting a religious ceremony that they 

claim they have held for 24 years inside the Alamo Chapel. Id. at ¶ 57. Relatedly, Plaintiffs' third 

claim alleges that Defendants have violated the Texas Freedom of Religion Act by both stopping 

their religious exercise in the Alamo Chapel and by preventing their involvement regarding their 

ancestors' remains. Id. at ¶ 67. 

Fourth, Plaintiffs contend that Defendants have violated their Due Process rights under 

the 14th Amendment. Id. at ¶ 68. Plaintiffs base this claim on their purported protected interest in 

participating in the human remains protocols, as they have done so in other construction projects 

in the San Antonio area. Plaintiffs also contend that the regulation giving the "public official" the 

discretionary authority to design and implement human remains protocols is unconstitutionally 

vague. Id. at ¶ 69. The fifth cause of action is for a declaratory judgment that a cemetery exists at 

the Alamo, and that the Texas Health and Safety Code and the City of San Antonio's Unified 

Development Code apply to the project. Id. at ¶ 71. Sixth, Plaintiffs seek injunctive relief under 

the Texas Natural Resources Code § 191.173 to prevent the Defendants from violating 

provisions of the Texas Antiquities Code that purportedly prohibit some of the techniques 

employed in the excavation process. Id. at ¶ 72. Particularly, Plaintiffs assert that Defendants are 
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digging 18 inches, instead of six feet, in an alleged effort to avoid uncovering any remains. Id at 

¶ 50. Finally, Plaintiffs make a claim under the American Indian Religious Freedom Act 

("AIRFA"), 42 U.S.C. § 1996, arising out of Defendants' alleged prevention of the religious 

ceremony at the Alamo Chapel. Id. at ¶ 75. 

These seven causes of action stem from three potential alleged injuries. One, Plaintiffs 

are not participating on the Archaeological Committee. Two, they were not involved in the 

drafting nor are they now involved in the execution of the human remains protocol. And three, 

they were prevented from conducting religious ceremonies at the Alamo chapel. With these 

three potential injuries in mind, the Court turns to Defendants' motions. 

ANALYSIS 

Defendant THC filed a motion to dismiss for lack of subject matter jurisdiction pursuant 

to Rule 12(b)(1) and for failure to state a claim pursuant to Rule 12(b)(6). Docket no. 16. 

Alternatively, the THC moved for a more definite statement pursuant to Rule 12(e). Id. Likewise, 

Defendant COSA moved to dismiss for lack of subject matter jurisdiction and for failure to state 

a claim, as well as for a more definite statement. Docket no. 20. Defendants ATI and Douglass 

W. McDonald as well as Defendants GLO and Commissioner Bush filed the same. Docket nos. 

21 and 22. The Court will address each motion below. 

1. Texas Historical Commission 

District courts must consider their subject matter jurisdiction pursuant to Federal Rule of 

Civil Procedure 12(b)(1) before addressing any other motions related to the merits of the case. 

Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001). For the purposes of Rule 12(b)(l), 

the party asserting jurisdiction bears the burden of proof establishing its existence. See Id. at 161. 

The THC moved to dismiss this case for lack of subject matter jurisdiction on two grounds: 
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Eleventh Amendment sovereign immunity and Plaintiffs' lack of standing against it. Docket no. 

16. The Eleventh Amendment provides states and state agencies immunity from suit, not just 

liability. Puerto Rico Aqueduct& SewerAuth. v. Metcalf& Eddy, Inc., 506 U.S. 139, 146 

(1993). This immunity precludes claims against states in federal court unless the state has 

consented to suit, or Congress has expressly abrogated that immunity. Seminole Tribe v. Florida, 

517 U.S. 44, 54-55 (1996). Sovereign immunity extends to both claims for money damages and 

equitable relief. Kentucky v. Graham, 473 U.S. 159, 167 n.14 (1985). 

After reviewing the record, the Court finds that the Eleventh Amendment bars all of 

Plaintiffs' claims against the THC. As a state agency, the THC is immune from suit under the 

Eleventh Amendment. Tex. Gov't Code Ann. § 442.002(a) ("The Texas Historical Commission 

is an agency of the state."); see Valdez v. Tex. Dept. of Fam. Protec. Servs., 2015 WL 4395404, 

at *6 (W.D. Tex. July 15, 2015) (finding a Texas state agency entitled to Eleventh Amendment 

immunity). Plaintiffs identify no state statute waiving the THC' s immunity for any of their 

claims, nor do they identify any federal statute abrogating its immunity. See docket nos. 1 and 

25. Instead, Plaintiffs incorporate their arguments made in response to the GLO and 

Commissioner Bush's Motion to Dismiss and assert that the THC is a necessary party under Rule 

19 and therefore must be joined. Docket no. 25 at ¶J 2-3. In their response to the GLO and 

Commissioner Bush, Plaintiffs assert that § 1983 abrogated state sovereign immunity for claims 

against a state official for violations of federal law where the Plaintiff seeks prospective relief 

Docket no. 23 at ¶ 6. Regardless of the merits of this argument, which will be addressed below, it 

does not apply to the THC. Plaintiffs are not suing a state official, but rather are asserting their 

claims against the agency itself There is no abrogation or waiver of sovereign immunity for § 

1983 claims against state agencies. See Aguilar v. Tex. Dep 't of Grim. Justice, 160 F.3d 1052, 
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1054 (5th Cir. 1998) ("The Eleventh Amendment bars claims against a state brought pursuant to 

42 U.S.C. § 1983.") 

Moreover, Plaintiffs' argument that the THC is a necessary party under Rule 19 fails to 

rebut a claim of sovereign immunity. Indeed, courts have declined to join states as Rule 19 

necessary parties because their sovereign immunity would destroy the Court's jurisdiction. See, 

e.g., Hood ex rel. Miss. v. City of Memphis, Tenn., 570 F.3d 625, 629-632 (5th Cir. 2009). 

Regardless of whether the THC is in fact a necessary party, the Eleventh Amendment bars this 

Court's jurisdiction over claims against the THC. Accordingly, the THC's Motion to Dismiss is 

GRANTED, and all of Plaintiffs' claims against the THC are DISMISSED WITHOUT 

PREJUDICE. 

2. City of San Antonio 

Defendant COSA also moves to dismiss for lack of subject matter jurisdiction pursuant to 

Rule 12(b)(l). Docket no. 20. Specifically, COSA argues that Plaintiffs do not have standing to 

pursue their claims against COSA. Id. at ¶J 6-8. The Constitution grants federal district courts 

power to adjudicate a "case or controversy," which requires that plaintiffs establish that they 

have standing to sue. Lujan v. Defs. Of Wildlife, 504 U.S. 555, 560-6 1 (1992). To establish 

standing, (1) the plaintiff must have suffered an actual or imminent injury; (2) the injury must be 

fairly traceable to the challenged actions of the defendant; and (3) it must be likely that the injury 

is redressable by a favorable decision. Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 

Inc., 528 U.S. 167, 180-81 (2000). In cases where plaintiffs seek prospective equitable relief, 

they must show that there is a "real and immediate threat of repeated injury." City of Los Angeles 

v. Lyons, 461 U.S. 95, 102 (1983). As noted above, the plaintiff bears the burden of establishing 

a federal court's subject matter jurisdiction, including whether there is standing in the case. See 
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Ramming, 281 F.3d at 161. However, "[alt the pleading stage, general factual allegations of 

injury resulting from the defendant's conduct may suffice." Lujan, 504 U.S. at 561. 

The Court finds that Plaintiffs do not have standing to sue COSA for any of their seven 

claims. As an initial matter, Plaintiffs impute the alleged violations to "all Defendants." Docket 

no. 20 at ¶ 8; see docket no. 1. For instance, Plaintiffs do not allege that COSA violated their 

First Amendment rights by prohibiting their use of the Alamo Chapel, but rather state that 

"Defendants" did so. Docket no. 1 at ¶J 5 8-65. However, standing requires that Plaintiffs allege 

that their injuries are fairly traceable to COSA and that a favorable judgment against COSA will 

redress those injuries. See Friends of the Earth, 528 U.S. at 180-81. Instead, Plaintiffs' complaint 

is silent as to which injuries are the responsibility of actions taken by COSA. 

Moreover, Plaintiffs' factual assertions fail to allege standing against COSA. In their 

response, Plaintiffs argue that COSA is a necessary party and must be joined. Docket no. 26. 

Though Plaintiffs do not directly address COSA's standing arguments, they state two potential 

theories for why they might have standing against COSA. Id. One, they assert that COSA owns 

part of the land and leases it to the GLO. Two, COSA sent a letter to the THC opposing the 

designation of a cemetery at the Alamo. However, it's unclear to the Court how either of these 

actions caused Plaintiffs' alleged injuries. To reiterate, Plaintiffs' alleged injuries are that they 

are not on the Archaeological Committee, that they were not involved in the drafting of the 

human remains protocols, and that they have been prohibited from freely exercising their religion 

at the Alamo Chapel. See docket no. 1. Plaintiffs do not allege that these injuries are fairly 

traceable to COSA's acting as a lessor of the property or to its support of the GLO's and ATI's 

position on the cemetery. 

7 
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More obviously, none of Plaintiffs' injuries are redressable by a favorable judgment 

against COSA. As COSA points out, it leases the land to the GLO, but it is the GLO that has the 

exclusive authority over the Alamo and the Alamo Plan. See Tex. Nat. Res. Code Ann. § 

31.451(a). COSA does not have any legal authority over either the Archaeological Committee or 

the contents of the human remains protocol. Docket no. 20 at ¶ 8. Because it lacks the authority 

over these issues, a declaratory judgment or injunctive relief against COSA simply fails to 

redress Plaintiffs' injuries. Id. at ¶J 17-18. Nor does COSA have any authority over the Alamo 

Chapel, or which groups may use it for religious services. Id. at ¶ 22. Under Fifth Circuit 

precedent, governmental actors must have the legal authority to redress the plaintiffs injuries in 

order to satisf' the redressability element. See Okpalobi v. Foster, 244 F.3d 405, 427 (5th Cir. 

2001). Given COSA's lack of authority over the Alamo or the Alamo Plan, the Court finds that 

none of Plaintiff's injuries are redressable by a favorable judgment against COSA. Accordingly, 

Plaintiffs do not have standing to sue COSA, and COSA's Motion to Dismiss should be 

GRANTED pursuant to Rule 12(b)(1). 

3. Alamo Trust, Inc. and CEO Douglass W. McDonald 

Defendants ATI and McDonald also filed a Motion to Dismiss Pursuant to Rules 

l2(b)(1), 12(b)(6), and 12(b)(7). Docket no. 21. In the alternative, ATI moved for a more definite 

statement pursuant to Rule 12(e). As noted above, the Court must first consider the jurisdictional 

attack pursuant to Rule 1 2(b)( 1). ATI and McDonald assert that Plaintiffs lack the standing to 

maintain this suit against them, as Plaintiffs have failed to show which of ATI's actions have 

caused Plaintiffs' injuries or how a favorable judgment would redress those injuries. Specifically, 

ATI and McDonald highlight how Plaintiffs' causes of action in the complaint attribute the 

alleged violations to "Defendants," and not to ATI or McDonald individually. While this 
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assertion is correct and should be addressed in an amended pleading, as described below, the 

Court finds distinct factual allegations in the complaint against ATI and McDonald. For instance, 

Plaintiffs provide factual allegations suggesting that ATI drafted the human remains protocols 

and formed the Archaeological Committee. Docket nos. 1 at ¶ 37 and 1-11. Considering the link 

between these facts and Plaintiffs' alleged injuries, it appears to the Court that a potentially 

favorable judgment for Plaintiffs against ATI could redress at least some of their injuries, 

namely, being left out of the Archaeological Committee and the human remains protocol. See Air 

Evac EMS, Inc. v. Texas, Dep 't of Ins., Div. of Workers' Comp., 851 F.3d 507, 514 (5th Cir. 

2017) ("Plaintiff must show a favorable decision will relieve a discrete injury to himself but not 

necessarily that a favorable decision will relieve his every injury."). ATI points to Texas Natural 

Resources Code § 31.451(a), the statute referenced above which vests the power over the Alamo 

"solely in the [GLO]." Docket no. 21 at p. 1. However, the statute also authorizes the GLO to 

"partner with a qualifring nonprofit organization. . . for the performance of any activity." Tex. 

Nat. Res. Code Ann. § 31.451(d). Thus, the statute does not foreclose that ATI could have 

authority over the human remains protocols or the Archaeological Committee. Accordingly, ATI 

and McDonald's Motion to Dismiss for lack of standing is DENIED, but WITHOUT 

PREJUDICE to rearguing following Plaintiffs' amended complaint. 

The Court next considers ATI and McDonald's Rule 12(b)(6) arguments. Rule 12(b)(6) 

states that a complaint may be dismissed for failing to "state a claim upon which relief can be 

granted." In conducting a 12(b)(6) analysis, the Court must determine if the complaint alleges 

"enough facts to state a claim to relief that is plausible on its face." Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544 (2007). Plausibility requires allegations for each material element 

"necessary to sustain recovery under some viable legal theory." Id. at 562. The complaint should 
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be dismissed if it fails to state enough facts to allow the Court to "draw the reasonable inference 

that the defendant is liable for the misconduct alleged." Ashcrofi v. Iqbal, 556 U.S. 662, 678 

(2009). The Court must assume that the factual allegations, but not the legal conclusions, in the 

complaint are true. Id. at 680-81. 

In outlining their causes of action, Plaintiffs fail to allege their claims against specific 

Defendants. See docket no. 1. Instead, Plaintiffs continually accuse "Defendants" of violating 

their due process rights, equal protection rights, and First Amendment rights. Id. However, 

"lumping defendants together is insufficient to state a claim against any of them." Brown v. ASC 

Mortgage/US. Bank Nat. Ass 'n ex rel. StructuredAsset mv. Loan Tr., 2015 WL 5559441, at *2 

(N.D. Tex. Sept. 18, 2015) (citing Chvba v. EMC Mortgage Corp., 450 F. App'x 404, 406 (5th 

Cir. 2011)); see also Jackson v. Ocwen Loan Servicing, LLC, 2018 WL 1001859, at *4 (N.D. 

Tex. Jan. 8, 2018) (dismissing claims because they make "almost no distinction" between 

different defendants' actions giving rise to claim). And, as outlined above, some of the 

"Defendants" included in Plaintiffs' allegations must be dismissed due to sovereign immunity or 

a lack of standing, making it even less clear the specific actions giving rise to each of the claims. 

Accordingly, the Court finds that Plaintiffs' claims should be dismissed for failure to state a 

claim upon which relief can be granted. This dismissal, however, is WITHOUT PREJUDICE 

except for the AIRFA claim as outlined below. Plaintiffs are entitled to amend their complaint 

specifically alleging the actions taken by ATI, McDonald, or any other remaining Defendant that 

give rise to the relevant cause of action. 

The Court now turns to the individual claims. First, the American Indian Religious 

Freedom Act (AIRFA), 42 U.S.C. § 1996, is a policy statement and does not create a cause of 

action. Lyng v. Northwest Indian Cemetery Protective Ass 'n, 485 U.S. 439, 455 (1988); White v. 

10 
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Davis, 2017 WL 3274871, at *3 (W.D. Tex. Aug. 1, 2017) ("AIRFA does not create a cause of 

action or any judicially enforceable rights."). Accordingly, Plaintiffs' AIRFA claim is 

DISMISSED WITH PREJUDICE. 

With respect to Plaintiffs' constitutional claims pursuant to § 1983, the Court agrees with 

ATI and McDonald that Plaintiffs have failed to allege that they are "persons" acting under color 

of state law as is required for a § 1983 action. See Hebrew v. Houston Media Source, 453 Fed. 

App'x 479, 481 (5th Cir. 2011) ("In general, private entities are not liable to suit under § 1983."). 

For example, ATI notes that McDonald is only mentioned once in the complaint as "assum{ingj 

control of the Alamo Plan." Docket no. 1 at ¶ 26. ATI argues that this failure to plead enough 

facts alleging that it and McDonald are "persons" acting under color of state law should result in 

Plaintiffs' constitutional claims being dismissed. Docket no. 21 (referring to Plaintiffs' first, 

second, and fourth claims). Plaintiffs' amended complaint should address this failing by 

plausibly alleging that ATI and McDonald were state actors.' 

Plaintiffs' First Amendment claim also fails to meet the pleading standard. Though the 

alleged prevention of Plaintiffs' religious ceremony at the Alamo Chapel could conceivably give 

rise to a First Amendment claim, Plaintiffs fail to allege enough specific facts to support the 

claim. For instance, Plaintiffs do not state which Defendant denied them use of the Alamo 

Chapel, the circumstances surrounding the potential altercation, or whether it was pursuant to an 

alleged policy. Rather, Plaintiffs merely allege that they were "denied permission to gather inside 

the Alamo Chapel for a prayer service," and then proceed to state legal conclusions insufficient 

'Given that Plaintiffs fail to allege that ATI and McDonald are state actors, the Court need not 
decide whether they are entitled to sovereign immunity. However, the Court notes that the 
Eleventh Amendment may exclude Plaintiffs' state law claims against a state actor from federal 
jurisdiction, as discussed below in analyzing Commissioner Bush's motion. Accordingly, the 
Court only provides additional analysis of Plaintiffs' federal claims. 

11 
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to state a claim. Docket no. 1 at ¶ 57; see Jqbal, 556 U.S. at 677-78. To illustrate, Plaintiffs state 

that "Defendants' Free Speech Restriction facially and as applied to Plaintiffs' Speech, offends 

the First Amendment by granting a public official unbridled discretion such that the official's 

decision. . . may rest on ambiguous and subjective reasons." Docket no. 1 at ¶ 62. However, 

Plaintiffs do not allege what the restriction is, what it says "facially," which official had 

unbridled discretion, nor how his or her decision rested on ambiguous or subjective reasons. 

Accordingly, the Court finds that Plaintiffs' First Amendment claims should be DISMISSED 

WITHOUT PREJUDICE. If amending their complaint, Plaintiffs must allege sufficient facts to 

state a claim under a cognizable First Amendment legal theory. 

With respect to Plaintiffs' equal protection claim, Plaintiffs allege that Defendants have 

violated the Fourteenth Amendment by designing a scheme to prevent Plaintiffs' involvement in 

the Archaeological Commiftee, the excavations, and the human remains protocol. Docket no. 1 at 

¶ 53-56. The Equal Protection Clause of the Fourteenth Amendment prohibits a state from 

denying "to any person within its jurisdiction the equal protection of the laws." To state a claim 

under the Equal Protection Clause, Plaintiffs must allege that they were treated differently than 

similarly situated individuals, and that the different treatment stemmed from a discriminatory 

intent. Fennel! v. Marion Independent School Dist., 804 F.3d 398, 412 (5th Cir. 2015) (citing 

Priester v. Lowndes Cty., 354 F.3d 414, 424 (5th Cir. 2004)). Discriminatory intent is established 

by showing that the decisionmaker targeted Plaintiffs at least partially based on their national 

origin. Id. 

The Court finds that Plaintiffs fail to allege enough facts to state an equal protection 

claim. For instance, Plaintiffs do not identify the similarly situated individuals that are being 

treated more favorably than them. Nor do they allege that their exclusion from the human 

12 
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remains protocols or excavations is based on discrimination against their race or national origin. 

Plaintiffs allege in their equal protection claim that Defendants are denying that a cemetery exists 

at the Alamo, however it is unclear why or how this is discriminating against Plaintiffs, 

particularly considering that Plaintiffs are not the only descendants of those potentially buried at 

the Alamo. See docket no. 1 at ¶ 3. Moreover, Plaintiffs do not plead which level of scrutiny 

should apply to this alleged discrimination, though ATI, McDonald, and the other Defendants 

assert in their motions that it should be rational basis. See, e.g., docket no. 21 at p. 10; Brackeen 

v. Bernhardt, 937 F.3d 406, 426 (5th Cir. 2019). In their responses, Plaintiffs do not dispute the 

applicability of rational basis review to this alleged discrimination, and thus the burden is on the 

Plaintiffs to show that there is no rational basis for the discrimination. Authentic Beverages Co., 

Inc. v. Texas Alcoholic Beverage Comm 'n, 2010 WL 11444158, at *5 (W.D. Tex. Dec. 22, 2010) 

(citing F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 307, 314 (1993)). Accordingly, Plaintiffs' 

equal protection claim is DISMISSED WITHOUT PREJUDICE to repleading the elements of 

such a claim. The Court notes again that with respect to ATI and McDonald, Plaintiffs must 

allege that they are state actors and not protected by sovereign immunity. 

Moreover, Plaintiffs fail to adequately allege a due process violation under the 

Fourteenth Amendment. To assert a due process claim in a § 1983 action, Plaintiffs must identify 

a "life, liberty, or property interest protected by the Fourteenth Amendment and then identify a 

state action that resulted in a deprivation of that interest." Blackburn v. City of Marshall, 42 F.3d 

925, 935 (5th Cir. 1995). Though Plaintiffs do not clearly identify a protected interest, they 

appear to claim that their prior involvement in past excavation projects gives them a protected 

interest in these projects going forward. Docket no. 1. at ¶ 68. However, "a constitutional 

entitlement cannot be createdas if by estoppelmerely because a wholly and expressly 

13 
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discretionary state privilege has been granted in the past." Machete Productions, L. L. C. v. Page, 

809 F.3d 281, 290 (5th Cir. 2015) (quoting Conn. Bd. of Pardons v. Dumschat, 452 U.S. 458, 

465 (1981)). Accordingly, prior involvement in excavation projects does not give Plaintiffs a 

protected interest in being involved in the Alamo Plan's excavation process. Plaintiffs further 

assert that Defendants' discretionary decision to exclude them from the human remains protocols 

is "void for vagueness" and thus a violation of due process. Docket no. 1 at ¶ 69. However, this 

assertion is not supported by law, nor is it adequately pled. As ATI points out, there is no 

mention of what regulation is void for vagueness. Docket no. 21 at p. 17. Therefore, Plaintiffs 

fail to state a due process claim upon which relief can be granted. This dismissal is WITHOUT 

PREJUDICE to Plaintiffs pleading a specific set of facts creating a reasonable inference that they 

have a protected interest that is being deprived without due process of law. 

The Court therefore GRANTS ATI and McDonald's Motion to Dismiss pursuant to Rule 

l2(b)(6). Accordingly, the Court DENIES AS MOOT their Rule l2(b)(7) and their Rule 12(e) 

Motions. 

4. General Land Office and Commissioner George P. Bush 

Defendants GLO and Commissioner Bush move to dismiss this case for lack of subject 

matter jurisdiction pursuant to Rule 12(b)(1), failure to state a claim under Rule 12(b)(6), and for 

failure to join an indispensable party pursuant to Rule 12(b)(7). Alternatively, GLO and 

Commissioner Bush move for a more definite statement pursuant to Rule 12(e). Docket no. 22. 

As noted above in evaluating the THC's motion, the Eleventh Amendment provides states and 

state agencies immunity from suit in federal court. Indeed, other courts have recognized that suits 

against the GLO are barred by sovereign immunity. See John G. and Marie Ste/la Kenedy Mem '1 

Found. v. Mauro, 21 F.3d 667, 670-73 (5th Cir. 1994); see also Hudnall v. Panola County, 2007 

14 

Case 5:19-cv-01084-OLG   Document 43   Filed 12/23/19   Page 14 of 17



WL 81928, at *5 (D. Nev. Jan. 5, 2007) (holding that the Texas GLO is entitled to sovereign 

immunity protection). Plaintiffs do not allege that Congress abrogated or that Texas waived the 

GLO's immunity for the purposes of this suit. Accordingly, the GLO has sovereign immunity 

under the Eleventh Amendment, which deprives this Court ofjurisdiction over claims against it. 

See Moore v. Louisiana Bd. of Elementary and Secondary Educ., 743 F.3d 959, 963 (5th Cir. 

2014). Plaintiffs' claims against the GLO are therefore DISMISSED WITHOUT PREJUDICE. 

With respect to Commissioner Bush, Plaintiffs' response to the motion indicates that they 

are bringing this suit under the exparte Young exception to the Eleventh Amendment. Docket 

no. 23 at p. 6. The exparte Young exception to the Eleventh Amendment permits suits against 

state officials acting in their official capacity, seeking prospective declaratory or injunctive relief 

from ongoing violations of federal law. Exparte Young, 209 U.S. 123 (1908). In determining 

whether exparte Young applies, courts conduct a "straightforward inquiry into whether [the] 

complaint alleges an ongoing violation of federal law and seeks relief properly characterized as 

prospective." Verizon Maryland, Inc. v. Pub. Serv. Comm 'n of Maryland, 535 U.S. 635, 645 

(2002) (quoting Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261, 296 (1997)). Notably, this 

inquiry does not require an analysis of the claim's merits. Id. at 646. 

Although the Court has held above that Plaintiffs fail to properly allege federal law 

violations under the Fourteenth or First Amendments, the Court notes that such claims against 

Commissioner Bush may fall within the exparte Young exception. However, exparte Young's 

exception only applies to claims seeking prospective relief from ongoingfederal law violations, 

not state law. McKinley v. Abbott, 643 F.3d 403, 405-06 (5th Cir. 2011). Accordingly, 

Commissioner Bush also has sovereign immunity under the Eleventh Amendment against 

15 
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Plaintiffs' state law claims for violations of the Texas Freedom of Religion Act and the Texas 

Natural Resources Code. 

The Court therefore GRANTS the GLO and Commissioner Bush's motion to dismiss for 

lack of subject matter jurisdiction. This dismissal is without prejudice to Plaintiffs repleading in 

accordance with this Order. The Court need not reach the GLO and Commissioner Bush's 

arguments under Rule 12(b)(6), though it notes that the same analysis provided in response to 

ATI and McDonald's motion applies. Given that this Order dismisses Plaintiffs' claims against 

the remaining Defendants, the Court DENIES AS MOOT the GLO and Commissioner Bush's 

Motion to Dismiss pursuant to Rule 1 2(b)(7) and for a more definite statement pursuant to Rule 

12(e). 

CONCLUSION 

IT IS THEREFORE ORDERED that Defendant Texas Historical Commission's 

Motion to Dismiss (docket no. 16) is GRANTED for lack of subject matter jurisdiction pursuant 

to Federal Rule of Civil Procedure 1 2(b)(1). Plaintiffs' claims against the Texas Historical 

Commission are hereby DISMISSED WITHOUT PREJUDICE. The Texas Historical 

Commission's Alternative Motion for a More Definite Statement Pursuant to Rule 12(e) is 

DENIED AS MOOT. 

IT IS FURTHER ORDERED that Defendant City of San Antonio's Motion to Dismiss 

(docket no. 20) is GRANTED for lack of subject matter jurisdiction pursuant to Federal Rule of 

Civil Procedure 12(b)(1). Plaintiffs' claims against the City of San Antonio are DISMISSED 

WITHOUT PREJUDICE. The City of San Antonio's Alternative Motion for a More Definite 

Statement Pursuant to Rule 12(e) is DENIED AS MOOT. 
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IT IS FURTHER ORDERED that Defendant Alamo Trust, Inc. and Douglass W. 

McDonald's Motion to Dismiss is GRANTED on the grounds that Plaintiffs have failed to state 

claims upon which relief can be granted. Plaintiffs' American Indian Religious Freedom Act 

claim is DISMISSED WITH PREJUDICE, but the remaining claims are DISMISSED 

WITHOUT PREJUDICE to repleading in accordance with this Order. Defendants Alamo 

Trust, Inc. and Douglass W. McDonald's Motion to Dismiss is DENIED IN PART for lack of 

subject matter jurisdiction, but WITHOUT PREJUDICE tO reasserting after Plaintiffs' 

amended complaint. Alamo Trust, Inc. and McDonald's Motion to Dismiss Pursuant to Rule 

1 2(b)(7) and their Alternative Motion for a More Definite Statement Pursuant to Rule 12(e) are 

DENIED AS MOOT. 

IT IS FURTHER ORDERED that Defendants General Land Office and Commissioner 

George P. Bush's Motion to Dismiss is GRANTED IN PART and DENIED IN PART. The 

Motion is GRANTED on the grounds that this Court lacks subject matter jurisdiction pursuant to 

Rule 12(b)(1). Plaintiffs' claims against the General Land Office and Commissioner Bush are 

DISMISSED WITHOUT PREJUDICE. The General Land Office and Commissioner Bush's 

Alternative Motion for a More Definite Statement Pursuant to Rule 12(e) and Motion to Dismiss 

Pursuant to Rules 12(b)(6) and 12(b)(7) are DENIED AS MOOT. 

IT IS FURTHER ORDERED that Plaintiffs refile their amended pleading within thirty 

(30) days of this Order. Plaintiffs' amended pleading should allege facts related to standing, 

sovereign immunity, a the elements of each legal claim a utlined in this Order. 

SIGNED this Iay of December, 2019. 

ORLANDO L. GARCIA 
Chief United States District Judge 
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