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THE PUEBLO OF JEMEZ’S PROPOSED CONCLUSIONS OF LAW 

I. JURISDICTION AND VENUE ARE UNDISPUTED. 

 

1. This Court has jurisdiction over this case pursuant to 28 U.S.C. § 1331, 28 U.S.C. 

§ 1362, 28 U.S.C. § 1346(f), and 28 U.S.C. § 2409a.   

Authority:  28 U.S.C. §§ 1331, 1362, 1346(f), 2409a; see also California v. 

Arizona, 440 U.S. 59 (1979) (language in 28 U.S.C.A. §1346(f) providing federal district 

courts with exclusive jurisdiction over proceedings brought under Quiet Title Act is 

intended to confine jurisdiction to federal courts). 

2. Plaintiff Jemez Pueblo has a federal common-law right to sue to enforce its 

aboriginal Indian title.   

Authority:  Oneida Cty., N.Y. v. Oneida Indian Nation of New York State, 470 

U.S. 226, 235 (1985); Mem. Op. and Order, ECF No. 317 at 78.  

3. Defendant United States has consented to be sued in civil actions to adjudicate 

disputes regarding title to real property in which the United States claims an interest provided 

suit is filed within the 12-year statute of limitations imposed by the statute.   

Authority:  28 U.S.C. § 2409a(a). 

4. This lawsuit was filed on July 20, 2012, within the statute of limitations period 

prescribed by 28 U.S.C. § 2409a(a).   

 Authority:  28 U.S.C. § 2409a(a).  “It is undisputed, and the government 

concedes, that the Pueblo of Jemez filed this quiet title action within twelve years of 

when, according to the Pueblo, the claim accrued.”  Pueblo of Jemez v. United States, 790 

F.3d 1143, 1151 (10th Cir. 2015).  
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5. This Court is the proper venue under 28 U.S.C. § 1391 and 28 U.S.C. § 1402, as it 

is the judicial district in which the property that is the subject of this quiet title action is located. 

 Authority:  28 U.S.C. §§ 1391, 1402. 

II. THE PUEBLO OF JEMEZ’S ABORIGINAL INDIAN TITLE PRE-EXISTED 

AND SURVIVED DISCOVERY AND SUBSEQUENT TRANSFERS OF 

SOVEREIGNTY. 

 

II(A) The Pueblo of Jemez’s Aboriginal Indian Title Pre-Existed Discovery and Is 

as Sacred as Fee Simple Title. 

 

6. The Pueblo of Jemez’s claim to aboriginal Indian title to the Claim Area exists by 

virtue of its possession and exercise of sovereignty that preexisted the formation of the United 

States.  

Authority:  The Native American Indian ownership interest in land has become 

known as “aboriginal Indian title” or simply “Indian title.”  United States v. Santa Fe 

Pac. R.R. Co., 314 U.S. 339 (1945).  “Aboriginal Indian title preexists the formation of 

the United States.”  Mem. Op. and Order, ECF No. 317 at 74.  “Original Indian Title, also 

known as aboriginal title, refers to land claimed by a tribe by virtue of its possession and 

exercise of sovereignty rather than by virtue of letters of patent or any formal 

conveyance.”  COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 15.04[2], at 

999 (Nell Jessup Newton ed., 2012).  “[D]ecisions concerning Indian law and aboriginal 

title cannot be understood without recognizing that the ‘dealings between the Federal 

Government and the Indian Tribes have regularly been handled as part of our 

international relations.’”  Pueblo of Jemez v. United States, 790 F.3d 1143, 1152 (10th 

Cir. 2015).   
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“The main concepts of aboriginal title can be traced back to ‘Spanish origins, and 

particularly to doctrines developed by Francisco de Victoria, the real founder of modern 

international law.’”  Id. (quoting Felix S. Cohen, Original Indian Title, 32 Minn. L. Rev. 

28, 44 (1947)).  “The doctrine of Victoria essentially proposed that discovery of new 

lands gave ‘title to lands not already possessed,’ but because the ‘Indians were true 

owners, both from the public and the private standpoint, the discovery of them by the 

Spanish had no more effect on their property than the discovery of the Spaniards by the 

Indians had on Spanish property.  Id. at 1152-53 (10th Cir. 2015) (quoting Cohen at 45).  

Pope Paul III provided support for the doctrine of Victoria in 1537 when he said that 

“Indians are truly men” and that “Indians and all other people who may later be 

discovered by Christians, are by no means to be deprived of their liberty or the possession 

of their property.”  Id. 

The Recopilacion de Leyes de los Reinos de las Indias [Spanish Laws Concerning 

Discoveries, Pacification and Settlements Among the Indians] Book IV, Title 12, Law 17 

provides: 

Law 17: Lands that have been held by the Indians or that have false title 

shall not be admitted to composicion, and the Fiscales and Protectors shall 

carry out justice. Don Felipe IIII in Zaragoza on June 30, 1646. 

In order to better favor and protect the Indians and so that they may not be 

wronged We command that there shall be no composiciones [colonial 

Spanish - lump sum payments to the Crown for clear titles of land 

ownership] of lands that the Spaniards may have acquired from the Indians 

contrary to Our Royal Decrees and Ordinances, or that they possess under 

a faulty title, because in these cases it is Our will that the Fiscales 

Protectores, or the Fiscales of the Audiencias in case there are no Fiscales 

Protectores, shall carry out justice and the law which is applicable from 

Decrees and Ordinances in order to request nullification of such contracts. 

And We charge the Viceroys, Presidents and Audiencias that the shall give 

them all assistance in their complete accomplishment. 
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American West Center. Spanish laws concerning discoveries, pacifications, and 

settlements among the Indians. Salt Lake City: University of Utah, 1980. (Occasional 

Papers no. 17, S. Lyman Tyler ed.)  

Justice Marshall first articulated the basis for the doctrine of aboriginal Indian title 

in Johnson v. M’Intosh, 21 U.S. 543 (1823).  See Pueblo of Jemez, 790 F.3d at 1154; 

Mem. Op. and Order, ECF No. 317 at 75-76.  In Johnson v. M’Intosh, the Supreme Court 

adopted a rule of international law known as the discovery doctrine under which 

European nations claimed the right to acquire land from Indians exclusive of other 

European nations and their own subjects.  COHEN’S HANDBOOK § 15.04[2] at 1000.  

The Court held that tribal conveyances to private parties did not convey fee simple title, 

because the sovereign holds the underlying fee and only the sovereign can convey it.  

Johnson v. M’Intosh, 21 U.S. at 574.  As stated in Johnson v. M’Intosh: 

“[T]he rights of the original inhabitants were, in no instance, entirely 

disregarded; but were necessarily, to a considerable extent, impaired. 

[Indians] were admitted to be the rightful occupants of the soil, with a legal 

as well as just claim to retain possession of it, and to use it according to their 

own discretion; but their rights to complete sovereignty, as independent 

nations, were necessarily diminished, and their power to dispose of the soil 

at their own will, to whomsoever they pleased, was denied by the original 

fundamental principle, that discovery gave exclusive title to those who 

made it.”  

 

Pueblo of Jemez, 790 F.3d at 1154 (quoting Johnson v. M’Intosh, 21 U.S. at 574). 

As articulated by the Tenth Circuit: 

Thus, although ‘the different nations of Europe respected the right of the 

natives, as occupants, they asserted the ultimate dominion to be in 

themselves; and claimed and exercised, as a consequence of this ultimate 

dominion, a power to grant the soil, while yet in possession of the natives.’  

In other words, although the Indians had rights to the lands, fee title to the 

land resided in the sovereign. Most significantly for our purposes, however, 

is the Court's holding that “[t]hese grants [by the sovereign] have been 
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understood by all, to convey a title to the grantees, subject only to the Indian 

right of occupancy. 

 

Pueblo of Jemez, 790 F.3d at 1154 (internal citations omitted).  Tribes have a “legal as 

well as just claim to retain possession,” of the land that they have historically occupied 

within the United States.  Johnson v. M’Intosh, 21 U.S. at 574.  Justice Marshall 

described the tribal interest in land variously as a “title of occupancy”, “right of 

occupancy”, and “right of possession.”  COHEN’S HANDBOOK § 15.04[2] at 1000.   

Justice Marshall also addressed this tribal interest in land in Worcester v. 

Georgia: 

This principle, acknowledged by all Europeans, because it was the interest 

of all to acknowledge it, gave to the nation making the discovery, as its 

inevitable consequence, the sole right of acquiring the soil and making 

settlements out of it. It was an exclusive principle which shut out the right 

of competition among those who had agreed to it; not one which could annul 

the previous rights of those who had not agreed to it. It regulated the right 

given by discovery among the European discoverers; but could not affect 

the rights of those already in possession, either as aboriginal occupants, or 

as occupants by virtue of a discovery made before the memory of man.  

 

Worcester v. Georgia, 31 U.S. 515, 544 (1832).  Further, “Worcester thus clarified the 

proposition suggested in Johnson v. M’Intosh that a grant to third parties by the sovereign 

of land in possession of the Indians and which they presently occupied did not extinguish 

their aboriginal title.”  Pueblo of Jemez, 790 F.3d at 1154; Mem. Op. and Order, ECF No. 

317 at 77.   

The discovery doctrine invalidated aboriginal Indian title alienation without the 

European sovereign’s consent or the United States’ consent, or that of the original 

thirteen states, as successor-in-interest.  Mem. Op. and Order, ECF No. 317 at 76.  The 

“Indians are acknowledged to have an unquestionable, and heretofore unquestioned, right 

to the land they occupy” unless extinguished by the United States.  Cherokee Nation v. 
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Georgia, 30 U.S. 1, 32 (1831); see also Beecher v. Wetherby, 95 U.S.  517, 526 (1877) 

(“The fee was in the United States . . . . The grantee . . . would take only the naked fee, 

and could not disturb the occupancy of the Indians: that occupancy could only be 

interfered with or determined by the United States.”); Fletcher v. Peck, 10 U.S. 87, 142-

43 (1810) (established that the thirteen original states had succeeded England’s fee 

interest in aboriginal Indian title); Clark v. Smith, 13 Pet. 195, 201 (1839) (holding lands 

in which Indians have a right of occupancy are the subject of grant, and the grantee will 

hold them incumbered by this right of occupancy until it is legally extinguished); 

Lattimer v. Poteet, 38 U.S. 1 (1840) (holding the Indian title to lands within the 

boundaries of North Carolina, under the treaties with the Cherokee Indians, being a right 

of occupancy only, the state of North Carolina had the power to grant the fee in those 

lands subject to this right); Chouteau v. Molony, 57 U.S. 203 (1853) (interpreting Spanish 

fee grant as confirming easement granted previously to Tribe); Holden v. Joy, 84 U.S. 

211, 244 (1872) (stating that aboriginal Indian title is “absolute, subject only to the 

[federal] pre-emption right of purchase.”); Buttz v. N. Pac. R.R., 119 U.S. 55 (1886) 

(conveyance of fee from government subject to unextinguished Indian right of 

occupancy); Cty. of Oneida v. Oneida Indian Nation, 470 U.S.  226, 235 (1985) ("This 

principle has been reaffirmed consistently.”). 

 “[S]imultaneous use and occupancy of the land pursuant to fee title and aboriginal 

title [can] occur since the nature of aboriginal occupancy [can differ] significantly from the 

occupancy of the settlers.” Pueblo of Jemez, 790 F.3d at 1165; cf. Turtle Mountain Band 

of Chippewa Indians v. United States, 203 Ct. Cl. 426, 437-438 (1974) (holding “both 

sovereign and Indian title can be held in the same lands at the same time” and “[i]t follows 
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that either sovereign or Indian title can be created, transferred, or destroyed independently 

of the other).  Federal land grants pass fee title to the grantee subject to aboriginal Indian 

title.  Pueblo of Jemez, 790 F.3d at 1165.  

7. The Pueblo of Jemez’s claim to aboriginal Indian title ownership interest in the 

Claim Area is as important as any non-Indian fee simple ownership claim to property.  

Authority:  “[I]t is … a settled principle, that their right of occupancy is 

considered as sacred as the fee simple of the whites.”  Mitchel v. United States, 34 U.S. 

711, 746 (1835); see also United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 345 

(1941) (“Indian ‘right of occupancy is considered as sacred as the fee simple of the 

whites’”) (quoting Mitchel v. United States, 34 U.S. 711, 746 (1835); Oneida Indian 

Nation of N. Y. State v. Oneida Cty., N,Y., 414 U.S. 661, 668-669 (1974)). 

8. The aboriginal Indian title of the Pueblo of Jemez to the Claim Area is preserved 

unless Congress’s intent to the contrary is clear and unambiguous.   

Authority:  Tribal property rights and sovereignty are preserved unless Congress’s 

intent to the contrary is clear and unambiguous.  COHEN’S HANDBOOK OF 

FEDERAL INDIAN LAW § 2.02, at 114 (Nell Jessup Newton ed., 2012). 

II(B) The Pueblo of Jemez’s Aboriginal Indian Title Is Not Based on Treaty or 

Grant. 

 

9. The Pueblo of Jemez possesses aboriginal Indian title based on its rights acquired 

as the original inhabitants of the Claim Area. 

Authority:  “Aboriginal title denotes an interest that an Indian tribe possesses in 

land based solely on rights acquired by the Indians as original inhabitants of the land and 

not upon a statute, treaty, or grant by the sovereign.”  Uintah Ute Indians of Utah v. 

United States, 28 Fed. Cl. 768, 784 (Fed. Cl. 1993) (citing Johnson v. M’Intosh, 21 U.S. 
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543, 574 (1823)); see United States on behalf of Pueblos of Jemez v. Abousleman, No. 

CV 83-1041 MV/WPL, 2016 WL 9776586, at *1 (D.N.M. Oct. 4, 2016), report and 

recommendation adopted, No. 83CV01041 MV/WPL, 2017 WL 4364145 (D.N.M. Sept. 

30, 2017) (citing same). 

10. Discovery of the Claim Area by Spain, Mexico, and the United States had no 

effect on the aboriginal Indian title held by the Pueblo of Jemez. 

Authority:  The doctrine of discovery: 

[G]ave to the nation making the discovery, as its inevitable consequence, 

the sole right of acquiring the soil and making settlements out of it. It was 

an exclusive principle which shut out the right of competition among those 

who had agreed to it; not one which could annul the previous rights of those 

who had not agreed to it. It regulated the right given by discovery among 

the European discoverers; but could not affect the rights of those already in 

possession, either as aboriginal occupants, or as occupants by virtue of a 

discovery made before the memory of man.  

 

Worcester v. Georgia, 31 U.S. 515, 544 (1832); Pueblo of Jemez v. United States, 790 

F.3d 1143, 1154-55 (10th Cir. 2015) (citing same and noting “the Court made [it] clear 

that the idea of sovereign discovery and all that it entailed was not inconsistent with 

aboriginal title”).  

11. The Pueblo of Jemez possesses aboriginal Indian title based on rights it acquired 

as the original inhabitants of the Claim Area, and not based on a statute, treaty, or other grant of 

another sovereign. 

Authority:  “Indian title based on aboriginal possession does not depend on 

sovereign recognition or affirmative acceptance for its survival.”  Lipan Apache Tribe v. 

United States, 180 Ct. Cl. 487, 492 (1967).  “Aboriginal title denotes an interest that an 

Indian tribe possesses in land based solely on rights acquired by the Indians as original 

inhabitants of the land and not upon a statute, treaty, or grant by the sovereign.”  Uintah 
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Ute Indians of Utah v. United States, 28 Fed. Cl. 768, 784 (Fed. Cl. 1993) (citing 

Johnson v. M’Intosh, 21 U.S. 543, 574 (1823)); see United States on behalf of Pueblos of 

Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 2016 WL 9776586, at *1 (D.N.M. 

Oct. 4, 2016), report and recommendation adopted, No. 83CV01041 MV/WPL, 2017 WL 

4364145 (D.N.M. Sept. 30, 2017) (citing same); Pueblo of Jemez v. United States, 790 

F.3d 1143, 1152 (10th Cir. 2015) (“[D]ecisions concerning Indian law and aboriginal title 

cannot be understood without recognizing that the ‘dealings between the Federal 

Government and the Indian Tribes have regularly been handled as part of our 

international relations.’”) (citing Felix S. Cohen, Original Indian Title, 32 Minn. L. Rev. 

28, 43 (1947)). 

12. The Pueblo of Jemez’s aboriginal Indian title to the Claim Area did not require an 

affirmative act of any sovereign for its continued viability.   

Authority:  “Nor is it true, . . . that a tribal claim to any particular lands must be 

based upon a treaty, statute, or other formal government action.”  United States v. Santa 

Fe Pac. R.R. Co., 314 U.S. 339, 347 (1941); Pueblo of Jemez v. United States, 790 F.3d 

1143, 1158 at n.11 (10th Cir. 2015) (“a tribe’s aboriginal title does not require an 

affirmative act of the sovereign for its continued viability”).  

13. Once established, the Pueblo of Jemez’s aboriginal Indian title to the Claim Area 

endures unless extinguished by the sovereign exercising political control over the Claim Area, or 

abandoned by the Pueblo of Jemez. 

Authority:  “[T]he Indians are acknowledged to have unquestionable, and, 

heretofore, an unquestioned right to the lands they occupy, until that right shall be 

extinguished by voluntary cession to our government . . . .”  Cherokee Nation v. Georgia, 
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30 U.S. 1, 13 (1831).  “Indian title based on aboriginal possession does not depend on 

sovereign recognition or affirmative acceptance for its survival[,] . . . [o]nce established 

in fact, it endures until extinguished or abandoned.”  Lipan Apache Tribe v. United 

States, 180 Ct. Cl. 487, 492 (1967); Mem. Op. and Order, ECF No. 317 at 77.  

II(C) The Pueblo of Jemez’s Aboriginal Indian Title Pre-Existed and Survived 

Spanish Rule. 

 

14. The Pueblo of Jemez’s aboriginal Indian title to the Claim Area existed prior to 

the entry of Spain into what is now New Mexico. 

Authority:  See United States on behalf of Pueblos of Jemez v. Abousleman, No. 

CV 83-1041 MV/WPL, 2016 WL 9776586, at *5 (D.N.M. Oct. 4, 2016) (“I find that the 

Pueblos of Jemez, Santa Ana, and Zia actually and exclusively used water continuously 

for a long time before the Spanish occupation of New Mexico and conclude that the 

Pueblos possessed aboriginal water rights in connection with their grant or trust lands 

prior to the arrival of the Spanish.”), report and recommendation adopted, No. 

83CV01041 MV/WPL, 2017 WL 4364145 (D.N.M. Sept. 30, 2017) (citing same). 1 

15. The Pueblo of Jemez’s aboriginal Indian title to the Claim Area did not require an 

affirmative act of Spain for its continued viability.   

                                                           
1 As a matter of law, in this present action, both the Defendant United States and the Plaintiff 

Jemez Pueblo are bound by the positions they took, and the ultimate rulings reached in, United 

States on behalf of Pueblos of Jemez v. Abousleman.  See United States v. Villagrana-Flores, 467 

F.3d 1269, 1278 (10th Cir. 2006) (“where a party assumes a certain position in a legal 

proceeding, and succeeds in maintaining that position, he may not thereafter, simply because his 

interests have changed, assume a contrary position, especially if it be to the prejudice of the party 

who has acquiesced in the position formerly taken by him”) (citing Davis v. Wakelee, 156 U.S. 

680, 689 (1895)). 
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Authority:  “Nor is it true, . . . that a tribal claim to any particular lands must be 

based upon a treaty, statute, or other formal government action.”  United States v. Santa 

Fe Pac. R.R. Co., 314 U.S. 339, 347 (1941); Pueblo of Jemez v. United States, 790 F.3d 

1143, 1158 at n.11 (10th Cir. 2015) (“a tribe’s aboriginal title does not require an 

affirmative act of the sovereign for its continued viability”); United States on behalf of 

Pueblos of Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 2016 WL 9776586, at *1 

(D.N.M. Oct. 4, 2016), report and recommendation adopted, No. 83CV01041 MV/WPL, 

2017 WL 4364145 (D.N.M. Sept. 30, 2017) (citing same). 

16. Any land grant issued by Spain affecting the Claim Area was subject to the 

Pueblo of Jemez’s right of occupancy. 

Authority:  Mem. Op. and Order, ECF No. 317 at 77. Although European 

sovereigns exercised the power to grant land, such grants were subject only to Indian 

right of occupancy.  Johnson v. M’Intosh, 21 U.S. 543, 574 (1823) (“While the different 

nations of Europe respected the right of the natives, as occupants, they asserted the 

ultimate dominion to be in themselves; and claimed and exercised, as a consequence of 

this ultimate dominion, a power to grant the soil, while yet in possession of the natives. 

These grants have been understood by all, to convey a title to the grantees, subject only 

to the Indian right of occupancy.”) (emphasis added); Pueblo of Jemez v. United States, 

790 F.3d 1143, 1152-1161 (10th Cir. 2015) (summarizing cases discussing same); see 

also Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water Dist., No. EDCV 

13-883-JGB, 2015 WL 13309103, at *8 n.10 (C.D. Cal. Mar. 24, 2015), aff'd, 849 F.3d 

1262 (9th Cir. 2017) (holding that in the absence of any argument that “the Spanish or 
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Mexican law of aboriginal title differs from our own, [the Court] will assume that it does 

not”) (citing United States ex rel. Chunie v. Ringrose, 788 F.2d 638, 642 (9th Cir. 1986)). 

17. The Spanish Crown recognized the Pueblo of Jemez’s ownership of its land when 

it incorporated the Pueblos into the Spanish regime in what is now New Mexico. 

Authority:  “The Spanish crown recognized the Pueblos’ ownership of 

their land when it incorporated the Pueblos into the Spanish Empire.”  United 

States on behalf of Pueblos of Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 

2016 WL 9776586, at *3 (D.N.M. Oct. 4, 2016), report and recommendation 

adopted, No. 83CV01041 MV/WPL, 2017 WL 4364145 (D.N.M. Sept. 30, 2017). 

18. The Spanish recognized the Pueblo of Jemez’s aboriginal Indian title rights, and 

permitted them to continue such use and occupancy of lands as they had been accustomed to 

prior to the existence of the Spanish regime in what is now New Mexico.    

Authority:  “The Spanish and Mexican governments recognized the Pueblos’ land 

titles.”  New Mexico v. Aamodt, 537 F.2d 1102, 1108 (10th Cir. 1976).  The United States 

Claims Court has found that as to Zuni Pueblo:  “the Mexicans, as the Spanish before 

them, recognized the Zunis’ right to, and permitted the Zunis to, continue such use and 

occupancy of lands as they had been accustomed to prior to the assumption of Mexican, 

or Spanish, jurisdiction (i.e., to the lands the Zuni had used since time immemorial).”  

Zuni Tribe of New Mexico v. United States, 12 Cl. Ct. 641, 653 at n.14 (1987).   

19. As to the Pueblo of Jemez’s aboriginal Indian title, the Spanish doctrine of 

Regalía, or supreme power over natural resources belonging to the crown, did not apply. 

Authority:  In Abousleman, the United States District Court for the District of 

New Mexico summarized Regalía as the “supreme power over the administration, 
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licensing, and adjudication of certain spheres of activity and kinds of resources.”  United 

States on behalf of Pueblos of Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 2016 

WL 9776586, at *3 (D.N.M. Oct. 4, 2016), report and recommendation adopted, No. 

83CV01041 MV/WPL, 2017 WL 4364145 (D.N.M. Sept. 30, 2017).  This Court has 

previously held that Regalía did not apply to Indian lands unless “some major project 

were being planned and some kind of right-of-way had to be exercised through eminent 

domain.”  Id. (citation omitted). 

II(D) The Pueblo of Jemez’s Aboriginal Indian Title Pre-Existed and Survived 

Mexican Rule. 

 

20. In 1821, the Mexican revolutionary government adopted the Plan of Iguala that 

declared that “[a]ll inhabitants of New Spain, without any distinction between Europeans, 

Africans, or Indians, are citizens of this Monarchy ... and that the person and property of every 

citizen will be respected and protected by the government.”   

Authority:  Pueblo of Jemez v. United States, 790 F.3d 1143, 1153 (10th Cir. 

2015).  The Tenth Circuit Court of Appeals referred to the Plan of Iguala as a 

“revolutionary proclamation”.  Id. at 1153; see United States on behalf of Pueblos of 

Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 2016 WL 9776586, at *4 (D.N.M. 

Oct. 4, 2016), report and recommendation adopted, No. 83CV01041 MV/WPL, 2017 WL 

4364145 (D.N.M. Sept. 30, 2017).  

21. Mexico took sovereignty of the Claim Area from Spain by virtue of the Treaty of 

Cordova, ratified on August 21, 1821.   

Authority:  “The Treaty of Cordova between Spain and Mexico, ratified on 

August 24, 1821, . . . established Mexican Independence.”  Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1153 (10th Cir. 2015). 
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22. The Treaty of Cordova adopted the principles set forth in the Plan of Iguala and, 

thus, respected and protected the property held by the Pueblo of Jemez.  

Authority:  “The Treaty of Cordova between Spain and Mexico, ratified on 

August 24, 1821, adopted the principles set forth in the Plan of Iguala and established 

Mexican Independence.”  Pueblo of Jemez v. United States, 790 F.3d 1143, 1153 (10th 

Cir. 2015); see United States v. Ritchie, 58 U.S. 525, 538 (1854).  

23. Any grant issued by Mexico affecting the Claim Area was subject to the Pueblo of 

Jemez’s right of occupancy. 

Authority:   Mem. Op. and Order, ECF No. 317 at 77.  Although European 

sovereigns exercised the power to grant land, such grants were subject only to Indian 

right of occupancy.  Johnson v. M’Intosh, 21 U.S. 543, 574 (1823) (“While the 

different nations of Europe respected the right of the natives, as occupants, they 

asserted the ultimate dominion to be in themselves; and claimed and exercised, as a 

consequence of this ultimate dominion, a power to grant the soil, while yet in 

possession of the natives. These grants have been understood by all, to convey a title to 

the grantees, subject only to the Indian right of occupancy.”) (emphasis added); Pueblo 

of Jemez v. United States, 790 F.3d 1143, 1152-1161 (10th Cir. 2015) (summarizing 

cases discussing same); see also Agua Caliente Band of Cahuilla Indians v. Coachella 

Valley Water Dist., No. EDCV 13-883-JGB, 2015 WL 13309103, at *8 at n.10 (C.D. 

Cal. Mar. 24, 2015), aff’d, 849 F.3d 1262 (9th Cir. 2017) (holding that in the absence 

of any argument that “the Spanish or Mexican law of aboriginal title differs from our 

own, [the Court] will assume that it does not”) (citing United States ex rel. Chunie v. 

Ringrose, 788 F.2d 638, 642 (9th Cir. 1986)). 
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24. The laws governing the protection of property rights held by the Pueblo of Jemez 

remained substantially the same as during the Spanish and Mexican regimes.  

Authority:  “The laws governing land and water rights during the Mexican period 

remained substantially the same as during the Spanish colonial era.”  United States on 

behalf of Pueblos of Jemez v. Abousleman, No. CV 83-1041 MV/WPL, 2016 WL 

9776586, at *4 (D.N.M. Oct. 4, 2016), report and recommendation adopted, No. 

83CV01041 MV/WPL, 2017 WL 4364145 (D.N.M. Sept. 30, 2017). 

25. Mexico recognized the Pueblo of Jemez’s aboriginal Indian title rights, and 

permitted them to continue such use and occupancy of lands as they had been accustomed to 

prior to the existence of the Mexican regime in what is now New Mexico.    

Authority:  “The Spanish and Mexican governments recognized the Pueblos’ land 

titles.”  New Mexico v. Aamodt, 537 F.2d 1102, 1108 (10th Cir. 1976).  The United States 

Claims Court has found that as to Zuni Pueblo:  “the Mexicans, as the Spanish before 

them, recognized the Zunis’ right to, and permitted the Zunis to, continue such use and 

occupancy of lands as they had been accustomed to prior to the assumption of Mexican, 

or Spanish, jurisdiction (i.e., to the lands the Zuni had used since time immemorial).”  

Zuni Tribe of New Mexico v. United States, 12 Cl. Ct. 641, 653 at n.14 (1987).  

II(E) The Pueblo of Jemez’s Aboriginal Indian Title Pre-Existed and Continues to 

Survive United States’ Rule. 

 

26. The United States took sovereignty to the Claim Area from Mexico by virtue of 

the Treaty of Guadalupe Hidalgo of 1848. 

Authority:  Treaty of Guadalupe Hidalgo, 9 Stat. 922 (Feb. 2, 1848). 

27. In the Treaty of Guadalupe Hidalgo, the United States agreed to protect rights 

recognized by prior sovereigns, which included the Pueblo of Jemez. 
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Authority:  “In the Treaty of Guadalupe Hidalgo, the United States agreed to 

protect rights recognized by prior sovereigns.”  New Mexico v. Aamodt, 537 F.2d 1102, 

1108-09 (10th Cir. 1976). 

28. In the Treaty of Guadalupe Hidalgo the United States guaranteed that it would 

honor the aboriginal Indian title to land held by the Pueblo of Jemez throughout the area ceded 

by Mexico to the United States. 

Authority:  “In Article VIII of the Treaty, the United States agreed to respect pre-

existing property rights of all Mexican citizens, which included the Indians living within 

the territory covered by the Treaty.”  Pueblo of Jemez v. United States, 790 F.3d 1143, 

1156 (10th Cir. 2015) (citing Treaty of Guadalupe Hidalgo, 9 Stat. 922, 928 (Feb. 2, 

1848)).  Read together with the Plan of Iguala and the Treaty of Cordova, “Article VIII of 

the Treaty between Mexico and the United States effectively recognized the then-existing 

property rights of the pueblo Indians.”  Id.; United States v. Lucero, 1869-NMSC-003, ¶ 

8, 1 N.M. 422, 429 (“But if such protection had not been especially stipulated in that 

treaty [of Guadalupe Hidalgo], still the right of the people to have their title to their 

property recognized and confirmed by the new sovereign is plain and obvious. The 

supreme court has forever settled it to be the law of nations, of justice, and of right, that 

by conquest and annexation, the allegiance of the people is transferred from one 

sovereign to another, but the rights of the people to their property remain undisturbed, 

and their relations to each other.”). 

29. In its brief to the Tenth Circuit Court of Appeals, the Defendant United States 

conceded that in Article VIII of the Treaty of Guadalupe Hidalgo, the United States agreed to 
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respect pre-existing property rights of all Mexican citizens, which included the Indians living 

within the territory covered by the Treaty.   

Authority:  “The government concedes this much in its brief on appeal.”  Pueblo 

of Jemez v. United States, 790 F.3d 1143, 1156 (10th Cir. 2015) (citing the United States’ 

Appellate Brief at 7-8).   

30. The Defendant United States has conceded in the United States on behalf of 

Pueblos of Jemez v. Abousleman litigation that “[t]he Pueblos came under American jurisdiction 

in 1848 with their aboriginal rights as recognized by American law fully intact, including their 

aboriginal rights to water, and nothing had occurred during the previous 250 years of Spanish 

and Mexican rule in New Mexico that had any effect on those rights whatever.”   

Authority:  Pueblos and United States’ Opening Brief, ECF. No. 4362 at p. 7, 

filed in United States on behalf of Pueblos of Jemez v. Abousleman, No. CV 83-1041 

MV/WPL (D.N.M. Aug. 19, 2014).  Similarly, the United States has conceded in the 

State of New Mexico ex rel. State Engineer v. John Abbott, litigation that, despite use by 

non-Indians:  the “Pueblo of San Juan holds rights of exclusive use and occupancy, also 

known as aboriginal or Indian title, since time immemorial throughout most or all of the 

stream systems of the Rio Santa Cruz and the Rio de Truchas, the area now including the 

Llano and Santa Cruz Ditch Systems, and minor stream systems within the geographical 

scope of this adjudication. These rights have never been extinguished by the United 

States or any other prior sovereign.”  United States’ Subproceeding Complaint of the 

Pueblo of San Juan, filed in State of New Mexico ex rel. State Engineer v. John Abbott, 

Nos. 68cv07488-BB-ACE Rio Santa Cruz Adjudication; 70cv08650-BB-ACE Rio de 

Truchas Adjudication (Consolidated), filed on Feb. 28, 2005. 
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III. THE PUEBLO OF JEMEZ ESTABLSIHED ABORIGINAL INDIAN TITLE TO 

THE CLAIM AREA BY EXCLUSIVE USE AND OCCUPANCY FOR A LONG 

TIME. 

 

III(A) The Pueblo of Jemez Established Aboriginal Indian Title to the Claim Area. 

 

31. The Pueblo of Jemez has established aboriginal Indian title to the Claim Area by a 

preponderance of the evidence.  

Authority:  The standard for claimant’s burden of proof in aboriginal Indian title 

cases is “preponderance of the evidence.”  Native Vill. of Eyak v. Blank, 688 F.3d 619, 

622-623 (9th Cir. 2012); Iowa Tribe of Iowa Reservation in Kan. and Neb. v. United 

States, 195 Ct. Cl. 365, 367-368 (1971).  

32. Based on the evidence in the record, the Pueblo of Jemez has established 

aboriginal Indian title to the Claim Area by demonstrating actual, continuous, and exclusive use 

and occupancy of lands within the Claim Area.  

Authority:  The burden lies on the claimant to establish aboriginal Indian title by 

showing that it held “‘actual, exclusive, and continuous use and occupancy for a long 

time of the claimed area.’” Pueblo of Jemez v. United States, 790 F.3d 1143, 1165 (10th 

Cir. 2015) (quoting Sac & Fox Tribe of Indians of Okla. v. United States, 179 Ct. Cl. 8, 

21 (1967)); Mem. Op. and Order, ECF No. 317 at 43.  

33. The Pueblo of Jemez presented evidence of its aboriginal Indian title through fact 

and expert witness the Court found to be credible and reliable. 

Authority:  Competent testimony of tribal members and material evidence can 

establish the elements of aboriginal Indian title, particularly where “no controverting 

testimony.”  Pueblo De Zia v. United States, 165 Ct. Cl. 501, 507 (1964); id. at 505 n.6 

(“Where the testimony of Indians several generations removed is corroborated, its weight 
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must be correspondingly increased. And a demonstration of accuracy of a part of such 

testimony imparts credence to the whole in the absence of controverting evidence.”).A 

district court’s finding of witness credibility is one of fact.  Madden v. United States 

Dep’t of Veterans Affairs, 873 F.3d 971, 973 (7th Cir. 2017); see Perry v. 

Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010) (district court included witness 

credibility determinations as part of its findings of fact), aff'd sub nom., Perry v. Brown, 

671 F.3d 1052 (9th Cir. 2012).  The Tenth Circuit Court of Appeals gives “due regard for 

the district court’s assessment of the witnesses’ credibility.”  Navajo Nation v. State of 

N.M., 975 F.2d 741, 745 (10th Cir. 1992) (affirming district court’s conclusion that 

defendants were motivated in part by an intent to discriminate against Navajo Indians).  

Deference to the trial court’s findings is at its greatest when those findings are based on 

determinations regarding witness credibility.  Estate of Trentadue ex rel. Aguilar v. 

United States, 397 F.3d 840, 866 (10th Cir. 2005).   

III(B) The Pueblo of Jemez Actually and Continually Used and Occupied the Claim 

Area From Long Prior to the Spanish Arrival to the Present. 

 

34. Based on the evidence in the record, the Pueblo of Jemez has established facts to 

confirm its “actual and continuous use” of the Claim Area.  

Authority:  Occupancy necessary to establish aboriginal possession is a question 

of fact to be determined as any other question of fact.  United States v. Santa Fe Pac. 

R.R. Co., 314 U.S. 339, 345 (1941); Pueblo of Jemez v. United States, 790 F.3d 1143, 

1165 (10th Cir. 2015); Mem. Op. and Order, ECF No. 317 at 79.  Courts use a liberal 

approach when considering facts from ancient times in weighing evidence regarding 

aboriginal Indian title.  Native Village of Eyak v. Blank, 688 F.3d, 623 (9th Cir. 2012).  

Factual support for an aboriginal Indian title claim may include: evidence that no other 
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Tribes claimed or used the areas involved, a neighboring Tribe’s recognition of 

ownership, earlier official European sovereign recognition of the Tribe’s exclusive title, 

and expert testimony of historians in the field of American history.  Mem. Op. and Order, 

ECF No. 317 at 79. 

Competent testimony of tribal members and material evidence can establish the 

elements of aboriginal Indian title, particularly where “no controverting testimony.”  

Pueblo De Zia v. United States, 165 Ct. Cl. 501, 507 (1964); id. at 505 n.6 (“Where the 

testimony of Indians several generations removed is corroborated, its weight must be 

correspondingly increased. And a demonstration of accuracy of a part of such testimony 

imparts credence to the whole in the absence of controverting evidence.”). 

35. Based on the evidence in the record, the Pueblo of Jemez has demonstrated it has 

used the Claim Area for hundreds of years for traditional purposes, thus proving “actual and 

continuous use” of the claim area.    

Authority:  For the “actual and continuous use” requirement the Pueblo of Jemez 

must show that “the Jemez people have continued for hundreds of years to use the Valles 

Caldera [National Preserve] for traditional purposes, including hunting, grazing of 

livestock, gathering of medicine and of food for subsistence and the like.”  Pueblo of 

Jemez v. United States, 790 F.3d 1143, 1166 (10th Cir. 2015).  Indian use is “considered 

with reference to their habits and modes of life; their hunting grounds were as much in 

their actual possession as the cleared fields of the whites…”  Mitchel v. United States, 34 

U.S. 711, 746 (1835).  Indian use is based on the “habits and modes of life” of the 

specific Tribal Nation bringing the aboriginal Indian title claim.  E.g. United States v. 

Seminole Indians of State of Fla., 180 Ct. Cl. 375, 384 (1967) (“Had the Seminoles 
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chosen to live by food-raising alone, we would regard the ‘village’ evidence (stressed by 

the Government) as a persuasive consideration in limiting the Seminoles’ ‘title’ to the 

land falling within the compass of their permanent homesites, i.e., the northern half of the 

peninsula. Cultures that stake their survival upon a close union with the soil, as is the case 

with primitive food-raising economies, would not demand the vast tracts of land required 

for a nomadic, hunting existence. But the Seminoles-as was the case with many other 

Indian groups-survived not simply through farming, but by food-gathering and hunting as 

well. In other words, Seminole land-use clearly encompassed more than the soil actually 

‘possessed.’  Therefore, other aspects of the Seminole pattern of life demand 

consideration.”). 

Competent testimony of tribal members and material evidence can establish the 

elements of aboriginal Indian title, particularly where “no controverting testimony.”  

Pueblo De Zia v. United States, 165 Ct. Cl. 501, 507 (1964); id. at 505 n.6 (“Where the 

testimony of Indians several generations removed is corroborated, its weight must be 

correspondingly increased. And a demonstration of accuracy of a part of such testimony 

imparts credence to the whole in the absence of controverting evidence.”). 

36. Based on the evidence in the record, the Pueblo of Jemez has demonstrated broad 

and extensive use of the resources within the Claim Area, thus proving “actual and continuous 

use” of the claim area. 

Authority:  When proving “actual and continuous use,” courts have looked 

favorably on a tribe’s “extensive resource use” of a claim area.  Alabama-Coushatta 

Tribe of Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at 

*32 (Fed. Cl. June 19, 2000) (native claimants made “extensive use of the resources 
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within the claim area”); United States v. Seminole Indians of State of Fla., 180 Ct. Cl. 

375, 384-385 (1967) (Seminoles made “extensive use of the southern peninsula [of 

Florida]”); Tlingit and Haida Indians, 147 Ct. Cl. 315, 321-323 (1959) (native claimants 

“made extensive use of most of the natural resources of their county, both of the land and 

sea, including the fish, sea mammals, shellfish, kelp and seaweed, animals, birds, timber, 

berry bushes, plants and minerals”). 

37. Even by demonstrating only intermittent or seasonal use of certain areas within 

the Claim Area, the Pueblo of Jemez has demonstrated “actual and continuous use” of the entire 

Claim Area.   

Authority:  Courts have also recognized that a claimant tribe meets “actual and 

continuous use” with only intermittent contacts with or seasonal use of the claim area. 

Alabama-Coushatta Tribe of Tex. v. United States, Congressional Reference No. 3-83, 

2000 WL 1013532, at *31 (Fed. Cl. June 19, 2000) (quoting United States v. Seminole 

Indians of State of Fla., 180 Ct. Cl. 375, 385 (1967)) (“the ‘use and occupancy’ . . . 

essential to the recognition of Indian title does not demand actual possession of the land, 

but may derive through intermittent contacts . . . which define some general boundary of 

the occupied land.”); see also Native Villages of Eyak, 688 F.3d 619, 623 (9th Cir. 2012) 

(“intermittent or seasonal use is sufficient to support aboriginal title because it’s 

consistent with the seasonal nature of the ancestors’ way of life as hunters and 

fisherman”); Confederated Tribes of the Warm Springs Reservation of Oregon v. United 

States, 177 Ct. Cl. 184, 194 (1966). (“‘[c]ontinuous’ use does not limit recovery to areas 

where the tribe had permanent villages, but also includes seasonal or hunting areas over 

which the Indians had control even though those areas were used only intermittently”).  
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38. Because the Pueblo of Jemez has demonstrated “actual and continuous use” to the 

overall tract of the Claim Area, barren, inaccessible or useless areas within the Claim Area are 

encompassed into the Pueblo of Jemez’s aboriginal Indian title.  

Authority:  “[W]here the Indians have proved that they used and occupied a 

definable area of land, the barren, inaccessible or useless areas encompassed within such 

an overall tract and controlled and dominated by the owners of that surrounding land, as 

well as the barren mountain peaks recognized by all as the borders of the area of land, 

have not been eliminated from the area of total ownership . . . .”  Tlingit and Haida 

Indians, 147 Ct. Cl. 315, 328 (1959). 

39. The aggregation of traditional uses by the Pueblo of Jemez throughout the Valles 

Caldera National Preserve demonstrates “actual and continuous use” of the Claim Area.  

Authority:  In Zuni Tribe of N.M. v. United States, the claims court emphasized 

the “highly varied physical environment” of the Zuni’s claim area which “requires an 

extensive and flexible land use system so that if a particular resource is not available at 

one place when it is needed it can be obtained elsewhere.” Zuni Tribe v. United States, 12 

Cl. Ct. 607, 611 (1987) (emphasis added).  The court’s acknowledgement of this 

“system” also appears in its findings about the varied hydrology, drainages, precipitation, 

climate and temperatures in the claim area.  Id. at 611-612.  The court concluded that 

because of variations of precipitation and climate, “a relatively large ‘sustaining area’” 

was required, and agriculture and livestock use “would likewise vary” with the “evidence 

of variations of elevation, temperature and precipitation within parts of the Zuni claim 

area (and over time).”  Id. at 612, 615-616.  By extension and “[i]n “anticipation of 

possible crop (and stock) losses, the Zuni were required to continue with traditional 
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hunting and gathering practices.”  Id.  These variations created “a rich diversity of wild 

plants and animals found within the claim area” which “provided the Zunis with adequate 

food and materials to sustain life” as the Zuni “made use of resources from every biotic 

community within the…claim area.”  Id. at 612-613, 615-616.  In sum, “[t]he entire claim 

area was used by the Zuni for one purpose or another including: habitation (chiefly in 

pueblos as well as in some of the outlying areas) and life-sustaining activities including 

farming, hunting, grazing, gathering, and religious worship. (This use continued even 

during periods of attack from others.)”  Id. at 641. 

Indian use is based on the “habits and modes of life” of the specific Tribal Nation 

bringing the aboriginal Indian title claim.  E.g. United States v. Seminole Indians of State 

of Fla., 180 Ct. Cl. 375, 384 (1967) (“Had the Seminoles chosen to live by food-raising 

alone, we would regard the ‘village’ evidence (stressed by the Government) as a 

persuasive consideration in limiting the Seminoles’ ‘title’ to the land falling within the 

compass of their permanent homesites, i.e., the northern half of the peninsula.  Cultures 

that stake their survival upon a close union with the soil, as is the case with primitive 

food-raising economies, would not demand the vast tracts of land required for a nomadic, 

hunting existence.  But the Seminoles-as was the case with many other Indian groups-

survived not simply through farming, but by food-gathering and hunting as well. In other 

words, Seminole land-use clearly encompassed more than the soil actually ‘possessed.’ 

Therefore, other aspects of the Seminole pattern of life demand consideration.”). 

 III(C) The Pueblo of Jemez Exclusively Used and Occupied the Claim Area. 

 

40. The Pueblo of Jemez has established facts sufficient to confirm its exclusive use 

of the Claim Area. 
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Authority:  Occupancy necessary to establish aboriginal possession is a question 

of fact to be determined as any other question of fact.  United States v. Santa Fe Pac. R.R 

Co., 314 U.S. 339, 345 (1941); Pueblo of Jemez v. United States, 790 F.3d 1143, 1165 

(10th Cir. 2015); and Order ECF No. 79.  Courts use a liberal approach when considering 

facts from ancient times in weighing evidence regarding aboriginal Indian title.  Native 

Village of Eyak v. Blank, 688 F.3d, 623 (9th Cir. 2012). 

Competent testimony of tribal members and material evidence can establish the 

elements of aboriginal Indian title, particularly where “no controverting testimony.”  

Pueblo De Zia v. United States, 165 Ct. Cl. 501, 507 (1964); id. at 505 n.6 (“Where the 

testimony of Indians several generations removed is corroborated, its weight must be 

correspondingly increased. And a demonstration of accuracy of a part of such testimony 

imparts credence to the whole in the absence of controverting evidence.”).  Factual 

support for an aboriginal Indian title claim may include: evidence that no other Tribes 

claimed or used the areas involved, a neighboring Tribe’s recognition of ownership, 

earlier official European sovereign recognition of the Tribe’s exclusive title, and expert 

testimony of historians in the field of American history.  Mem. Op. and Order, ECF No. 

317 at 79. 

41. Based on the evidence in the record, the Pueblo of Jemez used and occupied the 

Claim Area to the exclusion of other Indian groups.  

Authority:  To establish aboriginal Indian title, the “‘exclusive’ part of the test 

mean[s] only that in order to establish aboriginal title, a tribe must ‘show that it used and 

occupied the land to the exclusion of other Indian groups.’” Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1166 (10th Cir. 2015) (emphasis in original) (quoting United 
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States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1394 (Ct. Cl. 1975)); see also Native 

Village of Eyak v. Blank, 688 F.3d 619, 624 (9th 2012) (“Exclusivity is established when 

a tribe or a group shows that it used and occupied the land to the exclusion of other Indian 

groups.”); Mem. Op. and Order, ECF No. 317 at 109.  The limit of aboriginal Indian title 

corresponds with the limit of a Tribe’s exclusive possession that other Tribes respected, 

i.e. with a Tribe’s national boundaries.  Mem. Op. and Order, ECF No 317 at 80. 

Exclusivity does not require that there be no non-Indians in the claimed area, as 

simultaneous occupancy and use of land pursuant to European title alongside aboriginal 

Indian title use can occur because the nature of Indian occupancy differs significantly 

from the occupancy of non-Indians.  Pueblo of Jemez v. United States, 790 F.3d 1143, 

1165 (10th Cir. 2015).  The Pueblo of Jemez does “not have to allege that the Baca heirs 

and their successors were not using the land so long as the Pueblo alleged that it was also 

using the land in traditional Indian ways.”  Id. at 1172. 

42. Based on the evidence in the record, the Pueblo of Jemez exercised control over 

the Claim Area and those Indians who may have ventured therein, and expelled Indians that were 

intruders to the claim area, thus demonstrating exclusivity. 

Authority:  Exclusivity is established where a Tribe “exercised control over [the 

claimed area] and over other Indians who may have ventured therein.”  Caddo Tribe of 

Okla. v. United States, 35 Ind. Cl. Comm. 321, 358–60 (1975); see also Alabama-

Coushatta Tribe of Texas v. United States, Congressional Reference No. 3-83, 2000 WL 

1013532, at *12 (Fed. Cl. June 19, 2000). 

43. Based on the evidence in the record, there is an absence of specific evidence in 

the record that other tribes used all areas of the Claim Area.  
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Authority:  Competent testimony of tribal members and material evidence can 

establish exclusivity, particularly where “no controverting testimony.”  Pueblo De Zia v. 

United States, 165 Ct. Cl. 501, 507 (1964); id. at 505 n.6 (“Where the testimony of 

Indians several generations removed is corroborated, its weight must be correspondingly 

increased. And a demonstration of accuracy of a part of such testimony imparts credence 

to the whole in the absence of controverting evidence.”).  Exclusivity can be shown 

through an absence of evidence that other tribes used the land during the period of time in 

which a tribe seeks to establish its aboriginal Indian title.  Zuni Tribe of N.M. v. United 

States, 12 Cl. Ct. 607, 608–09, 617–20 & nn. 13–15 (1987) (holding Zuni exclusively 

used and occupied lands where no evidence other tribes used and occupied lands); see 

also Pueblo of Jemez v. United States, 790 F.3d 1143, 1165–66 (10th Cir. 2015). 

“[E]vidence of use and occupancy of other groups ‘must be specific’ to defeat a 

claim of exclusivity.”  Native Vill. of Eyak v. Blank, 688 F.3d 619, 628 (9th Cir. 2012);  

see Wichita Indian Tribe v. United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983) (“the 

evidence supporting mutual use of this land is not specific enough to justify a finding of a 

lack of exclusive use of all the Texas lands”); Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *17 (Fed. Cl. June 19, 

2000) (the court stated, in part, it did not even have evidence that was “too general” but 

rather “no probative evidence” at all to preclude a finding of exclusivity); Spokane Tribe 

Tribe of Indians v. United States, 163 Ct. 58, (1963), 64, n.5, 68-69 (finding evidence 

provided by expert to extinguish exclusivity insufficient). 

A claimant tribe may have proven exclusive use of certain portions of the claim 

area, but failed to prove exclusive use of other portions.  Alabama-Coushatta Tribe of 
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Texas v. United States, Congresssional Reference No. 3-83, 2000 WL 1013532, at *14 

(Fed. Cl. June 19, 2000).  See Wichita Indian Tribe v. United States, 696 F.2d 1378, 1385 

(Fed. Cir. 1983) (finding that the “sphere of Osage influence capable of disrupting the 

Wichitas' exclusivity of use ... did not extend to the southern border of Oklahoma”); 

Upper Chehalis Tribe v. United States., 140 Ct. Cl. 192, 195-197 (1957) (holding that 

there is no evidence to support that the tribe “did not use and occupy at least their villages 

and the land surrounding them”). 

44. Because the Pueblo of Jemez established exclusive use to broad areas of the 

Claim Area, exclusive use of any lesser areas in the Claim Area is also established. 

Authority:  “If the proof…transcend[s] the claimed area, but [is] not otherwise 

defined…the exclusive occupancy and use of the lesser, claimed area [is] established.” 

Pueblo de Zia v. United States, 165 Ct. Cl. 501, 507 (1964).  “[W]here the Indians have 

proved that they used and occupied a definable area of land, the barren, inaccessible or 

useless areas encompassed within such an overall tract and controlled and dominated by 

the owners of that surrounding land, as well as the barren mountain peaks recognized by 

all as the borders of the area of land, have not been eliminated from the area of total 

ownership . . . .”  Tlingit and Haida Indians, 147 Ct. Cl. 315, 328 (1959). 

45. The evidence in the record confirms that the Pueblo of Jemez’s societies and 

individuals availed themselves of their exclusive positions in the Claim Area.  

Authority:  Exclusivity “turns not upon whether the Seminoles were the exclusive 

occupants of the land but, rather, whether they availed themselves of their exclusive 

position.  In short: Was the Seminoles’ use and occupancy of the land of an extent 
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sufficient to support a recognition of Indian title . . . .”  United States v. Seminole Indians, 

180 Ct. Cl. 375, 383 (1987) (emphasis in original).  

46. Evidence of the Pueblo of Jemez’s friendly relationships with other Indian 

individuals, tribes, or pueblos, or trails connecting the Pueblo of Jemez with other Indian tribes 

or pueblos does not defeat Jemez’s exclusivity of use of the Claim Area. 

Authority:  “[T]he evidence supporting mutual use of this land is not specific 

enough to justify a finding of lack of exclusive use of all the Texas lands, especially 

given the Wichitas’ role as traders and their friendly relationship with the [Texas] tribes.”  

Wichita Indian Tribe v. United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983) (emphasis 

added).  For example, the court found the Zuni’s exclusive use of the claim area, 

“although the area was marked with trails used for conducting trade with tribes to the 

south and west.”  Zuni Tribe of N.M. v. United States, 12 Cl. Ct. 607, 620 (1987). 

47. Any evidence of other tribal use within the Claim Area other than the Pueblo of 

Jemez does not defeat Jemez’s exclusivity of use of the Claim Area.  

Authority:  It is well settled that, in order to prove exclusive use and occupancy, it 

is not necessary to show that no other Indians used or occupied the claimed area.  See 

Wichita Indian Tribe v. United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983) (“the 

evidence supporting mutual use of this land is not specific enough to justify a finding of a 

lack of exclusive use of all the Texas lands”); Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *17 (Fed. Cl. June 19, 

2000) (the court stated, in part, it did not even have evidence that was “too general” but 

rather “no probative evidence” at all to preclude a finding of exclusivity); Spokane Tribe 

Tribe of Indians v. United States, 163 Ct. 58, (1963), 64, n.5, 68-69 (finding evidence 
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provided by expert to extinguish exclusivity insufficient).  A Court must analyze the 

evidence demonstrating the “extent” of use and occupancy by the Tribe compared to that 

of other Indians.  Native Vill. of Eyak v. Blank, 688 F.3d 619, 628 (9th Cir. 2012) 

(“[E]vidence of use and occupancy of other groups ‘must be specific’ to defeat a claim of 

exclusivity.”).   

Scattered references to the sporadic presence of other Indians is not enough to 

defeat establishment of Indian title. Critical factors of relative population and military 

strength, hostilities between tribes, fighting to protect territory, number of villages, 

intermarriage and assimilation, existence or lack of political dealings with the area’s 

successive sovereigns, duration of presence or occupancy, and the relative number of 

references to hunting or trading are all important to determine extent.  Under the 

principles of United States v. Seminole Indians, 180 Ct. Cl. 375, 383 (1967), and Spokane 

Tribe of Indians v. United States, 163 Ct. Cl. 58, 63-70 (1963), the plaintiff must 

demonstrate an “extent” of use and occupancy, based upon the above-mentioned factors, 

sufficient to satisfy the exclusivity requirement. 

48. Low population as a sole factor does not defeat the Pueblo of Jemez’s exclusive 

use of the Claim Area.  

Authority:  Low population density can’t defeat exclusivity, where there is 

evidence of other exclusivity factors.  See, e.g., Zuni Tribe of N.M. v. United States, 12 

Cl. Ct. 607, 608 n.2 (1987); United States v. Seminole Indians of the State of Fla., 180 Ct. 

Cl. 375, 385–86 (1967). Native Vill. of Eyak v. Blank, 688 F.3d 619, 624-625 (9th Cir. 

2012). 
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49. The Pueblo of Jemez did not have to prove that it had or exercised the right to 

expel the Baca heirs or their successors-in-interest or that the Pueblo exercise[d] full dominion 

and control over the Baca Ranch because simultaneous use and occupancy of the land pursuant 

to fee title and aboriginal Indian title could occur because the nature of aboriginal occupancy 

differs significantly from the occupancy of settlers.  

Authority:  Exclusivity does not require that there be no non-Indians in the 

claimed area, as simultaneous occupancy and use of land pursuant to European title 

alongside aboriginal Indian title use can occur because the nature of Indian occupancy 

differs significantly from the occupancy of non-Indians.  Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1165 (10th Cir. 2015).  In the appeal of the District Court’s initial 

dismissal of this matter, the Tenth Circuit held: 

The government asserts that the Complaint fails to state a claim because it 

“is devoid of any factual allegations suggesting that the Jemez Pueblo had 

or exercised the right to expel the Baca heirs or their successors-in-interest 

or that the Pueblo exercise[d] full dominion and control over the Baca 

Ranch.” [citing the United States’ Brief at 48]. This argument fails because, 

. . . simultaneous use and occupancy of the land pursuant to fee title and 

aboriginal title could occur since the nature of aboriginal occupancy 

differed significantly from the occupancy of settlers. Accordingly, the 

Jemez Pueblo did not have to allege that the Baca heirs and their successors 

were not using the land so long as the Pueblo alleged that it was also using 

the land in traditional Indian ways. 

 

Id. at 1172. 

50. The Pueblo of Jemez did not have to prove that the Baca heirs and their 

successors were not using the land, because the Pueblo showed it was also using the land in 

traditional Indian ways.   

Authority:  Exclusivity does not require that there be no non-Indians in the 

claimed area, as simultaneous occupancy and use of land pursuant to European title 

alongside aboriginal Indian title use can occur because the nature of Indian occupancy 

Case 1:12-cv-00800-JB-JFR   Document 387   Filed 04/15/19   Page 34 of 76



32 
 

differs significantly from the occupancy of non-Indians.  Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1165 (10th Cir. 2015).  In the appeal of the District Court’s initial 

dismissal of this matter, the Tenth Circuit held: 

The government asserts that the Complaint fails to state a claim because it 

“is devoid of any factual allegations suggesting that the Jemez Pueblo had 

or exercised the right to expel the Baca heirs or their successors-in-interest 

or that the Pueblo exercise[d] full dominion and control over the Baca 

Ranch.” [citing the United States’ Brief at 48]. This argument fails because, 

. . . simultaneous use and occupancy of the land pursuant to fee title and 

aboriginal title could occur since the nature of aboriginal occupancy 

differed significantly from the occupancy of settlers. Accordingly, the 

Jemez Pueblo did not have to allege that the Baca heirs and their successors 

were not using the land so long as the Pueblo alleged that it was also using 

the land in traditional Indian ways. 

 

Id. at 1172. 

Indian use is based on the “habits and modes of life” of the specific Tribal Nation 

bringing the aboriginal Indian title claim.  E.g. United States v. Seminole Indians of State 

of Fla., 180 Ct. Cl. 375, 384 (1967) (“Had the Seminoles chosen to live by food-raising 

alone, we would regard the ‘village’ evidence (stressed by the Government) as a 

persuasive consideration in limiting the Seminoles’ ‘title’ to the land falling within the 

compass of their permanent homesites, i.e., the northern half of the peninsula. Cultures 

that stake their survival upon a close union with the soil, as is the case with primitive 

food-raising economies, would not demand the vast tracts of land required for a nomadic, 

hunting existence. But the Seminoles-as was the case with many other Indian groups-

survived not simply through farming, but by food-gathering and hunting as well. In other 

words, Seminole land-use clearly encompassed more than the soil actually ‘possessed.’ 

Therefore, other aspects of the Seminole pattern of life demand consideration.”). 
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51. The size of the Pueblo of Jemez’s population is not determinative of the scope and 

size of its aboriginal Indian title to land, especially when most of the area claimed through 

aboriginal Indian title is mountainous and unfit for farming or sheepherding.  

Authority:  “[T]he terms ‘aboriginal use and occupancy’ have been defined ‘to 

mean use and occupancy in accordance with the way of life, habits, customs and usages 

of the Indians who are its users and occupiers.’”  Pueblo of Jemez v. United States, 790 

F.3d 1143, 1165 (10th Cir. 2015) (citing Sac & Fox Tribe of Indians of Okla. v. United 

States, 383 F.2d 991, 998 (Ct. Cl. 1967)).  “One must remember that much of the land 

involved here is remote.”  Id.  “[M]ost of the area claimed by Indian title is mountainous 

and unfit for farming or sheepherding.”  Id. at n.18 (quoting Pueblo of Taos v. United 

States, 15 Ind. Cl. Comm. 666, 698 (1965); id. (“the Commission later explained why the 

pueblo, with a much smaller population, used more land than the Spanish settlers who 

had moved into part of the pueblo’s aboriginal land”). 

III(D) The Pueblo of Jemez Actually, Continuously, and Exclusively Used of the 

Claim Area “For a Long Time.” 

 

52. Based on the evidence in the record, the Pueblo of Jemez’s actual, continuous and 

exclusive use of the Claim Area occurred “for a long time.” 

Authority:  “The status of aboriginal ownership is not accorded to tribes at the 

very instant they first dominate a particular territory, but only after exclusive use and 

occupancy ‘for a long time.’”  Sac & Fox Tribe of Indians of Okla. v. United States, 161 

Ct. Cl. 189, 202 (1963).  The element “for a long time,” “as a general rule, cannot be 

fixed at a specific number of years.”  Confederated Tribes of the Warm Springs 

Reservation of Ore. v. U.S., 177 Ct. Cl. 184, 194 (1966).  “[T]he courts have consistently 

approached the question of what constitutes [this element] as an ad hoc determination 
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based on the particular facts and circumstances of each case.”  Alabama-Coushatta Tribe 

of Tex. v. United States , Congressional Record No. 3-83, 2000 WL 1013532, at *30 

(Fed. Cl. June 19, 2000) (emphasis in original). 

III(E) The Pueblo of Jemez Met the Exclusivity Test Through the Dominant Use 

Exception. 

 

53. The Pueblo of Jemez met the exclusivity requirement of aboriginal Indian title as 

to the Claim Area despite use by other Indian tribes or pueblos in portions of the Claim Area by 

showing that Jemez’s use was dominant use. 

Authority:  “This general rule of exclusive use and occupancy is subject to three 

exceptions: (1) the joint and amicable use exception; (2) the dominated use exception; 

and (3) the permissive use exception.”  Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *12 (Fed. Cl. June 19, 

2000). 

54. The Pueblo of Jemez’s dominant use of the Claim Area preserved its aboriginal 

Indian title and the exclusive nature of its use and occupancy, despite evidence of common or 

occasional uses of portions of the Claim Area by other Indian individuals, tribes, or pueblos. 

Authority:  “[W]here another tribe commonly uses the land with the claimant 

tribe, proof of the claimant tribe’s dominance over the other tribe preserves its exclusive 

use of the land.”  Alabama-Coushatta Tribe of Tex. v. United States, Congressional 

Reference No. 3-83, 2000 WL 1013532, at *13 (Fed. Cl. June 19, 2000) (citing United 

States v. Seminole Indians of Fla., 180 Ct. Cl. 375, 383-86 (1967)).   

55. The Pueblo of Jemez dominant use is illustrated by its ability to exclude other 

Indian individuals, tribes or pueblos from the Claim Area, regardless of whether it chose to 

exercise that ability as to those Indian individuals, tribes, or pueblos. 

Case 1:12-cv-00800-JB-JFR   Document 387   Filed 04/15/19   Page 37 of 76



35 
 

Authority:  “[W]here another tribe commonly uses the land with the claimant 

tribe, proof of the claimant tribe’s dominance over the other tribe preserves its exclusive 

use of the land.”  Alabama-Coushatta Tribe of Tex. v. United States, Congressional 

Reference No. 3-83, 2000 WL 1013532, at *13 (Fed. Cl. June 19, 2000) (citing United 

States v. Seminole Indians of the State of Fla., 180 Ct. Cl. 375, 383-86 (1967)).  The 

tribe’s “dominance illustrates its ability to exclude other tribes from the area, even if it 

never chooses to exercise that ability.”  Seminole Indians, 180 Ct. Cl. at 383. 

56. The Pueblo of Jemez’s exclusion of other Indian individuals, tribes, or pueblos 

from the Claim Area established its dominant use and aboriginal Indian title. 

Authority:  “[W]here another tribe commonly uses the land with the claimant 

tribe, proof of the claimant tribe’s dominance over the other tribe preserves its exclusive 

use of the land.”  Alabama-Coushatta Tribe of Tex. v. United States, Congressional 

Reference No. 3-83, 2000 WL 1013532, at *13 (Fed. Cl. June 19, 2000) (citing United 

States v. Seminole Indians of the State of Fla., 180 Ct. Cl. 375, 383-86 (1967)).  The 

tribe’s “dominance illustrates its ability to exclude other tribes from the area, even if it 

never chooses to exercise that ability.”  Seminole Indians, 180 Ct. Cl. at 383. 

57. Because the Pueblo of Jemez exercised dominion over the Claim Area, it is not 

required to be the exclusive occupant of the land to establish and maintain its aboriginal Indian 

title. 

Authority:  “[B]inding precedent instructs that the law of aboriginal title does not 

require that the claimant tribe be the ‘exclusive occupants’ of the land if the claimant 

tribe’s unrivaled dominion virtually monopolizes the use and occupancy of the land’s 

resources.”  Alabama-Coushatta Tribe of Tex. v. United States, Congressional Reference 
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No. 3-83, 2000 WL 1013532, at *20 (Fed. Cl. June 19, 2000) (citing United States v. 

Seminole Indians, 180 Ct. Cl. 375, 383-84 (1967)).  

Courts have given significant weight to administrative recognition of tribal 

boundaries.  Mem. Op. and Order, ECF No. 317 at 87.  See e.g. DeCoteau v. District Cty. 

Court, 420 U.S. 425, 442-44 (1975) (citing U.S. Department of Interior opinion for 

determination of reservation boarders).  The purchase by Santa Clara Pueblo of a portion 

of the Baca Ranch from the Dunigan family in 2000, when the United States purchased 

the balance of the Baca Ranch to create the Valles Caldera National Preserve, included 

all of Santa Clara Pueblo’s aboriginal Indian title lands within the Baca Ranch (Baca 

Location No. 1).  The Santa Clara aboriginal Indian title lands lie generally to the 

northeast of the rim of the Valles Caldera, the Valles Caldera Rim being a natural 

boundary between the aboriginal Indian title lands of Jemez Pueblo and Santa Clara 

Pueblo.  The Santa Clara Pueblo acquisition of its aboriginal Indian title lands within the 

Baca Ranch confirms the Plaintiff’s assertion that the balance of the Valles Caldera 

National Park belongs to Jemez Pueblo pursuant to its aboriginal Indian title.  Jemez 

Pueblo and Santa Clara Pueblo mutually respected the Valles Caldera Rim as the 

aboriginal Indian title boundary between them.  See Mem. Op. and Order, ECF No. 317 

at n.20.  

III(F) The Pueblo of Jemez Met the Exclusivity Test Through the Permissive Use 

Exception. 

 

58. The Pueblo of Jemez met the exclusivity requirement of aboriginal Indian title as 

to the Claim Area despite use by other Indian tribes or pueblos in portions of the Claim Area by 

showing that such use was permissive use. 
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Authority:  “The general rule of exclusive use and occupancy is subject to three 

exceptions: (1) the joint and amicable use exception; (2) the dominated use exception; 

and (3) the permissive use exception.”  Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *12 (Fed. Cl. June 19, 

2000). 

59. Use of portions of the Claim Area by other Indian individuals, tribes, or pueblos 

constituted permissive use and does not defeat the Pueblo of Jemez’s aboriginal Indian title or 

the exclusive nature of its use and occupancy.   

Authority:  Permissive use by other tribes will not preclude a finding of exclusive 

use and occupancy.  Alabama-Coushatta Tribe of Tex. v. United States, Congressional 

Reference No. 3-83, 2000 WL 1013532, at **13-14 (Fed. Cl. June 19, 2000) (citing 

Wichita Indian Tribe v. United States, 696 F.2d 1378 (Fed. Cir. 1983)).  The United 

States Claims Court in Zuni Tribe of N.M. v. United States, said: 

The use by other tribes, as described in the accompanying Findings, was 

either temporary and under agreement with the Zuni or was of specific short 

duration and the result of raid or other hostile intrusion.  This court concludes 

that the use by other tribes, to such a limited extent, does not vitiate or detract 

from the court's finding of plaintiff's actual exclusivity of use and occupancy. 

 

Zuni Tribe of N.M. v. United States, 12 Cl. Ct. 607, 608 (1987); see also id. at 641 (“The 

Zuni’s use was exclusive. The presence of any other indians or individuals was under 

particular specific circumstances, not detracting from the exclusivity of the Zuni use and 

ownership. Some other indians were present in the claim area with Zuni permission for 

such purposes as trade or travel; some were also given permission to use certain limited 

areas during particular designated seasons for limited purposes (such as agriculture).  

Other indians, particularly the Apache and Navajo, were also present in the claim area for 
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brief, and various, periods of time and for the sole purpose of raiding; their presence was 

objected to, and was resisted and/or repulsed, by the Zuni.”). 

60. The presence of other Indian individuals, tribes, or pueblos in the Claim Area was 

for purposes of limited, permissive purposes, or was resisted and repulsed by the Pueblo of 

Jemez. 

Authority:  “The use by other tribes, as described in the accompanying Findings, 

was either temporary and under agreement with the Zuni or was of specific short duration 

and the result of raid or other hostile intrusion.  This court concludes that the use by other 

tribes, to such a limited extent, does not vitiate or detract from the court’s finding of 

plaintiff's actual exclusivity of use and occupancy.”  Zuni Tribe of N.M. v. United States, 

12 Cl. Ct. 607, 608 (1987). 

61. The Pueblo of Jemez established an overwhelmingly predominant presence in the 

Claim Area, such that sporadic and permissive uses by other Indian individuals, tribes, or 

pueblos did not destroy the exclusivity of Jemez use and occupation.   

Authority:  Where a tribe establishes that its presence was “overwhelmingly 

predominant and lasted a long time”, sporadic and permissive use and occupancy by 

other Indians does not destroy exclusivity.  Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *14 (Fed. Cl. June 19, 

2000) (citing Strong v. United States, 518 F.2d 556, 565 (Ct. Cl. 1975)); Wichita Indian 

Tribe v. United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983) (“the evidence supporting 

mutual use of this land is not specific enough to justify a finding of a lack of exclusive 

use of all the Texas lands, especially given the Wichitas’ role as traders and their friendly 

relationship with these tribes”); id. (“If the Comanches and Kiowas entered Wichita 
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territory mainly to trade with them and considered this land to be that of the Wichitas, 

these visiting tribes should be considered guests of the Wichitas, and their presence 

would not affect the Wichitas’ aboriginal title.”). 

62. Permissive use of the Claim Area by other Indian individuals, tribes, or pueblos 

can be inferred from the record as a whole and need not be explicit. 

Authority:  To satisfy the permissive use exception, permission need not be 

explicit, but may be inferred from the record as a whole.  Alabama-Coushatta Tribe of 

Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at *14 (Fed. 

Cl. June 19, 2000); see Strong v. United States, 518 F.2d 556, 572 (Ct. Cl. 1975).  In 

Strong, the Court of Claims found that a tribe other than the claimant tribe had two 

settlements in the claim area and inferred permissive use, stating that: 

There is evidence that the Wyandot had given permission to other Indian 

tribes to use their lands in Ohio, and we think the record, taken as a whole, 

supports the inference that the Ottawa were in the Sandusky area with the 

consent of the Wyandot.  Permissive use by the Ottawa did not diminish the 

title of the Wyandot, and by the same token, such use gave the Ottawa no 

interest in the land. 

 

Strong, 518 F.2d at 572.   

 

Courts have given significant weight to administrative recognition of tribal 

boundaries.  Mem. Op. and Order, ECF No 317 at 87; see e.g. DeCoteau v. Dist. Cty. 

Court, 420 U.S. 425, 442-44 (1975) (citing U.S. Department of Interior opinion for 

determination of reservation boarders).  The purchase by Santa Clara Pueblo of a portion 

of the Baca Ranch from the Dunigan family in 2000, when the United States purchased 

the balance of the Baca Ranch to create the Valles Caldera National Preserve, included 

all of Santa Clara Pueblo’s aboriginal Indian title lands within the Baca Ranch (Baca 

Location No. 1).  The Santa Clara aboriginal Indian title lands lie generally to the 

Case 1:12-cv-00800-JB-JFR   Document 387   Filed 04/15/19   Page 42 of 76



40 
 

northeast of the rim of the Valles Caldera, the Valles Caldera Rim being a natural 

boundary between the aboriginal Indian title lands of Jemez Pueblo and Santa Clara 

Pueblo.  The Santa Clara Pueblo acquisition of its aboriginal Indian title lands within the 

Baca Ranch confirms the Plaintiff’s assertion that the balance of the Valles Caldera 

National Park belongs to Jemez Pueblo pursuant to its aboriginal Indian title.  Jemez 

Pueblo and Santa Clara Pueblo mutually respected the Valles Caldera Rim as the 

aboriginal Indian title boundary between them.  See Mem. Op. and Order, ECF No. 317 

at n. 20.  

63. Permissive use of the Claim Area by other Indian individuals, tribes, or pueblos 

can be inferred from the record through the Pueblo of Jemez’s resistance and repulsion of raids 

by hostile Indian tribes.   

Authority:  To satisfy the permissive use exception, permission need not be 

explicit, but may be inferred from the record as a whole.  Strong v. United States, 518 

F.2d 556, 572 (Ct. Cl. 1975); see Zuni Tribe of N.M. v. United States, 12 Cl. Ct. 607, 641 

(1987) (“The Zuni’s use was exclusive. The presence of any other indians or individuals 

was under particular specific circumstances, not detracting from the exclusivity of the 

Zuni use and ownership. Some other indians were present in the claim area with Zuni 

permission for such purposes as trade or travel; some were also given permission to use 

certain limited areas during particular designated seasons for limited purposes (such as 

agriculture).  Other indians, particularly the Apache and Navajo, were also present in the 

claim area for brief, and various, periods of time and for the sole purpose of raiding; their 

presence was objected to, and was resisted and/or repulsed, by the Zuni.”). 
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64. The United States failed to show that use by other Indian individuals, tribes, or 

pueblos was more than sporadic, thus supporting the permissive use exception.  

Authority:  “Sporadic and permissive use of the [claim area] by another tribe 

would not destroy the Tribe’s exclusive use of the area.”  Alabama-Coushatta Tribe of 

Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at *25 (Fed. 

Cl. June 19, 2000) (citing Strong v. United States, 518 F.2d 556, 564-65 (Ct. Cl. 1975); 

Spokane Tribe of Indians v. United States, 163 Ct. Cl. 58, 64 n.5 (1963)).  “Although it is 

not necessary for defendant to show that other tribes established permanent settlements 

within the [claim area] to rebut the Tribe’s establishment of exclusive use, defendant 

must show more than that a tribe merely transgressed the area.”  Alabama-Coushatta 

Tribe of Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at 

*25 (Fed. Cl. June 19, 2000).  

65. Incidental use of, or passing through, the Claim Area by other Indian individuals, 

tribes, or pueblos was permissive or so sporadic as to not be inconsistent with the Pueblo of 

Jemez’s aboriginal Indian title.  

Authority:  Where a tribe establishes that its presence was “overwhelmingly 

predominant and lasted a long time”, sporadic and permissive use and occupancy by 

other Indians does not destroy exclusivity.  Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *14 (Fed. Cl. June 19, 

2000) (citing Strong v. United States, 518 F.2d 556, 565 (Ct. Cl. 1975)); Wichita Indian 

Tribe v. United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983) (“the evidence supporting 

mutual use of this land is not specific enough to justify a finding of a lack of exclusive 

use of all the Texas lands, especially given the Wichitas’ role as traders and their friendly 
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relationship with these tribes”); id. (“If the Comanches and Kiowas entered Wichita 

territory mainly to trade with them and considered this land to be that of the Wichitas, 

these visiting tribes should be considered guests of the Wichitas, and their presence 

would not affect the Wichitas’ aboriginal title.”); Yakima Tribe v. United States, 12 Ind. 

Cl. Comm. 301, 378-79 (1963) (finding presence of other tribes in claimant tribe’s 

fishing village did not defeat exclusive use as the claimant tribe “built and maintained 

weirs,” would “distribute fish to visiting Indians for their daily needs,” and “[a]ny 

supplies of fish which were taken back to the visitors’ home territories were obtained by 

bartering with the claimant tribe”).  

66. Once the Pueblo of Jemez established aboriginal Indian title to the Claim Area by 

exclusive use and occupancy, entry by other Pueblos or tribes, unless openly hostile, is 

permissive, particularly if such entry is sporadic.  

Authority:  “‘If permissive in its inception, then such permissive character, being 

stamped on the use at the outset, will continue of the same nature, and no adverse user 

can arise until a distinct and positive assertion of a right hostile to the owner, and brought 

home to him, can transform a subordinate and friendly holding into one of an opposite 

nature, and exclusive and independent in its character.’” Hester v. Sawyers, 1937-NMSC-

056, ¶ 26, 41 N.M. 497 (citing Pitzman v. Boyce, 19 S.W. 1104, 1105).  “A prescriptive 

right cannot grow out of a strictly permissive use, no matter how long the use.”  Hester v. 

Sawyers, 1937-NMSC-056, ¶ 19, 41 N.M. 497 (citing 1 Thompson on Real Property § 

471); Martinez v. Mundy, 1956-NMSC-037, ¶ 21, 61 N.M. 87, overruled on an unrelated 

issue (right to a jury trial on a counterclaim) by Evans Fin. Corp. v. Strasser, 1983-

NMSC-053, 99 N.M. 788 (“The testimony at the trial of this cause reflected that the use 
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of the Mundy Tract for pasturage and livestock watering by appellants was not 

continuously but spasmodically, and access was gained through unfenced portions or 

through fenced portions at times when the fences were down or in a state of neglect, 

therefore, any such use would be permissive and not adverse to the title of the record 

owner.  The above would also apply to the cutting of wood and use of the roads by 

appellants.”). 

III(G) Alternatively, the Pueblo of Jemez Met the Exclusivity Test Through the 

Joint and Amicable Use Exception. 

 

67. The Pueblo of Jemez met the exclusivity requirement of aboriginal Indian title as 

to the Claim Area despite use by other Indian pueblos in portions of the Claim Area by showing 

that such use was joint and amicable use. 

Authority:  “The general rule of exclusive use and occupancy is subject to three 

exceptions: (1) the joint and amicable use exception; (2) the dominated use exception; 

and (3) the permissive use exception.”  Alabama-Coushatta Tribe of Tex. v. United 

States, Congressional Reference No. 3-83, 2000 WL 1013532, at *12 (Fed. Cl. June 19, 

2000). 

68. To the extent that portions of the Claim Area were used by other Indian pueblos, 

that use constituted joint and amicable possession and does not defeat the Pueblo of Jemez’s 

aboriginal Indian title or the exclusive nature of its use and occupancy. 

Authority:  “[I]t is well established that ‘two or more tribes or groups might 

inhabit an area in ‘joint and amicable’ possession without erasing the ‘exclusive’ nature 

of their use and occupancy,’ and without interrupting establishment of Indian title.”  

Alabama-Coushatta Tribe of Tex. v. United States, Congressional Reference No. 3-83, 

2000 WL 1013532, at *12 (Fed. Cl. June 19, 2000) (citing Strong v. United States, 518 
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F.2d 556, 561 (Ct. Cl. 1975); United States v. Pueblo of San Ildefonso, 513 F.2d 1383, 

1394 (Ct. Cl. 1975); Sac and Fox Tribe of Indians of Okla., 315 F. 2d 896, 903 n.11 (Ct. 

Cl. 1967)).  Though the tribes must show that “their relationship is a ‘close and intimate 

alliance, politically and socially,’ it is not necessary for the Indian groups to show that 

they are completely merged.’”  Id. at *12 (internal citation omitted).  

69. The Pueblo of Jemez and other Indian pueblos that used portions of the Claim 

Area had a relationship that constituted a close and intimate alliance, politically and socially. 

Authority:  Under the joint and amicable exception, though the tribes must show 

that “their relationship is a ‘close and intimate alliance, politically and socially,’ it is not 

necessary for the Indian groups to show that they are completely merged.’”  Alabama-

Coushatta Tribe of Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 

1013532, at *12 (Fed. Cl. June 19, 2000) (internal citation omitted). 

70. The Pueblo of Jemez and other Indian tribes or pueblos that used portions of the 

Claim Area had joint ownership of those jointly used portions of the Claim Area. 

Authority:  Claims of aboriginal Indian title may survive evidence of joint 

ownership by two or more tribes.  Mem. Op. and Order, ECF No. 317 at 91. 

71. The Pueblo of Jemez retained its aboriginal Indian title to the Claim Area despite 

evidence of joint use or ownership by other Indian pueblos or tribes of portions of the Claim 

Area. 

Authority:  Claims of aboriginal Indian title may survive evidence of joint 

ownership by two or more tribes. Mem. Op. and Order, ECF No. 317 at 91.  Courts have 

given significant weight to administrative recognition of tribal boundaries.  Id. at 87; see 
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e.g. DeCoteau v. Dist. Cty. Court, 420 U.S. 425, 442-44 (1975) (citing U.S. Department 

of Interior opinion for determination of reservation boarders). 

The purchase by Santa Clara Pueblo of a portion of the Baca Ranch from the 

Dunigan family in 2000, when the United States purchased the balance of the Baca 

Ranch to create the Valles Caldera National Preserve, included all of Santa Clara 

Pueblo’s aboriginal Indian title lands within the Baca Ranch (Baca Location No. 1).  The 

Santa Clara aboriginal Indian title lands lie generally to the northeast of the rim of the 

Valles Caldera, the Valles Caldera Rim being a natural boundary between the aboriginal 

Indian title lands of Jemez Pueblo and Santa Clara Pueblo.  The Santa Clara Pueblo 

acquisition of its aboriginal Indian title lands within the Baca Ranch confirms the 

Plaintiff’s assertion that the balance of the Valles Caldera National Park belongs to Jemez 

Pueblo pursuant to its aboriginal Indian title.  Jemez Pueblo and Santa Clara Pueblo 

mutually respected the Valles Caldera Rim as the aboriginal Indian title boundary 

between them.  See Mem. Op. and Order, ECF No. 317, 80 at n.20.  

 

III(H) The Pueblo of Jemez Established the Extent and Boundaries of Aboriginal 

Indian Title to the Claim Area. 

 

72. To the extent that other Indian individuals, tribes, or pueblos entered some portion 

of the Claim Area, Jemez non-exclusive use is not automatically imputed to other areas of 

exclusive use by the Pueblo of Jemez. 

Authority:  “[A] claimant tribe’s non-exclusive use of one segment of the claim 

area is not automatically imputed to the whole claim area.”  Alabama-Coushatta Tribe of 

Tex. v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at *14 (Fed. 

Cl. June 19, 2000) (citing Wichita Indian Tribe v. United States, 696 F.2d 1378, 1385 
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(Fed. Cir. 1983) (“The sphere of Osage influence capable of disrupting the Wichitas’ 

exclusivity of use, however, did not extend to the southern border of Oklahoma.”).  The 

Court may find that a claimant tribe had exclusive use of certain portions of the claim 

area, but failed to prove exclusive use of other portions.  Alabama-Coushatta Tribe, at 

*14 (citing Sac and Fox Tribe of Indians of Okla., 315 F.2d 896, 901-06 (Ct. Cl. 1963); 

Strong v. United States, 518 F.2d 556, 565-69 (Ct. Cl. 1975)). 

IV. THE PUEBLO OF JEMEZ’S ABORIGINAL INDIAN TITLE TO THE CLAIM 

AREA HAS NOT BEEN EXTINGUISHED OR ABANDONED. 

 

IV(A) The Pueblo of Jemez’s Aboriginal Indian Title Was Not Extinguished by any 

Clear and Unambiguous Act of any Sovereign. 

 

73. The mere extension of Spanish and Mexican sovereignty over the Claim Area did 

not extinguish the Pueblo of Jemez’s aboriginal Indian title.   

Authority:  “The Spanish and Mexican governments recognized the Pueblos’ land 

titles.”  New Mexico v. Aamodt, 537 F.2d 1102, 1108 (10th Cir. 1976).  The United States 

Claims Court has found that as to Zuni Pueblo, “the Mexicans, as the Spanish before 

them, recognized the Zunis’ right to, and permitted the Zunis to, continue such use and 

occupancy of lands as they had been accustomed to prior to the assumption of Mexican, 

or Spanish, jurisdiction (i.e., to the lands the Zuni had used since time immemorial).”  

Zuni Tribe of New Mexico v. United States, 12 Cl. Ct. 641, 653 at n.14 (1987). 

74. Once the United States took sovereignty to the Claim Area, only Congress could 

extinguish aboriginal Indian title.  

Authority:  “The Court has repeatedly held the Indian ‘right of occupancy is 

considered as sacred as the fee-simple of the whites,’ and that this right of occupancy 

may only be extinguished by Congress's ‘plain and unambiguous’ intent, which will not 
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be ‘lightly implied,’[.]”  Pueblo of Jemez v. United States, 790 F.3d 1143, 1162 (10th Cir. 

2015) (internal citations omitted) (citing United States v. Santa Fe Pac. R.R. Co., 314 

U.S. 339, 345-346, 354 (1941)); United States v. Alcea Band of Tillamooks, 329 U.S. 40, 

46 (1946). 

75. Clear and convincing evidence of plain and unambiguous Congressional intent is 

required to effect extinguishment of the Pueblo of Jemez’s aboriginal Indian title to the Claim 

Area.  

Authority:  A court must find clear and plain intent to extinguish and 

“extinguishment cannot be lightly implied in view of the avowed solicitude of the Federal 

Government for the welfare of its Indian wards.”  United States v. Santa Fe Pac. R.R. 

Co., 314 U.S. 339, 353-54 (1941); see Mem. Op. and Order, ECF No. 317 at 119 at n.39. 

76. Although Congress has the power to extinguish the Pueblo of Jemez’s aboriginal 

Indian title, intent to do so must be plain and unambiguous and will not be “lightly implied.”  

Authority:  Mem. Op. and Order, ECF No. 317 at 91; Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1170 (10th Cir. 2015) (“aboriginal title cannot be extinguished by 

the grant to a third party of fee title to the land at issue except by clear and unambiguous 

congressional intent”) (citing United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346, 

354 (1941) (congressional intent to extinguish aboriginal Indian title must be “plain and 

unambiguous” and will not be “lightly implied”)); see also Oneida Indian Nation v. 

County of Oneida, 414 U.S. 661, 669 (1974). 

77. To the extent there exists any ambiguity in any statute or treaty that arguably 

extinguished the Pueblo of Jemez’s aboriginal Indian title to the Claim Area, this Court must 
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apply the Indian law canon that tribal property rights are preserved unless Congress’ intent to the 

contrary is clear and unambiguous.  

Authority:  A court must find clear and plain intent to extinguish and 

“extinguishment cannot be lightly implied in view of the avowed solicitude of the Federal 

Government for the welfare of its Indian wards.”  United States v. Santa Fe Pac. R.R, 

Co., 314 U.S. 339, 353-54 (1941); see Mem. Op. and Order, ECF No. 317 at 119, n.39; 

Pueblo of Jemez v. United States, 790 F.3d 1143, 1170 (10th Cir. 2015). 

78. Any doubts as to whether Indian title has been validly extinguished by the United 

States are to be resolved in favor of the Indians.  

Authority:  “We first note that ‘the rule of construction recognized without 

exception for over a century has been’ that if there is doubt whether aboriginal title has 

been validly extinguished by the United States, any ‘doubtful expressions, instead of 

being resolved in favor of the United States, are to be resolved in favor of’ the Indians.”  

Pueblo of Jemez v. United States, 790 F.3d 1143, 1162 (10th Cir. 2015) (citing United 

States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 354 (1941). 

79. All interpretation of treaty and non-treaty sources of positive law must be liberally 

construed in favor of the Pueblo of Jemez.   

Authority:  The Indian law canons of construction mandate that treaties and non-

treaty sources of positive law be liberally construed in favor of the Indians.  See 

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 2.02, at 113-115 (Nell Jessup 

Newton ed., 2012).  See also County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 

247 (1985) (“it is well established that treaties should be construed liberally in favor of 

the Indians with ambiguous provision interpreted for their benefit”); Ramah Navajo Sch. 
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Bd. v. Bureau of Revenue, 458 U.S. 832, 846 (1982) (“We have consistently admonished 

that federal statutes and regulations relating to tribes and tribal activities must be 

construed generously in order to comport with…traditional notions of [Indian] 

sovereignty and with the federal policy of encouraging tribal independence.”); Choctaw 

Nation of Indians v. United States, 318 U.S. 423, 431-432 (1943) (quoting Tulee v. 

Washington, 315 U.S. 681, 684-685 (1942) (“treaties are construed more liberally than 

private agreements . . . . Especially is this true in interpreting treaties and agreements 

with the Indians [which are to be construed] ‘in a spirit with generously recognizes the 

full obligation of this nation to protect the interests of [the Indians].’”); Choate v. Trapp, 

224 U.S. 665, 675 (1912) (“in the government's dealings with the Indians the rule is . . . 

[that] [t]he construction, instead of being strict, is liberal; doubtful expressions, instead of 

being resolved in favor of the United States, are to be resolved in favor” of the Indians); 

Worcester v. State of Ga., 31 U.S. 515, 551-557 (1832) (interpreting the Treaty of 

Hopewell in light of congressional policy to “treat [tribes] as nations, respect their rights, 

and manifest a firm purpose to afford that protection which treaties stipulate”). 

80. Any ambiguity in interpretation of treaty and non-treaty sources of positive law 

must be resolved in favor of the Pueblo of Jemez. 

Authority:  “‘[T]he rule of construction recognized without exception for over a 

century has been’ that if there is doubt whether aboriginal title has been validly 

extinguished by the United States, any ‘doubtful expressions, instead of being resolved in 

favor of the United States, are to be resolved in favor of’ the Indians.”  Pueblo of Jemez 

v. United States, 790 F.3d 1143, 1162 (10th Cir. 2015) (quoting United States v. Santa Fe 

Pac. R.R. Co., 314 U.S. 339, 354 (1941) (internal quotation marks omitted)); see also 
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McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 174 (1973) (“any doubtful 

expressions in [treaties] should be resolved in the Indians’ favor”); Choctaw Nation v. 

Oklahoma, 397 U.S. 620, 631 (1970) (“any doubtful expressions in [treaties] should be 

resolved in the Indians’ favor”); Carpenter v. Shaw, 280 U.S. 363, 367 (1930) (“doubtful 

expressions are to be resolved in favor of [the Indians]”); Winters v. United States, 207 

U.S. 564, 577 (1908) (“by a rule of interpretation of agreements and treaties with the 

Indians, ambiguities occurring will be resolved from the standpoint of the Indians”). 

81. Congress has not expressed a plain and unambiguous intent to extinguish the 

Pueblo of Jemez’s aboriginal Indian title to the Claim Area. 

Authority:  Congressional intent to extinguish aboriginal Indian title must be 

“plain and unambiguous.”  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 

(1941); Mem. Op. and Order, ECF No. 317 at 72-73, 118, n.39, 119; Pueblo of Jemez v. 

United States, 790 F.3d 1143, 1170 (10th Cir. 2015) (describing “clear and unambiguous 

congressional intent.”). 

82. No express Congressional intent obvious on the face of a Congressional statute 

exists that would extinguish the Pueblo of Jemez’s aboriginal Indian title to the Claim Area. 

Authority:  Congressional intent to extinguish aboriginal Indian title must be 

“plain and unambiguous.”  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 

(1941); Mem. Op. and Order, ECF No. 317 at 72-73, 118, n.39, 119; Pueblo of Jemez v. 

United States, 790 F.3d 1143, 1170 (10th Cir. 2015) (describing “clear and unambiguous 

congressional intent.”). 
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83. Although the United States, as well as its predecessor sovereigns, had authority to 

issue land grants, those grants were subject to and insufficient by themselves to extinguish the 

aboriginal Indian title of the Pueblo of Jemez to the Claim Area.  

Authority:  Mem. Op. and Order, ECF No. 317 at 77.  Although European 

sovereigns exercised the power to grant land, such grants were subject only to Indian 

right of occupancy.  Johnson v. M’Intosh, 21 U.S. 543, 574 (1823) (“While the different 

nations of Europe respected the right of the natives, as occupants, they asserted the 

ultimate dominion to be in themselves; and claimed and exercised, as a consequence of 

this ultimate dominion, a power to grant the soil, while yet in possession of the natives. 

These grants have been understood by all, to convey a title to the grantees, subject only 

to the Indian right of occupancy.”) (emphasis added); Pueblo of Jemez v. United States, 

790 F.3d 1143, 1152-1161 (10th Cir. 2015) (summarizing cases discussing same).  

84. Unless a European sovereign purchased the land from the Pueblo of Jemez, any 

grant of title to the land affected title to only as against Europeans and did not affect the rights of 

the Pueblo of Jemez to the Claim Area. 

Authority:  “Until the European sovereign purchased the land from a given Tribe, 

the grant ‘asserted a title against Europeans only and was considered as blank paper so 

far as the rights of natives were concerned.’”  Mem. Op. and Order, ECF No. 317 at 77 

(citing Worcester v. State of Ga., 31 U.S. 515, 546 (1832)); Pueblo of Jemez v. United 

States, 790 F.3d 1143, 1170 (10th Cir. 2015) (“aboriginal title cannot be extinguished by 

the grant to a third party of fee title to the land at issue except by clear and unambiguous 

congressional intent”). 
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85. Limited settlement of the Claim Area by non-Indians is not sufficient to 

extinguish the Pueblo of Jemez’s aboriginal Indian title to the Claim Area.   

Authority:  Mem. Op. and Order, ECF No. 317 at 95.  The Pueblo of Jemez does 

“not have to allege that the Baca heirs and their successors were not using the land so 

long as the Pueblo alleged that it was also using the land in traditional Indian ways.”  

Pueblo of Jemez v. United States, 790 F.3d 1143, 1172 (10th Cir. 2015). 

IV(B) No Congressional Act or Judicial Action Ever Extinguished the Pueblo of 

Jemez’s Aboriginal Indian Title to the Claim Area. 

 

86. Under the Non-Intercourse Act, only Congress can extinguish the Pueblo of 

Jemez’s aboriginal Indian title to the Claim Area.  

Authority:  The Non-Intercourse Act, 25 U.S.C. § 177, prohibits the conveyance 

of aboriginal Indian title land, continues in full force today, and applies to Indian lands 

throughout the United States.  COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 

1.03[2] at 35 (Nell Jessup Newton ed., 2012); County of Oneida v. Oneida Indian Nation, 

470 U.S. 226, 247 (1985).  The Act of February 27, 1851, 9 Stat. 574, 587 extended the 

Indian Non-Intercourse Act specifically to New Mexico and Utah.  United States v. Santa 

Fe Pac. R.R. Co., 314 U.S. 339, 347 (1941). 

87. Congress’s creation of the Valles Caldera National Preserve did not extinguish the 

Pueblo of Jemez’s aboriginal Indian title to the Claim Area. 

Authority:  The Tenth Circuit has rejected the Defendant United States’ argument 

that the Preservation Act extinguished the Pueblo’s title, and finding that “nowhere in the 

Preservation Act did Congress say it intended to extinguish aboriginal title.”  Pueblo of 

Jemez v. United States, 790 F.3d 1143, 1172 (10th Cir. 2015).  Congressional intent to 

extinguish aboriginal Indian title must be “plain and unambiguous.”  United States v. 
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Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941); Mem. Op. and Order, ECF No. 317 at 

72-73, 118, n.39, 119. 

88. In creating the Valles Caldera National Preserve, Congress’ stated purpose was to 

preserve the cultural and historic value of the land, to avoid interference with Native American 

religious and cultural sites, and to consult with Indian tribes and pueblos. 

Authority:  “[A]s the Jemez Pueblo and Amici point out, one of the purposes of 

the Act was to preserve the cultural and historic value of the land, while avoiding 

interference with ‘Native American religious and cultural sites,’ . . . . in consultation with 

Indian tribes and pueblos.”  Pueblo of Jemez v. United States, 790 F.3d 1143, 1172 (10th 

Cir. 2015) (internal citations omitted) (citing 16 U.S.C. §§ 398v-3(b), 698v-3(g)(2)(B), 

698v-6(f)(5)).  

89. The warranty deed the United States accepted from the Baca successors to create 

the Preserve specifically excepted from the warrants all prior “claims of and demands of any 

Indian nation, tribe, or pueblo” including the Pueblo of Jemez. 

Authority:  Pueblo of Jemez v. United States, 790 F.3d 1143, 1170 (10th Cir. 

2015) (“aboriginal title cannot be extinguished by the grant to a third party of fee title to 

the land at issue except by clear and unambiguous congressional intent”).  “Until the 

European sovereign purchased the land from a given Tribe, the grant ‘asserted a title 

against Europeans only and was considered as blank paper so far as the rights of natives 

were concerned.’”  Mem. Op. and Order, ECF No. 317 at 77 (citing Worcester v. State of 

Ga., 31 U.S. 515, 546 (1832)). 

90. As a matter of law, there is no language in the 1860 Baca Grant that purports to 

extinguish the Pueblo of Jemez’s aboriginal Indian title to the Claim Area. 
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Authority:  “This appeal concerns whether the 1860 Baca grant extinguished the 

Jemez Pueblo’s alleged aboriginal title . . . . [w]e hold it did not . . . .”  Pueblo of Jemez v. 

United States, 790 F.3d 1143, 1147 (10th Cir. 2015); id. at 1170 (“aboriginal title cannot 

be extinguished by the grant to a third party of fee title to the land at issue except by clear 

and unambiguous congressional intent”).  “Until the European sovereign purchased the 

land from a given Tribe, the grant ‘asserted a title against Europeans only and was 

considered as blank paper so far as the rights of natives were concerned.’”  Mem. Op. and 

Order, ECF No. 317 at 77 (citing Worcester v. State of Ga., 31 U.S. 515, 546 (1832)). 

91. The Surveyor General of New Mexico’s conclusion that the lands were vacant 

prior to the 1860 Baca Grant is of no effect as he had no authority to extinguish the Pueblo of 

Jemez’s aboriginal Indian title to the Claim Area.   

Authority:  “[T]he conclusion of the Surveyor General of New Mexico that the 

lands at issue were vacant and thus could be transferred to the Baca heirs did not by itself 

serve to extinguish existing aboriginal title.”  Pueblo of Jemez v. United States, 790 F.3d 

1143, 1163 (10th Cir. 2015).  “It therefore makes no difference that the Surveyor General 

believed the land selected by the Baca heirs was vacant.  He had no authority to 

extinguish the Jemez Pueblo’s aboriginal title.”  Id. at 1164; Mem. Op. and Order, ECF 

No. 317 at 42 (summarizing the Tenth Circuit’s holding that “because the Surveyor-

General had no authority to extinguish aboriginal title, his belief as to vacancy of the 

lands is irrelevant”). 

92. There is no evidence the Claim Area was ever administratively included in the 

Jemez Forest Reserve or a Taylor Grazing District, or that any lands within the Claim Area were 

patented under the homestead laws.  

Case 1:12-cv-00800-JB-JFR   Document 387   Filed 04/15/19   Page 57 of 76



55 
 

Authority:  Congressional intent to extinguish aboriginal Indian title must be 

“plain and unambiguous.”  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 

(1941); Mem. Op. and Order, ECF No. 317 at 72-73, 118, n.39, 119; Pueblo of Jemez v. 

United States, 790 F.3d 1143, 1170 (10th Cir. 2015) (describing “clear and unambiguous 

congressional intent.”). 

93. The United States has never extinguished the Pueblo of Jemez’s aboriginal Indian 

title to the Claim Area by including it within the Jemez National Forest Reserve, and no evidence 

to the contrary was presented at trial. 

Authority:  Congressional intent to extinguish aboriginal Indian title must be 

“plain and unambiguous.”  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 

(1941); Mem. Op. and Order, ECF No. 317 at 72-73, 118, n.39, 119; Pueblo of Jemez v. 

United States, 790 F.3d 1143, 1170 (10th Cir. 2015) (describing “clear and unambiguous 

congressional intent.”). 

94. The United States has never extinguished the Pueblo of Jemez’s aboriginal Indian 

title to the Claim Area by including any of it within the boundaries of a grazing district 

established pursuant to the Taylor Grazing Act of 1934, 43 U.S.C. §§ 315-315r (“Taylor Grazing 

Act”), and no evidence to the contrary was presented at trial.  

Authority:  Accord Pueblo de Zia v. United States, 19 Ind. Cl. Comm. 56, 68 

(1968) (“Zia III”).  

95. The United States has never extinguished the Pueblo of Jemez’s aboriginal Indian 

title to any of the Claim area by patenting any lands within the Claim area to private parties 

under the homestead acts.  
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Authority:  See Pueblo de Zia v. United States, 19 Ind. Cl. Comm. 56, 77 (1968) 

(“Zia III”).  

96. The Pueblo of Jemez’s claim here involves different land than that at issue in 

Jemez Pueblo’s joint Indian Claims Commission action with Zia and Santa Ana, and therefore is 

not identical to the prior action before the Indian Claims Commission.  

Authority:  “Baca Location No. 1, which included the area of the Valles Caldera, 

was not the subject of this litigation.”  Mem. Op. and Order, ECF No. 317 at 95; Pueblo 

of Zia, et al v. United States, 11 Ind. Cl. Comm. 131 (1962) (“Zia I”); Pueblo of Zia v. 

United States, 165 Ct. Cl. 501 (1964) (“Zia II”); Pueblo of Zia v. United States, 19 Ind. 

Cl. Comm. 56 (1968) (“Zia III”); Pueblo of Zia v. United States, 474 F.2d 639, 641 (Ct. 

Cl.1973) (“Zia IV”). 

97. Because the Baca grant did not extinguish aboriginal Indian title of the Pueblo of 

Jemez and because there is no evidence the Pueblo of Jemez had a claim against the United 

States prior to 1946 with respect to the land involved in this action, the Pueblo of Jemez’s joint 

ICC action with Zia and Santa Ana does not bar Jemez’s current quiet title action to establish 

that its aboriginal Indian title to different land has not been extinguished.   

Authority:  Based on the appellate record, the Tenth Circuit held that “we cannot 

say that either the Baca grant or use of the land by the Baca heirs or their successors 

establish as a matter of law that the Jemez Pueblo had a pre-1946 claim against the 

government under the ICCA.”  Pueblo of Jemez v. United States, 790 F.3d 1143, 1168 

(10th Cir. 2015).  “Baca Location No. 1, which included the area of the Valles Caldera, 

was not the subject of this litigation.”  Mem. Op. and Order, ECF No. 317 at 9; Pueblo of 

Zia, et al v. United States, 11 Ind. Cl. Comm. 131 (1962) (“Zia I”); Pueblo of Zia v. 
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United States, 165 Ct. Cl. 501 (1964) (“Zia II”); Pueblo of Zia v. United States, 19 Ind. 

Cl. Comm. 56 (1968) (“Zia III”); Pueblo of Zia v. United States, 474 F.2d 639, 641 (Ct. 

Cl.1973) (“Zia IV”). 

98. Congress’ passage of the Valles Caldera Preservation Act to govern the Valles 

Caldera National Preserve did not extinguish the Pueblo of Jemez’s aboriginal Indian title to the 

Claim Area, and no evidence to the contrary was presented at trial.  

Authority:  The Tenth Circuit has rejected the Defendant United States’ argument 

that the Preservation Act extinguished the Pueblo’s title, and finding that “nowhere in the 

Preservation Act did Congress say it intended to extinguish aboriginal title.”  Pueblo of 

Jemez v. United States, 790 F.3d 1143, 1172 (10th Cir. 2015). 

IV(C) The Pueblo of Jemez’s Aboriginal Indian Title Was Not Extinguished 

Through “Substantial Interference.” 

 

99. The United States Supreme Court has never endorsed the theory that the Pueblo 

of Jemez’s aboriginal Indian title can be extinguished in favor of the United States through 

“substantial interference” by non-Indians over time.   

Authority:  Mem. Op. and Order, ECF No. 317 at 119, n.39. 

100. Indian Claims Commission and U.S. Court of Claims decisions do not provide 

precedential value controlling the Court in this case. 

Authority:  This Court has stated: “ICC and Court of Claims cases where both 

parties stipulated to the United States taking of aboriginal title do not provide sufficient 

precedential value to control the Court in this case.”  Mem. Op. and Order, ECF No. 317 

at 118-119, n.39. 

101. Purported “takings” of aboriginal Indian title in Indian Claims Commission cases 

were often fictitious and are not precedent for this case.   
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Authority:  The Indian Claims Commission lacked jurisdiction to adjudicate 

Indian title or return Indian lands based on continuing aboriginal Indian title; it could 

only award money for a taking of aboriginal Indian title land that had actually occurred 

prior to August 13, 1946.  Indian Claims Commission Act, 79 Cong. Ch. 959, 60 Stat. 

1049, § 2 (August 13, 1946).  Parties before the Indian Claims Commission had no 

incentive to litigate whether a taking actually occurred, as a stipulation to that effect 

“suit[ed] their mutual objectives – resolution of the claim for the lawyers for the United 

States, and payment of fees to counsel for the plaintiff tribe.”  Mem. Op. and Order, ECF 

No. 317 at 119, n.39. 

The problem of attorney conflicts of interest that led to ICC awards for fictitious 

“takings” was described in some detail by Court of Claims Judge Nichols in his dissent in 

Pueblo of Santo Domingo v. United States, 647 F.2d 1087, 1090-91 (Ct. Cl. 1981) 

(Nichols J., dissenting), cert. denied, 456 U.S. 1006 (1982).  Felix Cohen drafted the 

Santo Domingo petition asserting that the United States was liable for breach of trust and 

trespass for failing to protect the Pueblo’s aboriginal Indian title lands from non-Indian 

intrusion and appropriation.  Letter from Richard Schifter, General Counsel, Association 

on American Indian Affairs, to Alden Stevens, President, Association on American 

Indian Affairs (Feb. 20, 1967), attached to Pl. Pueblo of Jemez Mot. in Lim. To Exclude 

Certain Evid., ECF No. 236-4 at 2. Subsequent claims counsel changed the theory of the 

case to seek damages for “takings” by filing a stipulation of extinguishment without 

informing the Pueblo. Through new counsel upon discovery of the stipulation, the Pueblo 

filed a motion to set aside the stipulation, which was denied. 
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As stated by Judge Nichols in his dissent in Pueblo of Santo Domingo v. United 

States: 

Unfortunately the machinery of the Indian Claims Commission Act is such 

as to generate conflicts of interest. One of many such situations is the one 

asserted here, i. e., the attorney's interest, but not the tribe's is to effect a 

judicial sale, as it were, of tribal land at values of some historic past date, 

not of the present, to be set by the Commission, whether or not the Indians 

may in reality ever have had their title extinguished except by the ICC 

proceeding itself. *** One conflict long tacitly ignored in ICC cases is that 

the counsel’s interest on the usual contingent fee basis turns only on the 

amount of award to be extracted from defendant; yet the tribe's interest is 

not only in the amount of the award, but also in minimizing what land title 

or claim thereto it has to give up, which may be substantial. Thus for 

example, a million dollar award may be better for counsel, but worse for the 

tribe, compared to a half million, if the former operates to extinguish Indian 

title to substantial tracts by virtue of 25 U.S.C. s 70u, while the latter does 

not. If the tribe thereby retains title to lands worth $500,000 or more, it gains 

by the smaller award. The Supreme Court in United States v. Santa Fe 

Pacific Railroad, 314 U.S. 339, 62 S.Ct. 248, 86 L.Ed. 260 (1941), sets forth 

the canon that received general lip service in ICC cases, that any alleged 

extinguishment of Indian title not the result of express congressional action 

“cannot be lightly implied.” This was not always easy to implement where 

the Indians were expelled de facto but not de jure, and instances have 

occurred where awards were made and title extinguished by judgment 

where there was no expulsion even de facto. The tendency was to think if 

the Indians were alleging a tract was taken, no harm could follow from 

accepting their view. 

 

Pueblo of Santo Domingo v. United States, 647 F.2d 1087, 1090-91 (Ct. Cl. 1981) 

(Nichols J., dissenting), cert. denied, 456 U.S. 1006 (1982). 

Although the 1946 Indian Claims Commission Act was not intended by Congress 

to do further damage to Indian tribes, it did so by liquidating many tribes’ aboriginal 

Indian title in the Western United States for “awards” based on historical appraisals of the 

value of the Indians’ land at the time of “taking” (not including interest from the date of 

“taking”, or adjusted for inflation to the date of payment), see United States v. Dann, 706 

F.2d 919, 929, 932 (9th Cir. 1983), rev’d on other grounds, 470 U.S. 39 (1985) 
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(homestead laws, the 1934 Taylor Grazing Act, and federal administration did not 

extinguish aboriginal Indian title); United States v. Dann, 470 U.S. 39 (1985) (“payment” 

occurred under ICC § 22(a) when the funds in question were placed by the United States 

into an account in the Treasury for the Tribe and precluded further claims against the 

United States), and did so without adhering to U.S. Supreme Court precedent, leading to 

absurd conclusions about how Indian lands were taken.  See Gila River Pima-Maricopa 

Indian Cmty. v. United States, 494 F.2d 1386, 1394 (1974) (Nichols, J., concurring); 

Pueblo of Santo Domingo v. United States, 647 F.2d 1087 (Ct. Cl. 1981) (Nichols, J., 

dissenting), cert. denied, 456 U.S. 1006 (1982) (motion to set aside stipulation of 

extinguishment of aboriginal Indian title as unauthorized and contrary to express 

directions of client denied as untimely). 

102. The U.S. Court of Claims opinions do not bind the Tenth Circuit and, absent the 

Tenth Circuit’s directive to consider them, do not bind this Court.   

Authority:  Mem. Op. and Order, ECF No. 317 at 118, n.39. 

103. The U.S. Court of Claims opinions are not very persuasive, because the issue 

whether a taking occurred was neither contested nor adjudicated in the Court of Claims’ 

opinions.   

Authority:  Mem. Op. and Order, ECF No. 317 at 118, n.39. 

104. The only U.S. Court of Claims, Claims Court, and Court of Federal Claims’ cases 

that have persuasive value to this Court are those that discuss the joint-and-amicable-use 

exception, the dominated use exception, and the permissive use exception to the exclusive-use-

and-occupancy rule.   
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Authority:  Mem. Op. and Order, ECF No. 317 at 82, n.22; Order, ECF No. 374, 

at 2, n.3. 

105. The Defendant United States has conceded in other litigation that after 1848:  

“The Pueblos never entered into any treaty with the United States, for the cession of any of their 

lands or for any other purpose, nor did they engage in any other act after 1848 that effectuated a 

relinquishment of the Aboriginal Lands or their associated water rights.”   

Authority:  Pueblos and United States’ Opening Brief, ECF No. 4362 at p. 7, filed 

in United States on behalf of Pueblos of Jemez v. Abousleman, No. CV 83-1041 

MV/WPL (D.N.M.). 

106. Simultaneous occupancy and use of land pursuant to fee title and aboriginal 

Indian title of the Pueblo of Jemez can occur because the nature of Indian occupancy differs 

significantly from the occupancy of settlers.  

Authority:  The Tenth Circuit has expressly adopted this principle and rejected the 

United States’ arguments to the contrary.  Pueblo of Jemez v. United States, 790 F.3d 

1143, 1165 (10th Cir. 2015). 

107. No evidence was provided that demonstrated that Congressional action was tied 

to any interference affecting the Pueblo of Jemez’s use of the Claim Area and, thus, such 

interference cannot extinguish the Pueblo of Jemez’s aboriginal Indian title. 

Authority:  If no evidence is provided the Court demonstrating Congressional 

action tied to interference that significantly affects an Indian Tribe’s use of its historic 

lands, then any interference cannot extinguish aboriginal Indian title.  United States v. 

Santa Fe Pac. R.R. Co., 314 U.S. 339, 351 (1941) (“We are not advised that Congress 

took any such action. In its absence we must conclude that these Acts were concerned not 
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with the problem of ascertaining the boundaries of Indian country”); Mem. Op. and 

Order, ECF No. 317 at 121, n.39 (“On a clean slate, the Court would not adopt the 

gradual taking theory but would require evidence of clear and unambiguous 

Congressional intent to extinguish aboriginal title, and require that such intent be obvious 

on the face of a Congressional statute.”). 

108. Some entries by non-Indians into the Claim Area is at most evidence of official 

negligence or lack of knowledge of the Pueblo of Jemez and is not evidence of an intent on the 

part of the United States to abolish aboriginal Indian title. 

Authority:  “The fact that some entries [by non-Indians] were allowed in [a 

plaintiff’s] aboriginal areas is evidence of official negligence, or lack of knowledge of the 

[plaintiff’s] areas, rather than an intent on the part of the United States to abolish their 

whole titles.”  Mem. Op. and Order, ECF No. 317 at 98 (quoting United States v. Pueblo 

of San Ildefonso, 513 F.2d 1383, 1390 (Ct. Cl. 1975)). 

109. Voluntary abandonment is not a basis for title extinguishment, but may determine 

a dispute between two or more Indian tribes over which owns disputed territory. 

Authority:  “Rather than serving as the basis for title extinguishment, voluntary 

abandonment most frequently figures in disputes over which of two Tribes owns disputed 

territory.”  Mem. Op. and Order, ECF No. 317 at 91 (citing Six Nations v. United States, 

173 Ct. Cl. 899 (1965)).  

IV(D) The United States Failed to Prove a Finding of a Gradual Taking. 

 

110. In its Memorandum Opinion and Order, ECF No. 317 at 117-18, this Court 

identified the following five factors, none of which is dispositive, that could support a finding 

that non-Indians substantially interfered with aboriginal Indian title over time so as to effectuate 
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a gradual taking, but has also held that any such taking must be tied to factors demonstrating 

Congressional action tied to interference that significantly affects an Indian Tribe’s use of its 

historic lands:  (1) the creation of an Indian reservation; (2) Congressionally authorized 

settlement of historic tribal lands; (3) A Congressionally ratified Executive Order increasing the 

size of reservation lands set aside for exclusive Indian use; (4) A cabinet-level order, pursuant to 

a Congressional act, imposing restrictions on Indian use of their historic lands; and (5) 

Congressional action (or executive branch action taken pursuant to a specific Congressional Act) 

designating aboriginal Tribal land for conservation, recreation, or commercial use (such as a 

forest reserve or a grazing district) with the intent to extinguish the aboriginal Indian title held in 

those lands. 

Authority:  Mem. Op. and Order, ECF No. 317 at 117-18. 

IV(E) The United States Failed to Present Evidence of a Congressionally 

Authorized Settlement of the Pueblo of Jemez’s Historic Tribal Lands. 

 

111. There is no evidence in the record that the creation of the Pueblo of Jemez’s 

Indian Reservation extinguished aboriginal Indian title to the Claim Area. 

Authority:  The creation of an Indian reservation does not invariably extinguish 

aboriginal Indian title claims to outlying areas.  United States v. Pueblo of San Ildefonso, 

513 F.2d 1383, 1388 (1975).  As this Court noted in its summary of Pueblo of San 

Ildefonso, “creation of the reservation by itself was insufficient to extinguish aboriginal 

title to lands not included in the reservation borders.”  Mem. Op. and Order, ECF No. 317 

at 114.  “Extinguishment occurred only when federal land laws granted non-Indians the 

right to settle particular lands.”  Id.  
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112. The sole purpose for federal legislation confirming the Pueblo of Jemez’s Pueblo 

land grants as reservations was to formally approve and sanction the bona fide grants of prior 

sovereigns, and to authorize the issuance of patents therefor.  

Authority:  “The Act of December 22, 1858, did not ‘give’ any lands to these 

pueblo Indians, but merely validated title to lands which the pueblos already owned. The 

United States was obliged under principles of international law to confirm the bona fide 

grants of prior sovereigns in order to give effect to the 1848 treaty with the Republic of 

Mexico.”  United States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1388 (1975). 

113. The main part of the Jemez Pueblo Reservation is the 17,331 acre 1689 four 

square league Spanish land grant given by then Governor of New Mexico Domingo Jironza 

Pétriz de Cruzate, which Congress confirmed Act of December 22, 1858.  

Authority:  Joe S. Sando, Handbook of North American Indians, Vol. 9 at 422; 

Joe S. Sando, Nee Hemish: A History of Jemez Pueblo 17-19 (2008).  The act of 

December 22, 1858 states that: “[T]his confirmation, shall only be construed as a 

relinquishment of all title and claim of the United States to any of said lands, and shall 

not affect any adverse valid rights, should such exist.”  Confirmation of the Grant was 

only a quitclaim from the United States and there is no indication in the Act of any 

Congressional intent to extinguish any surrounding aboriginal Indian title.  DX-TY-0029 

- 0030.  The United States patent of November 1, 1864, quotes the quitclaim language of 

the Act.  DX-TY-0032. 

114. In the Zia, Jemez and Santa Ana Pueblo case before the Indian Claims 

Commission, the Commission found specifically that the creation of a Spanish Grant Indian 

reservation did not preclude a claim of aboriginal Indian title outside of that reservation.  
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Authority:  “We believe that the Mohave [Mohave Tribe of Indians, et al., v. 

United States, 7 Ind. C1. Comm. 219], and Santa Fe decisions give petitioners the same 

rights to aboriginal title as those given to other Indian tribes in this area in spite of their 

having received valid Spanish grants.”  Zia et al. v. United States, 11 Ind. Cl. Comm. 

131, 164 (1962), noted without disagreement by the Court of Claims on appeal, Pueblo 

De Zia v. United States, 165 Ct. Cl. 501, 507 (1964). 

115. 36,352 acres was added to the Jemez Reservation in 1956 by Congressional Act. 

70 Stat. 941 §2 (August 2, 1956), which restored aboriginal Indian title lands Spain had 

confirmed in the 1766 Grant, and there is no evidence Congress intended that this addition to the 

Jemez Pueblo Reservation effect extinguishment of aboriginal Indian title to other lands. 

Authority:  Joe S. Sando, Nee Hemish: A History of Jemez Pueblo 22-23 (2008).  

Most of this land was part of the 1766 Ojo del Espiritu Santo grant to the Pueblos of Zia, 

Jemez and Santa Ana that the Court of Private Land Claims and the U.S. Supreme Court 

had refused to confirm.  Zia v. United States, 168 U.S. 198 (1897).   

116. 9,648 acres were added to the Jemez Reservation when the Pueblo itself 

purchased the west half of the Canada de Cochiti Spanish Grant from the Bonanaza 

Development Company in 1942, and there is no evidence of Pueblo intent to abandon 

surrounding aboriginal Indian title lands at the time of this purchase..  

Authority:  Joe S. Sando, Nee Hemish: A History of Jemez Pueblo 22 (2008).   

IV(F) The United States Failed to Present Evidence of a Congressionally 

Authorized Settlement of the Pueblo of Jemez’s Historic Tribal Lands. 

 

117. There is no evidence in the record of a Congressionally authorized settlement of 

the Pueblo of Jemez’s historic tribal lands that would have extinguished its aboriginal Indian title 

to the Claim Area. 
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Authority:  The 1924 Pueblo Lands Act, 43 Stat. 636 (June 7, 1924), provided an 

elaborate process whereby certain non-Indian titles to parcels within Pueblo land grant 

reservations, including the Jemez Reservation, were quieted and the Pueblos were 

compensated for the value of the lost lands.  This is the only instance of Congressionally 

authorized settlement of historic Jemez Pueblo lands which satisfies the mandate of the 

decision in United States v. Santa Fe Pacific R.R. Co., that any extinguishment of Indian 

title be “plain and unambiguous”.  314 U.S. 339, 346 (1941). 

IV(G) The United States Failed to Present Evidence of a Congressionally Ratified 

Executive Order Increasing the Size of Reservation Lands Set Aside for 

Exclusive Indian Use. 

 

118. There is no evidence in the record of a Congressionally authorized settlement of 

the Pueblo of Jemez’s historic tribal lands that would have extinguished its aboriginal Indian title 

to the Claim Area. 

Authority:  Two tracts of the Jemez Pueblo Reservation were created by United 

States Executive Order.  E.O. No. 1406, September 11, 1911 (14,923 acres) (DX-TY-

034) and its predecessor, the E.O. of December 19, 1906 (DX-TY-0033); and E.O. 

October 4, 915 (908 acres) (DX-TY-0035).  All three E.O.s include the same quitclaim 

language: “Excepting any tract or tracts the title to which has passed out of the United 

States, or to which valid legal rights have attached, be, and the same are hereby, 

withdrawn from sale and settlement and set apart as a reservation for the use and benefit 

of the Indians of the Jemez pueblo.”  None of the three E.O.s indicate any intention to 

extinguish Jemez Pueblo aboriginal Indian title in other lands.  

Congressional intent to extinguish aboriginal Indian title must be “plain and 

unambiguous.”  United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941); Mem. 
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Op. and Order, ECF No. 317 at 72-73, 118, n.39, 119; Pueblo of Jemez v. United States, 

790 F.3d 1143, 1170 (10th Cir. 2015) (describing “clear and unambiguous congressional 

intent.”). 

IV(H) The United States Failed to Present Evidence of a Cabinet-Level Order, 

Pursuant to a Congressional Act, Imposing Restrictions on Indian Use of the 

Claim Area. 

 

119. There is no evidence in the record of a cabinet-level order, pursuant to a 

Congressional act, imposing restrictions on Indian use of their historic lands that would apply to 

the Pueblo of Jemez’s use of the Claim Area. 

Authority:  Mem. Op. and Order, ECF No. 317 at 117-18.  Congressional intent to 

extinguish aboriginal Indian title must be “plain and unambiguous.”  United States v. 

Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941); Mem. Op. and Order, ECF No. 317 at 

72-73, 118, n.39, 119; Pueblo of Jemez v. United States, 790 F.3d 1143, 1170 (10th Cir. 

2015) (describing “clear and unambiguous congressional intent.”). 

IV(I) The United States Failed to Present Evidence of Congressional Action (or 

Executive Branch Action Taken Pursuant to a Specific Congressional Act) 

With the Intent to Extinguish the Aboriginal Indian title Held in the Claim 

Area. 

   

120. There is no evidence in the record of Congressional action (or executive branch 

action taken pursuant to a specific Congressional Act) designating aboriginal Tribal land for 

conservation, recreation, or commercial use (such as a forest reserve or a grazing district) with 

the intent to extinguish the aboriginal Indian title held in the Claim Area.   

Authority:  Mem. Op. and Order, ECF No. 317 at 117-18.  Congressional intent to 

extinguish aboriginal Indian title must be “plain and unambiguous.”  United States v. 

Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941); Mem. Op. and Order, ECF No. 317 at 
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72-73, 118, n.39, 119; Pueblo of Jemez v. United States, 790 F.3d 1143, 1170 (10th Cir. 

2015) (describing “clear and unambiguous congressional intent.”). 

121. The Tenth Circuit Court of Appeals specifically found that the Valles Caldera 

Preservation Act, 16 U.S.C. Secs. 698v et seq. (July 25, 2000), did not extinguish the Pueblo of 

Jemez’s aboriginal Indian title to the Claim Area.  

Authority:  The Tenth Circuit has rejected the Defendant United States’ argument 

that the Preservation Act extinguished the Pueblo’s title, and finding that “nowhere in the 

Preservation Act did Congress say it intended to extinguish aboriginal title.”  Pueblo of 

Jemez v. United States, 790 F.3d 1143, 1172 (10th Cir. 2015).  Congressional intent to 

extinguish aboriginal Indian title must be “plain and unambiguous.”  United States v. 

Santa Fe Pac. R.R. Co., 314 U.S. 339, 346 (1941); Mem. Op. and Order, ECF No. 317 at 

72-73, 118, n.39, 119. 

122. The National Defense Authorization Act of 2015, Pub. L. No. 113-291, H.R. 

3979, 113th Cong., which repealed the Valles Caldera Preservation Act and created the Valles 

Caldera National Park, expressly did not extinguish Jemez Pueblo aboriginal Indian title and 

“preserved valid existing rights.” 

Authority:  National Defense Authorization Act of 2015, Pub. L. No. 113-291, 

H.R. 3979, 113th Cong. at §§ 3043(b)(13)(C)(13) (preserving “valid existing rights” 

within the Valles Caldera); 3043(b)(3)(C)(iii)(III) (requiring consultation with “Indian 

tribes and pueblos, including the Pueblos of Jemez, Santa Clara, and San Ildefonso”); 

3043(b)(3)(C)(10) (prohibiting motorized access and construction of roads and buildings 

above 9,600 feet in elevation or 250 feet below the tops of 15 high points to protect 

Indian Pueblo cultural, religious and archaeological resources); 3043(b)(3)(C)(11) 
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(providing for the protection of Pueblo “Traditional Cultural and Religious Sites” and 

requires that access be allowed to “members of Indian tribes or pueblos for traditional 

cultural and customary uses.”).  See Mem. Op. and Order, ECF No. 317 at 117-18. 

IV(J) The Pueblo of Jemez Never Voluntarily Ceded Its Aboriginal Indian title to 

the Claim Area.  

 

123. The Pueblo of Jemez never voluntary ceded its aboriginal Indian title to the Claim 

Area to the United States, and no evidence to the contrary was presented at trial. 

Authority:  With regard to the law of Indian land tenure, the terms 

“extinguishment” and “abandonment” have different, distinct meanings.  Seneca Nation 

of Indians v. New York, 206 F. Supp. 2d 448, 516, n.40 (W.D. N.Y. 2002), aff'd, 382 F.3d 

245 (2d Cir. 2004).  Voluntary abandonment is “the physical relinquishment by a tribe of 

its aboriginal territory.”  Seneca Nation of Indians v. New York, 206 F. Supp. 2d 448, 504 

n.31 (W.D. N.Y. 2002), aff’d, 382 F.3d 245 (2d Cir. 2004). 

Tribal abandonment can result in the loss of aboriginal Indian title, but only if 

such abandonment is by voluntary cessation to the United States as a basis for title 

extinguishment.  See Cherokee Nation v. State of Ga., 30 U.S. 1, 2 (1831) (“the Indians 

are acknowledged to have an unquestionable, and heretofore unquestioned, right to the 

land they occupy, until that right shall be extinguished by a voluntary cession to our 

government”) (emphasis added); United States v. Turtle Mountain Band of Chippewa 

Indians, 612 F.2d 517, 519 (1979) (“we concluded that neither the establishment of the 

Turtle Mountain Reservation by Executive orders of 1882 and 1884, the entry of white 

settlers on the land, nor the Indians’ alleged voluntary abandonment of the land showed 

an extinguishment of aboriginal title before 1905”).  
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“[F]orcible removal of an Indian tribe from its aboriginal homeland either by 

government action or by private parties does not constitute voluntary abandonment unless 

the forcible removal was undertaken pursuant to clear and specific congressional 

authorization demonstrably intended to extinguish aboriginal title.”  Alabama-Coushatta 

Tribe of Texas v. United States, Congressional Reference No. 3-83, 2000 WL 1013532, at 

*52 (Fed. Cl. June 19, 2000); United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 344 

(1941) (the forcible removal of Walapai Tribe of Indians in Arizona from their tribal 

lands to Indian reservation created for tribe did not constitute a “voluntary cession” of 

tribal land within act granting land to railroad and providing that United States should 

extinguish Indian title to lands within grant only by their voluntary cession). 

For a Tribe to voluntarily abandon its aboriginal Indian title to the United States, 

the Supreme Court has looked for “plain intent or agreement on the part of the [Tribe].”  

United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 354 (1941). 

124. The Pueblo of Jemez never formally ceded its aboriginal Indian title to the Claim 

Area to the United States.  

Authority:  Buttz v. Northern Pac. R.R., 119 U.S. 55, 69-70 (1886) (Tribe’s 

relinquishment was “as effectual as a formal act of cessation” and “full consideration for 

it being afterwards paid, it could not be resumed”)  

125. The Pueblo of Jemez never signed a treaty with the United States that would have 

ceded its aboriginal Indian title to the Claim Area.  

Authority:  Williams v. City of Chicago, 242 U.S. 434, 437-438 (1917) (holding 

that under treaty “no tribe could claim more than the right of continued occupancy; that 
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under this was abandoned, all legal right or interest which both tribe and its members had 

in the territory came to an end”). 

IV(K) The Pueblo of Jemez Never Voluntarily Abandoned Its Aboriginal Indian 

Title to the Claim Area. 

 

126. The Pueblo of Jemez never voluntarily abandoned the Claim Area to another 

Indian tribe or pueblo, and no evidence to the contrary was presented at trial. 

Authority:  Rather than serving as the basis for title extinguishment, voluntary 

abandonment most frequently figures in disputes over which of two Tribes owns disputed 

territory.  Mem. Op. and Order, ECF No. 317 at 91.  See Six Nations v. United States, 173 

Ct. Cl. 899 (1965). 

The movement of a village site solely because of pressure from other Indian tribes 

does not necessarily mean that the village tribe has abandoned the land to which it holds 

aboriginal Indian title.  Rather, the tribe will hold title to a general area which is defined 

by a somewhat shifting pattern of occupancy within the general area.  Wichita Indian 

Tribe v. United States, 696 F.2d 1378, 1381 (Fed. Cir. 1983). 

In Omaha Tribes of Nebraska v. United States, 4 Ind. Cl. Comm. 627 (1957), the 

Omaha Tribe retained aboriginal Indian title to the claimed lands despite the fact that that 

tribe moved its village from time to time.  The Omaha tribal village occupied eleven 

different locations within the claimed area, customarily remained at one site no longer 

than 8 to 15 years, and might have moved more often on account of raids or other 

pressures.  Id. at 635.  The Omahas not only would move their village as a result or in 

anticipation of a Dakota raid, but also may have restricted the areas of their food quests 

because of the dread of Dakota war parties.  Id. at 649.  In addition, the commission 

noted that neither party disputed that the Omahas were largely without effective means of 
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defense against these raids.  Id.  In spite of the pressure from the Dakotas and the 

resulting movement of the Omahas, the Indian Claims Commission held that the Omahas 

did not abandon their aboriginal Indian title to the area since they continued to use the 

area without any other tribe or group making permanent use of that area.  Id.  

127. The Pueblo of Jemez did not voluntarily abandon its aboriginal Indian title to the 

Claim Area because there is ample evidence of its ongoing uses in the Claim Area. 

Authority:  “To show ‘actual’ and ‘continuous use,’ … the Jemez Pueblo must 

show, as it alleges in its Complaint, that the Jemez people have continued for hundreds of 

years to use the Valles Caldera for traditional purposes, including hunting, grazing of 

livestock, gathering of medicine and of food for subsistence, and the like.”  Pueblo of 

Jemez v. U.S., 790 F.3d 1143, 1166 (2015); see also Shore v. Shell Petroleum Corp., 60 

F.2d 1, 3 (10th Cir. 1932) (“the Indians were given only the right of occupancy so long as 

they might choose to remain; and as already said they later chose to go elsewhere”). 
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