
UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 

FORT MCDERMITT PAIUTE ) 
  AND SHOSHONE TRIBE,                                       ) 

Plaintiff, ) 
) 

v. ) Civil Action No. 17-0837 (TJK) 
) 

ALEX M. AZAR, ) 
in his official capacity as Secretary, ) 
U.S. Department of Health & Human Services, ) 
et al. ) 

) 
Defendants. ) 

    ) 
 

DEFENDANTS’ REPLY IN SUPPORT OF THEIR  
SECOND CROSS-MOTION FOR SUMMARY JUDGMENT  

 
Fort McDermitt Paiute and Shoshone Tribe (“Plaintiff”) submitted a Final Offer (at AR 64 

through 129) to the Indian Health Service (“IHS” or “Agency”) to contract for the funding 

associated with the operation of the Fort McDermitt Clinic and Emergency Medical Services 

(“EMS”) programs pursuant to the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”), 25 U.S.C. § 5301 et seq.  The principal matter here concerns the request for more 

Hospitals and Clinics (“H&C”) funding supporting those programs.  Plaintiff’s Reply In Support 

of Plaintiff’s Second Motion for Summary Judgment and Opposition to Defendants’ Second 

Cross-Motion for Summary Judgment (“Pl’s. Reply”) (ECF No. 35) exposes the fatal factual 

error that underpins Plaintiff’s Final Offer claim for more H&C funding.  As explained below, 

Plaintiff erred by including third-party Medicaid expenditures in its calculation for H&C funding.  

Accordingly, IHS properly declined the requested amount of H&C in the Final Offer because the 

H&C funding proposed by the Tribe was in excess of the applicable amount of H&C funding for 

the programs.  See 25 U.S.C. § 5387(c)(1)(A)(i) (“the amount of funds proposed in the final offer 
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exceeds the applicable funding level to which the Indian tribe is entitled under this subchapter”).  

Moreover, since IHS is not required to award third-party revenues, especially on recurring basis 

and expressly declined to do so in the IHS’ Final Offer Rejection letter, summary judgment for 

IHS is appropriate.    

A.  Standard of Review and Burden of Proof.  

Although Plaintiff claims that IHS has failed to meet the Final Offer evidentiary burden, 

Plaintiff’s argument has no merit.  The core dispute in this case is a legal issue, not an evidentiary 

matter.   IHS contends there is no legitimate factual dispute in this case because the amount 

Plaintiff requested in H&C is based on expenditures of third-party resources or H&C funding set 

aside for Winnemucca.  While Plaintiff may not agree with the precise amounts at issue, nothing 

that Plaintiff has offered has raised any genuine factual dispute.  Rather the current disagreement 

is really a legal dispute over whether IHS has an ongoing responsibility to fund Plaintiff’s clinic 

and EMS programs with more H&C than IHS would otherwise spend.  Plaintiff only requested 

H&C funding in its Final Offer, but its arguments in this litigation are predicated upon third party 

expenditures.  To the extent Plaintiff is permitted to go beyond its Final Offer and make this 

argument, then the most significant legal question for the Court to answer is whether IHS must 

continue to fund Plaintiff with third-party resources IHS no longer has and can no longer collect. 

Nonetheless IHS has met its evidentiary burden in this appeal.  Plaintiff’s primary argument 

in this case is that it should win on procedural grounds, claiming “[t]he government may not 

now—several years after the fact—attempt to cure a deficient decision by offering documents 

and calculations that were not presented in support of the final offer rejection, and could not have 

even factored into the agency decision because they did not exist at the time of the rejection.”  

Pl’s Reply at 4.  Contrary to Plaintiff’s contentions, IHS is not relying on any new information to 
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support its Final Offer Response nor has IHS changed its reasons for rejecting the Final Offer.  

IHS allocated and spent appropriated H&C funding, then offered the same amounts to Plaintiff.  

IHS only held back those funds that were reserved for another Tribe and non-H&C funds that are 

not contractible under ISDEAA.1  IHS no longer receives the non-H&C funds from third-party 

revenue streams that are now recovered directly by Plaintiff, so IHS could neither withhold nor 

provide those funds.2   

  With respect to facts, however, IHS’ financial system3 and the data it contains has informed 

the amount that IHS has allocated for clinic and EMS operations.  Those same sources established 

IHS’s position in negotiations, the Final Offer Response, and IHS’ position in this litigation.  

Whether IHS reports its expenditures during negotiations as it did at Plaintiff’s request (see, e.g., 

AR 440) or reports expenditures in the course of litigation (ECF No. 29-1, Dec. of Carey Tso, 

Exhibit 1), IHS pulls the data from its financial system.  Because financial system data has 

informed IHS’ position throughout this matter, and has been used to provide reports to Plaintiff, 

there is no basis to exclude such data from consideration, regardless of when the data is used to 

create a new document.  Moreover, the only “new” report created from financial system data was 

the excel spreadsheet documenting clinic obligations dated November 8, 2017 (ECF No. 29-1, 

Dec. of Carey Tso, Exhibit 1).   The November 8, 2017, report documenting clinic obligations 

was prepared in response to Plaintiff’s supplement of the record with a report on obligations 

                                                           
1 The Special Diabetes for Indians funding is governed by 42 U.S.C. § 254c–3. 
 
2 As set forth in the in the Final Offer Rejection, in a section entitled “Recurring Amounts” IHS 
rejected any duty to award (on a recurring basis) the third party revenues that IHS was spending 
and can no longer collect.  See AR 137.   IHS also expressly rejected awarding to Plaintiff any 
H&C funding withheld for Winnemucca.  Id. at 138. 
 
3 Like other Federal agencies, IHS uses the Unified Financial Management System.  
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ending June 30, 2016 (ECF No. 12-1 p.1).  The November 8, 2017, report on obligations ending 

September 30, 2016, adds context to Plaintiff’s original supplement, for the purpose of 

confirming that IHS’s previous calculation of projected H&C funding continued to be consistent 

with obligations recorded in the financial system, and to identify obligations by account, since 

not all commitments were obligated against the H&C account.    

The other “new” financial document Plaintiff claims is the “ultimate post hoc justification”   

(Pl’s Reply at 10) is a PDF copy of an excel spreadsheet (ECF No. 26-1) attached to the joint 

stipulation identifying funding totals for the Winnemucca Indian Colony (“Winnemucca”). That 

document is not new.  IHS created the document before IHS issued its Final Offer Response in 

November 2016.  The spreadsheet was circulated within IHS during the development of the Final 

Offer Response, and several pages of it were actually attached as a PDF exhibit to the Final Offer 

Response, but not the page specifically relating to Winnemucca.  AR 149-154 (dated 

11/23/2016).  The PDF attached to the joint stipulation is dated November 5, 2018, only because 

the excel file auto updates the current date into the file when opened. See e.g., Exhibit 1, 

embedded excel spreadsheet (internal email discussion removed or redacted).  The ISDEAA does 

not prohibit the introduction of such evidence, nor does it prohibit the proffering and 

consideration of declarations or affidavits which would confirm the same.   

Nonetheless, if the Court agrees with IHS’s legal position on either the availability of the 

third-party revenue or the H&C funding for Winnemucca but finds that there continues to be an 

unresolved issue of fact with respect to the amounts implicated by the legal determination, it 

would be appropriate to remand to the IHS for further negotiation with Plaintiff, consistent with 

the Court’s decision on the legal issues.  See e.g., Seminole Tribe of Fla. v. Azar, Civ. A. No. 18-

776 (RC), 2019 WL 1359478, at *10 (D.D.C. Mar. 26, 2019) (“Although the ISDEAA permits 
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the Court to retain jurisdiction over the parties’ dispute, see 25 U.S.C. §§ 5321(b)(3), 5331(a), it 

is a well-established principle of administrative law that reviewing courts have discretion to 

remand to the agency upon the agency’s request.”) (citations omitted); Pyramid Lake Paiute 

Tribe v. Burwell, 70 F. Supp. 3d 534, 545 (D.D.C. 2014) (directing “the Secretary to negotiate 

with the Tribe over what the Secretary ‘would have otherwise provided’ for the EMS program 

had IHS continued to operate it[.]”).4   

B. IHS Awarded the Proper Amount of H&C Funding.  

 IHS properly declined the Tribe’s Final Offer related to H&C funding because IHS funded 

Plaintiff with the appropriated H&C funding that IHS would have otherwise spent (assuming no 

closure).5  The financial data that IHS relied upon for its determination of the appropriate H&C 

funding amount was provided in response to the Tribe’s Final Offer.  AR 148.  As IHS 

demonstrated in its opening brief (ECF No. 33-1), IHS’s award is consistent with actual 

expenditures.  Contrary to Plaintiff’s contention, IHS did not ignore “the expenditure data 

showing that the government spent $603,842 on the clinic exclusive of EMS.”  Pl’s. Reply at 10.6   

                                                           
4 Plaintiff’s assertion that “IHS was supposed to look out for the best interests of the [Plaintiff] in 
the Pyramid Lake litigation,” Pl.’s Reply at 7 n.5, defies common sense, given that it was 
Plaintiff that authorized Pyramid Lake to litigate on its behalf after IHS’ initial objections.  The 
Pyramid Lake court was referring “other tribes” served by the Schurz Service Unit, like 
Winnemucca. Pyramid Lake, at 541 (“[T]he Secretary's position is that the Pyramid Lake Tribe's 
proposal would unfairly benefit the Fort McDermitt tribe by enabling it to receive more than its 
share of funding, to the detriment of neighboring tribes.”).   
 
5 Plaintiff contention that the notice of intent (AR 58) to contract constrained IHS’ discretion is 
unsupported by the plain language of the notice itself.  Notwithstanding that the notice triggered 
no legal duty on IHS and expressly disclaimed creating one, IHS did not try to reduce the 
funding award to Plaintiff after receiving the notice.  The amounts available to Plaintiff from 
H&C for operation of the clinic and EMS programs remained the same before and after the 
notice of intent.  See e.g., AR 148 (Financial Projection as of January 31, 2016 incorporating 
EMS awards for CY2015 (from third party) and CY2016 (from H&C)). 
 
6 As noted elsewhere Plaintiff is relying solely on a financial projection showing allocations and 
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The chart in IHS’s opening brief was developed to show references to H&C funding, and contrary 

to Plaintiff’s assertions, IHS did not fund the calendar year (“CY”) 2015 EMS7 award with H&C 

funding.  IHS covered the EMS award with third party-revenues for CY2015. See e.g., AR 148 

(noting “CY2015 Payment from Collections - Pyramid Lake”).  More precisely, the $502,611 

that IHS awarded to Pyramid Lake for CY2015 was “sourced from non-recurring Medicaid 

reimbursements generated by the Fort McDermitt Health Station.”8  Because the CY2015 EMS 

award did not include H&C, the government properly excluded it from the chart identifying H&C 

expenditures/obligations.   

In Plaintiff’s recreation of IHS’s chart, Plaintiff adds and misidentifies the CY2015 EMS 

award as H&C funding.  Plaintiff contends that adding the EMS award would make expenditures 

“appear consistent with the Tribe’s proposed amount.”  Pl’s. Reply at 11 (row 4 notes).   But 

Plaintiff’s counsel has already acknowledged that the EMS program’s “base funds for CY 2015 

are third-party revenues[.]” AR 285 (Fn.2).  Accordingly, Plaintiff’s contention that H&C 

funding covered the CY2015 EMS award is untrue, and including the award on a chart meant to 

show total H&C funding to make it appear consistent with Plaintiff’s proposed amount is 

unsupported and improper.  Indeed, assuming Plaintiff’s claim is correct that the “government 

spent $603,842 on the clinic” in FY2015, then that amount would be the relevant level of H&C 

                                                           
projected expenditures for FY2016, not money that was actually spent in FY2016, and Plaintiff 
continues to mischaracterize what that document shows, which is that IHS did not allocate and 
plan to spend as much as in H&C funding as Plaintiff claims.   
 
7 Plaintiff refers to the EMS program awards by Fiscal Year rather than Calendar Year. The 
performance period for the EMS program was Calendar Year, but this is an immaterial 
distinction.   
 
8 See Exhibit 2 at 2 (Letter to Vinton Hawley discussing Amendment 60 to Pyramid Lake 
funding agreement and amendment 60). 
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funding for 2015 because Medicaid revenues were used for EMS.   Plaintiff’s error, intentional 

or not, should be enough for the Court to reject Plaintiff’s proposal for $1.1 million9 in H&C 

funding, because it is clearly not based on evidence of H&C expenditures.    

For CY2016, IHS awarded appropriated H&C funding for the EMS program.  AR 148.  As 

explained in the closure report, IHS switched funding sources to ensure that IHS would have 

sufficient resources to fund the EMS program on a recurring basis, and avoid diverting funds 

used to serve other tribes to maintain clinic operations.  AR 145.  The switch in funding sources 

from Medicaid revenues to H&C funding for 2016 had the corresponding impact of reducing the 

amount of H&C funding expended on clinic operations in 2016 but not overall funding supporting 

both programs.  As of November 8, 2017, IHS had obligated $221,211.23 in program H&C 

funding for clinic operations for 2016.  Dec. of Carey Tso, ¶ 6 (ECF No. 29-1).  Clinic expenses 

in 2016 were substantially covered by Medicaid reimbursements.  See Dec. of Carey Tso, ¶ 7 

(“For  FY  2016,  IHS  spent  approximately  $356,669.36  in  third  party  collections  to  fund 

clinic operations, mostly from Medicaid.”).  As IHS demonstrated in the financial projection, IHS 

included with its Final Offer Rejection, those reimbursements were not expected to sustain clinic 

operations permanently.  AR 148.  Moreover, despite Plaintiff’s characterizations otherwise, the 

sum total ($724,254.46) of reported clinic obligations ($221,211.23) and the EMS award 

($502,611) for 2016 is actually consistent with the 2016 financial projection cited by Plaintiff 

(AR 125), which shows a clinic H&C “budgeted allowance” of $181,778 (which when added to 

the $502,611 for EMS totals $684,389, for a difference of about $40K).  Meanwhile, Plaintiff’s 

request for $1.1 million for H&C, in actuality, includes $502,611 that was not H&C.  The 

                                                           
9 IHS agreed to pay and has funded $555,275 of the $1.1 million. The current dispute is only 
over the difference between what IHS paid and the total amount proposed.  
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$502,611 was paid from Medicaid revenues, which IHS no longer has the ability to collect for 

the programs at issue.   Unquestionably, IHS did not spend the $1.1 million in H&C requested 

by Plaintiff in its Final Offer in prior years, and so IHS cannot be found responsible for owing 

that much for the contract period at issue.     

Plaintiff’s erroneous claim that the 2015 EMS funds came from H&C funding highlights 

the core legal dispute; Plaintiff’s argument, at least in this appeal, is that the source of funding 

expended on the program does not matter.  See, e.g., Pl’s Reply at 8.  But Plaintiff submitted its 

Final Offer contesting its H&C funding amount, so the Court should limit its decision to the 

proper amount of H&C funding due.  Even if those other funding sources were at issue, they are 

not awardable to Plaintiff under the ISDEAA.  Plaintiff’s arguments attempt to obfuscate the 

matter by claiming that IHS’s own projections show that IHS was spending more to operate the 

clinic and EMS programs than IHS agreed to provide to Plaintiff.  But Plaintiff has made no 

serious attempt to identify the other sources of funding used because doing so undermines the 

contention set forth in the Final Offer that IHS owes it all as recurring H&C. 

Whether Plaintiff’s misidentification of the 2015 EMS award is intentional or inadvertent, 

it is factually incorrect, and underscores basic misconceptions that have tainted Plaintiff’s 

demand for funding since the inception of this case.  Whether the focus is on 2015 or 2016 

expenditures, a substantial portion of total EMS and clinic costs were funded by IHS from third- 

party revenues, and thus were outside the scope of Plaintiff’s Final Offer.  Ultimately, Plaintiff’s 

mischaracterization of the CY2015 EMS award confirms that IHS properly declined the $1.1 

million in H&C funding that Plaintiff seeks and that there is no real evidentiary issue with respect 

to total amounts of H&C allocated and spent.  Because IHS did not spend the H&C amount sought 

by Plaintiff in past years, there is no basis to conclude that IHS would have spent such amounts 
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during the period covered by Plaintiff’s contract.  Accordingly, summary judgment should be 

granted for IHS.   

C. IHS properly allocated a portion of H&C funding to the Winnemucca Tribe. 

Contrary to the Plaintiff’s representations, IHS did not “use its discretion to reduce 

Winnemucca funds and instead spend those amounts for the benefit of Fort McDermitt tribal 

members.” Pl’s. Reply at 12.  Unlike many IHS service units which serve only one tribe, the 

Schurz Service Unit (“SSU”), within which the Fort McDermitt Clinic is operated, is organized 

to provide services to multiple tribes, including Winnemucca and the Fort McDermitt Tribe.  See, 

e.g., AR 243.  In the case of multi-tribe service units like SSU, when tribes come into contract 

for their portions of service unit programs, the ISDEAA expressly empowers IHS to take steps 

to preserve services (and funding, should the tribe wish to contract in the future) for non-

contracting tribes still served by the service unit, including the redesign of existing IHS services 

and programs at the service unit for tribes like Winnemucca.  See 25 U.S.C. § 5324(i).  In the 

case of SSU, the Fort McDermitt Health Clinic was the obvious place to direct remaining SSU 

funding since it was the last IHS-operated clinic to be contracted.  Stated another way, prior to 

transfer, it was one of the few places where Winnemucca tribal members would be able to get 

direct care from IHS through SSU, whether Winnemucca tribal members chose to access such 

care or not.10       

D. IHS’ Position on Third-Party Revenues is not Post-Hoc. 

 As IHS has stated repeatedly throughout this case, the “H&C” expenditures supporting 

Plaintiff’s claim for additional funding were actually expenditures from other sources, including 

                                                           
10 See description of SSU, noting that all direct healthcare operations are now administered by 
SSU tribes.  https://www.ihs.gov/phoenix/healthcarefacilities/schurz/ 
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third-party revenues.11  Contrary to Plaintiff’s characterization of IHS’s Final Offer Rejection, 

IHS did raise a concern about awarding third-party funding on a recurring basis.  IHS was wary 

of Plaintiff attempting to conflate third-party expenditures with H&C expenditures to distort the 

amount it was seeking in recurring funding, which is why IHS expressly addressed third-party 

revenues in the Final Offer Rejection.  Given that IHS had been funding a substantial portion of 

clinic and EMS operations with third party resources, IHS’s concern cannot be understood any 

other way.    

IHS was trying to avoid a funding award that would result in Plaintiff double-dipping.  IHS 

stated that “budgetary shortfalls required IHS to supplement the H&C funding devoted to the 

EMS program with resources from funding or third-party collections elsewhere in the SSU, 

including the Fort McDermitt Clinic, that were not recurring in nature and were gradually being 

depleted.” AR 135 (emphasis added).  IHS subsequently noted the distinction between H&C and 

collections, and stating that though “there may be some carryover and third-party revenue” to 

sustain operations temporarily, it would not be possible to provide the level of services indicated 

by the Tribe with the amounts of H&C funding that IHS had allocated and spent.  AR 135.  

Additionally, IHS expressly rejected transferring the third-party revenue collected by IHS 

pending the Plaintiff’s acknowledgment that IHS would have no duty to provide third-party 

revenue on a recurring basis once the Tribe assumed operations.  AR 137.   

In this case, unlike Pyramid Lake, IHS transferred the duty to collect the third-party 

revenue and all of the programs that would generate such revenue, so IHS would have no means 

                                                           
11 Plaintiff proposed two other H&C funding amounts in its Final Offer that do not appear to be  
based on any third-party expenditures, but do include a portion of H&C withheld IHS for 
Winnemucca. For example, Plaintiff’s Final Offer cover letter (AR 64) requests that IHS agree to 
an amended funding table setting forth an amount of $773,144 for what also appears to be total 
Service Unit H&C. AR 128.  
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to award such sums to the Plaintiff’s on a recurring basis.  Pending an acknowledgment from the 

Tribe, IHS agreed to a “one-time transfer of non-recurring funds that are not subject to the 

reductions clause in the ISDEAA, 25 U.S.C. § 5325(b).” AR 137.12  Any other outcome would 

result in Plaintiff double-dipping.   

 Despite IHS’s inclusion of third-party revenue in IHS’s rejection of the Final Offer, 

Plaintiff’s Final Offer made no request for third-party reimbursements and made no argument 

that they were entitled to such sums.   Rather, in a section of the Final Offer entitled “recurring 

funding amounts,” the Tribe specifically requested additional H&C funding because it did not 

agree with the amounts that IHS had proposed during negotiations.  AR 111-113.  Plaintiff admits 

that it did not specifically request third-party funds as part of its recurring funding request.  Pl’s. 

Reply at 15 (“[T]he final offer itself had made no reference to third-party funds as a component 

of the requested recurring funding amount”).  There is an incongruence to Plaintiff’s argument.  

Though Plaintiff did not specifically request third-party funds, it is clear that Plaintiff knew and 

had already acknowledged that third-party revenues were a source of funding covering the 

operating expenses for the clinic and EMS programs.  Moreover, Plaintiff’s request for $1.1 

million can only be calculated by adding together expenditures of third-party revenues and H&C 

funding.  Paying that amount produces an absurd result, as it would permit Plaintiff to double-

dip by collecting from IHS what it is also authorized to collect from third-party payers.   

 Even if IHS had not addressed third-party revenues in the Final Offer Rejection, Plaintiff’s 

                                                           
12 Under the ruling in Pyramid Lake, IHS need only provide Plaintiff with “funds available” to 
the Agency.  Once the funds are no longer available, as in this case, they need not be provided.  
Pyramid Lake, at 54.  Had Fort McDermitt not assumed both the clinic and EMS programs, the 
government believes the ISDEAA’s funding reduction clause would have supported a reduction 
of contract funding (from either contract) to reflect the government’s loss of control over third-
party revenues and to prevent double-dipping.  See 25 U.S.C. 5321(b).          
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argument that the issue cannot be raised now has no merit.  Plaintiff’s newly fashioned argument 

for any funding in this appeal objectively diverges from the request for funding set forth in the 

Final Offer, which focused exclusively on a request for recurring H&C funding.  If during an 

appeal, a prospective contractor is permitted to engage in new legal theories and raise new 

arguments, then the government must be permitted to address the new argument. This Court 

should not sanction attempts to use the final offer process as an opportunity to outwit the agency 

with an elaborate or convoluted proposal.13  

E. The Appropriate Relief May Include Remand for Further Negotiation.   

Even if this Court finds in favor of Plaintiff’s motion, the ISDEAA does not compel the 

court to award the Final Offer as proposed.  Contrary to the conclusion reached in Navajo Health 

Found.-Sage Mem’l Hosp., Inc. v. Burwell, 256 F. Supp. 3d 1186, 1237 (D.N.M. 2015), courts that 

have considered relief under the ISDEAA, both in the Title I and Title V contexts, have determined 

that remand is the appropriate remedy in some circumstances. Compare N. Arapaho Tribe v. 

LaCounte, Civ. A. No. 16-0011, 2017 WL 2728408, at *5, *8 (D. Mont. June 22, 2017) (ordering 

remand when the Bureau of Indian Affairs was required to “explain more accurately and fully any 

reasons for its declination”); Seminole Tribe of Fla. v. Azar, Civ. A. No. 18-0776 (RC), 2019 WL 

1359478, at *10 (D.D.C. Mar. 26, 2019); with Maniilaq Ass’n v. Burwell, 72 F. Supp. 3d 227, 240 

(D.D.C. 2017), Seneca Nation of Indians v. United States, 945 F. Supp. 2d 135, 147-49 (D.D.C. 

2013) (both cases in which the court found that IHS did not respond at all within the statutory 

deadlines).   In Pyramid Lake, the initial decision of the court directed “the Secretary to negotiate 

with the Tribe over what the Secretary ‘would have otherwise provided’ for the EMS program had 

                                                           
13 It’s worth noting again that the Final Offer includes at least three different proposed amounts 
for the same H&C funding.                
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IHS continued to operate it[.]”  Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 545 

(D.D.C. 2014).  Ultimately, it was the government that sought a final order from the court.  

Pyramid Lake Paiute Tribe v. Burwell, Civ. A. No. 13-1771 (CRC), 2015 WL 13691433, at *1 

(D.D.C. Jan. 16, 2015). 

Depending on this Court’s decision, remand to negotiate the proper amount of H&C 

funding in accordance with the Court’s holding may be appropriate, to the extent that it determines 

IHS owes more than it has already awarded.  Indeed, it seems obvious that the Court could not 

award the Final Offer exactly as proposed because Plaintiff has requested three different H&C 

funding amounts.  The question becomes which one of these amounts would control.  The amount 

Plaintiff actually included in the proposed contract amendments or the other two amounts cited in 

the Final Offer letter, one of which is based on third-party expenditures.  Remand would be 

particularly appropriate here since Plaintiff’s Final Offer is unclear and abruptly stopped 

negotiations before negotiations on funding amounts was concluded.   

CONCLUSION 
 

 IHS has offered clear and convincing evidence that Plaintiff has no viable claim for total 

award of $1.1 million in H&C funding.  Plaintiff’s arguments are nothing more than an attempt to 

distort evidence, prevail against IHS on perceived procedural deficiencies, and transform its own 

deficient Final Offer for additional H&C funding, post hoc, to a request for any funding that IHS 

may have used to fund clinic operations.  There is no evidence supporting for the assertion that 

IHS spent as much in H&C funding as claimed by Plaintiff, and thus, IHS has no legal duty to 

award such amounts to Plaintiff.  IHS also has no legal duty to award Plaintiff third-party 

reimbursements that IHS no longer collects, nor diabetes funding that is governed by a separate 

statutory mechanism, that may have been used to cover the same types of expenses.  IHS has 
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therefore awarded the Tribe all of the funding to which it is entitled under the law.  Accordingly, 

summary judgment for IHS is appropriate.    

Dated: April 15, 2019 Respectfully submitted, 
 

JESSIE K. LIU, D.C. Bar. No. 472845 
United States Attorney 
 
DANIEL F. VAN HORN, D.C. Bar No. 924092 
Chief, Civil Division 

 
   By: /s/   Derek S. Hammond  

DEREK S. HAMMOND, D.C. Bar No. 1017784 
Assistant United States Attorney 
555 Fourth Street, N.W. 
Washington, D.C. 20530 
(202) 252-2511 
derek.hammond@usdoj.gov 
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