
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FORT MCDERMITT PAIUTE AND  ) 
SHOSHONE TRIBE,    ) 
a federally-recognized Indian tribe,  ) 
       ) 
 PLAINTIFF,     ) 
       ) 
 v.      )   Civil Action No. 1:17-CV-00837-TJK 

) 
ALEX AZAR, Secretary,    )    
United States Department of Health and Human ) 
Services, et al.,     ) 
       ) 
 DEFENDANTS.    ) 
_________________________________________ )  
 

REPLY IN SUPPORT OF PLAINTIFF’S SECOND MOTION FOR SUMMARY 
JUDGMENT AND OPPOSITION TO DEFENDANTS’ SECOND CROSS-MOTION  

FOR SUMMARY JUDGMENT 
 

Plaintiff Fort McDermitt Paiute and Shoshone Tribe (the Tribe) is entitled to summary 

judgment because the Indian Health Service (IHS) has failed to meet its burden to show by clear 

and convincing evidence that its rejection of the Tribe’s final offer was valid under the standards 

set by section 5387(c) of the Indian Self-Determination and Education Assistance Act (ISDEAA).  

25 U.S.C. § 5387(c).1  Despite the government’s attempt to reframe the issue and rewrite history, 

the only question before the Court is whether the government has met its heavy burden to show 

that the rejection was valid at the time it was issued.  It has not done so. Accordingly, the Tribe 

respectfully requests that the Court grant summary judgment in favor of the Tribe and deny the 

government’s cross-motion for summary judgment. 

 

 

                                                 
1 Unless otherwise specified, all statutory citations refer to Title 25 of the U.S. Code. 
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BURDEN OF PROOF AND STANDARD OF REVIEW 
 

This Court has explained that the “ISDEAA requires de novo review of the government’s 

decision to reject a ‘final offer’ from a tribe.”  Order of Sept. 27, 2018 (“Order”), ECF No. 24, at 

2.  Thus, unlike in an APA action, there is no deference to the agency’s decision.   

The parties agree that the government has the burden, in this appeal, “of demonstrating by 

clear and convincing evidence the validity of the grounds for rejecting the offer.”  25 U.S.C. 

§ 5387(d); see Def’s Opp. to Pl.’s Mot. for Summary Judgment and Second Cross-Mot. for 

Summary Judgment (Cross-Motion), ECF No. 34, at 11.  However, under the government’s 

reading of this language, IHS could cite any declination criteria in a rejection letter—whether or 

not valid based on the information available at the time—and then provide evidence developed 

after the fact to support that decision on appeal.  This reading directly conflicts with the statutory 

text, the statutory structure, and the legislative history surrounding the enactment of the judicial 

review provisions.   

First, the government’s reading ignores the ISDEAA’s clear requirement that in the initial 

decision-making process, the rejection itself must “clearly demonstrate[]” or be “supported by a 

controlling legal authority” that shows one of the relevant declination criteria was met, 

§ 5387(c)(1)(A).   The government’s reading likewise ignores § 5398(2), which provides that “[i]n 

any appeal . . . involving decisions made by the Secretary under [Title V],” the Secretary has “the 

burden of proof of demonstrating by clear and convincing evidence . . . that the decision is fully 

consistent with the provisions and policies of [Title V].”  (Emphasis added.)  If there were any 

doubt about the scope of the Secretary’s burden on appeal, this section clarifies that the Secretary 

must show the original decision complied with the declination procedures specified in the Act.  If 
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the government cannot show that its original decision conformed with these requirements, it 

simply cannot carry its burden under §§ 5387(d) and 5398(2), no matter what it presents on appeal.   

The government’s position that it may build support for its arguments from scratch at the 

appeal stage also directly contradicts with the ISDEAA’s final offer and judicial review processes.  

First, this approach would give the government a chance to redo its final offer response on appeal 

without regard to whether the original response met the statutory requirements, entirely 

undermining the strict 45-day response deadline and the government’s obligation to provide a 

specific finding within that period.  See § 5387(b).  Further, if the appeal procedures are interpreted 

to supplant the declination standards themselves, it would mean that Congress’s addition of the 

judicial review provisions had the perverse effect of granting the agency more leeway in rejecting 

a final offer (or declining a contract proposal), not less.  In other words, the agency would be 

limited to the evidence on hand when responding to a final offer, but later, upon judicial review of 

that decision, the agency could bring in other information or new arguments that it then claims 

supports its finding.   

This is not what Congress intended.  In enacting the judicial review provisions, Congress 

explained that they were intended to “provide tribal contractors with an opportunity for a hearing 

to determine whether the agency has complied with [the Act],” H.R. REP. NO. 99-761 (1986), at 9 

(emphasis added), and to give Tribes “the right to seek injunctive relief in the United States District 

Courts” to remedy any “federal agency violations of the . . . Act,” S. REP. NO. 100-274, at 34 

(1987).  These judicial review provisions were made even stronger in subsequent amendments.  

E.g. ISDEAA Amendments of 1994, Pub. L. No. 103–413 §§ 102(7), 104(2), 108 Stat 4250 

(clarifying Tribes’ right to appeal directly to federal court and seek immediate injunctive relief).  

In replicating these Title I judicial review provisions when developing the language used in Title 
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V, Congress explained that these provisions mean the Secretary has the burden of demonstrating 

“by clear and convincing evidence the validity of a rejection of a final offer.”  H.R. REP. NO. 106-

477 at 25 (1999) (emphasis added).  In this context, it is inconceivable that Congress intended the 

judicial review provisions to override the declination standards and give the government more 

leeway, rather than—as the legislative history shows—to give Tribes an additional means by 

which to enforce the detailed declination procedures specified in the statute. 

Because of the clear procedures set out in the Act, this Court has acknowledged that in 

appeal proceedings, “the government may rely only on the particular grounds it specified” in the 

rejection decision.  Order at 6 (citing §§ 5387(d), 5398).  The government may not now—several 

years after the fact—attempt to cure a deficient decision by offering documents and calculations 

that were not presented in support of the final offer rejection, and could not have even factored 

into the agency decision because they did not exist at the time of the rejection.  Contrary to the 

government’s suggestion, the Tribe does not argue that the government is prohibited from 

presenting any additional evidence at this stage.  See Order at 4 n.2 (noting that judicial review in 

ISDEAA cases is not limited to the administrative record).2  But the parties’ procedural prerogative 

to submit additional evidence does not alter the government’s substantive burden to demonstrate 

that the rejection decision itself “clearly demonstrate[d]” that the Tribe’s proposed funding amount 

exceeded the applicable funding level.  § 5387(c). 

                                                 
2 Incidentally, Congress’s decision to permit discovery and to allow consideration of evidence 
outside the record was intended to benefit Tribes, as the agency’s failure to share key information 
was hindering Tribes’ ability to exercise their right of appeal.  See H. Rep. No. 106-477, at 34.  
Congress noted that the refusal of several district courts to give Tribes “the intended de novo 
review and full discovery on their claims” was “contrary to the clear purpose of the 1994 
amendments,” and explained that “it is essential” for courts to allow “full discovery regarding 
agency budget and accounting practices, program and staffing decisions, and assertions of non-
contractibility.”  Id. 
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The Sage case cited by the government does not suggest otherwise.  See Cross-Motion at 

11 (citing Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell (Sage), 256 F. Supp. 3d 1186, 

1243 (D.N.M. 2015)).  While the Sage decision recited the “clear and convincing” burden for 

purposes of appeal, it did not suggest that this standard replaces the government’s burden in issuing 

a declination, which includes the express requirement to “clearly demonstrate[]” that one of the 

declination criteria has been met.  Indeed, the Sage decision noted that the key question on appeal 

was “whether [the government] properly applied the [d]eclination criteria to the [funding 

agreement]”—i.e., whether the government had properly complied with the declination 

requirements at the time, not whether the government could show years later that one of the 

requirements might apply.  Sage, 256 F. Supp. at 1243 (emphasis added).3   

In short, on appeal the government must show by clear and convincing evidence that the 

rejection was proper as issued, meaning that it contained a “specific finding that clearly 

demonstrate[d]” that the amount requested by the Tribe exceeded the applicable funding level and 

that such decision is fully consistent with Title V.  §§ 5387(c)(1)(A)(i), 5398(2).  For the reasons 

discussed below, it has failed to do so here. 

ARGUMENT 
 

The only remaining dispute concerns whether the government properly declined the Tribe’s 

proposed amount of Hospitals & Health Clinics (H&C) funding.  Under the ISDEAA, IHS is 

required to provide the amount it “would have otherwise spent on the program.”  Pyramid Lake 

Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 544 (D.D.C. 2014).   

                                                 
3 Moreover, the Sage decision analyzed the government’s burden under Title I, which does not 
contain the additional burden set forth in § 5398.  See Sage, 256 F. Supp. at 1243 (citing § 5321(e) 
(formerly codified at § 450f(e)(1)). 
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The government actually concedes that “IHS allocated and spent more Service Unit H&C 

than the agency awarded to the Tribe,” see Cross-Motion at 13, and on that basis alone, the 

rejection of the Tribe’s final offer must be reversed.  When it comes to the Winnemucca issue, the 

government cannot show that it lawfully withheld funds allocated to Winnemucca because there 

were no funds allocated to Winnemucca—all the identified funds were spent at the clinic which 

the Tribe now operates.   

Nor can IHS show that it properly excluded funds on the basis of its ever-shifting third-

party funding argument, as the rejection letter never included a “specific finding that clearly 

demonstrate[d]” that third-party revenues the agency had been spending were not contractible (nor 

did the letter even specify the amount the agency allegedly withheld for this reason). 

I. The Agency Lacks Discretion to Award Less than What it Would Otherwise 
Have Expended. 

IHS admits that the agency has no “discretion to unilaterally determine the amount due 

under an ISDEAA contract.”  Cross-Motion at 14.4  That is certainly true.  So, while IHS may have 

“the discretion to determine how much to spend on a program the agency operates,” id., once IHS 

exercises that discretion and a Tribe then comes forward to contract that funded program, IHS is 

barred from decreasing the program funding amount before awarding the contract.  And that is the 

heart of the matter here. 

During negotiations between IHS and the Tribe, IHS presented the Tribe with information 

on the amounts IHS had been spending in FY 2015.  This documentation showed that IHS 

projected spending $603,842 for H&C at the clinic in FY 2016, based on actual expenditures in 

FY 2015.  See Joint Statement of Stipulated Facts Regarding Funding Amounts, ECF No. 26, at 

                                                 
4 This concession is a reversal from the statement in the final offer response that “there must be 
room for the Secretary to exercise her discretion in determining the Secretarial amount.”  AR 138.  
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¶ 12; AR 125.  In other words, IHS had exercised its discretion and decided to spend $603,842 on 

the Fort McDermitt clinic, and its documentation confirmed that funding level.  For the EMS 

program, the Tribe similarly requested an amount equal to what IHS had actually been spending—

an amount set by the court in the Pyramid Lake litigation.  Pyramid Lake Paiute Tribe v. Burwell, 

No. 1:13-cv-01771 (CRC), ECF No. 31 (D.D.C. Jan. 16, 2015) (Final Order).5  But IHS refused to 

provide anything close to these actual funding levels, totaling roughly $1.1 million.  See AR 443; 

Cross-Motion at 17-18 (table).  In its final offer, the Tribe sought the same amount of funding that 

IHS had actually been spending on the clinic based on the agency’s own information. 

IHS concedes, as it must, that the agency “never offered or promised to pay anything close” 

to the roughly $1.1 million requested by the Tribe.  Cross-Motion at 13.  IHS tries to justify this 

refusal by explaining that the funding tables IHS provided at the time “were not formal funding 

offers made by IHS,” id. at 20.  But this completely misapprehends the ISDEAA’s contracting 

process and the parties’ respective rights.  The Act mandates that the agency must provide the 

amount the “Secretary would have otherwise provided.”  § 5325(a)(1).  It allows the parties to 

engage in negotiations regarding the applicable funding amount and other terms, § 5384(a), but if 

the parties cannot come to agreement, it is the Tribe that submits a final offer to the agency, 

§ 5387(b), not the other way around.  That is what occurred here.  Once the Tribe submitted a final 

offer, the agency had the burden of showing that the amount the Tribe requested exceeded the 

statutorily required amount.  See § 5387(c).  IHS cannot make that showing here because the facts 

                                                 
5 In one of its many efforts to rewrite history, IHS claims that throughout that litigation, it told the 
Tribe that allowing Pyramid Lake to assume the EMS program would lead to clinic closure.  Cross-
Motion at 9.  However, the Tribe was not a part of that Pyramid Lake litigation, even though IHS 
argued the Tribe was an indispensable party.  Instead, the Court explained to IHS that IHS was 
supposed to look out for the best interests of the Tribe in the Pyramid Lake litigation.  Pyramid 
Lake, 70 F. Supp. 3d at 541. 
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show that the amount the Tribe requested to operate the Clinic was exactly the same amount that 

IHS was spending to operate that Clinic.  

Even IHS admits there is “no dispute that IHS allocated and spent more Service Unit H&C 

than the agency awarded to the Tribe.”  Cross Motion at 13.  That should be the end of the matter, 

for elsewhere IHS recognized that “the amount the Agency previously spent to operate the 

program” is generally understood to be the best indication of the amount “the Secretary would 

have otherwise provided,” and thus the amount it is required to provide the Tribe under the Act.6  

Pyramid Lake, 70 F. Supp. 3d at 544-45.  This court has similarly used past spending as the best 

measure of future spending.  E.g., Maniilaq Ass’n v. Burwell, 170 F. Supp. 3d 243, 249, 254 

(D.D.C. 2016) (using the amount “the Secretary paid . . . per year” as a measure of the amount 

“the Secretary ‘would have otherwise provided’” (quoting §5325(a)(1))); Pyramid Lake Paiute 

Tribe v. Burwell, No. 1:13-cv-01771 (CRC), ECF No. 31 (D.D.C. Jan. 16, 2015).   

Despite this widely accepted practice, IHS here claims its future spending would have been 

significantly lower than its past spending, and it asserts discretion to unilaterally reduce funding 

amounts until the very last minute it receives a final offer.  Cross-Motion at 15 (citing Pyramid 

Lake, 70 F. Supp. 3d at 543).  But long before it submitted its final offer, the Tribe had already 

notified the agency that it intended to assume the Clinic and EMS programs.  And under Title V, 

the Tribe is not required to submit a formal proposal (unlike the Title I proposal in Pyramid Lake 

                                                 
6 Although the Pyramid Lake court noted that past spending is not necessarily always the same as 
the Secretarial amount, it explained that this caveat primarily applies to hypothetical scenarios in 
which the prior year’s spending represented “a temporary cost spike” and would therefore give the 
Tribe a “windfall.”  70 F. Supp. 3d at 545.  IHS has not alleged (much less clearly demonstrated) 
that there was any sort of funding spike reflected in the 2015 expenditures on which the Tribe 
based its proposal in the final offer.  This concern is therefore inapplicable here.  And in the end, 
of course, the Pyramid Lake court did set the Secretarial amount at the level of the prior year’s 
expenditures.  No. 1:13-cv-01771 (CRC), ECF No. 31 (D.D.C. Jan. 16, 2015). 
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on which the government relies).  If the agency could shift funding in an attempt to reduce the 

amount of contractible funds even after it is on notice of a Tribe’s intent to assume a program, it 

would allow the same mischief that concerned the court in Pyramid Lake:  “The agency could 

simply circumvent these limited [declination] criteria whenever it wished” by reducing funding as 

soon as it receives word of a Tribe’s intent to contract for a program.  See Pyramid Lake, 70 F. 

Supp. 3d at 543.  The Act forecloses this conduct.  Id.7  The amount IHS had been spending on the 

clinic before it received notice of the Tribe’s intent to contract is therefore the best indication of 

what the agency “would have otherwise provided,” and this is the amount the Tribe requested here.    

While IHS contends the Tribe presents a “moving target” in this litigation, in fact it is IHS 

that has presented new calculations and justifications at every stage of the contracting and litigation 

process.  The table presented by the government—which attempts to reflect consistency in the 

government’s position—in fact relies on two documents that did not exist at the time of the 

rejection, and it omits all mention of the actual expenditure information provided to the Tribe by 

IHS during negotiations.8  Cross-Motion at 17-18.  As indicated in the table below, lines 1, 2, 3, 

and 6 in the government’s table all reflect prospective budget allocations, not actual expenditures.  

This reliance on agency budget allocations, which can be changed unilaterally by the agency, was 

squarely rejected in Pyramid Lake because these budgets may not align with what the Secretary 

was actually spending on the program.  70 F. Supp. 3d at 544-45.   

                                                 
7 Such conduct raises the all-too-familiar specter of the agency’s hostile behavior in the early days 
of ISDEAA contracting, when Congress expressed concern that agency officials were undermining 
the intent of the Act by “informally threaten[ing] tribes that funding for a program will be reduced 
if the tribe insists on contracting it.”  H.R. REP. NO. 99-761, at 8 (1986). 
 
8 Moreover, many of the citations provided by the government do not actually show the numbers 
presented in the government’s table.   
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Equally fatal to IHS’s position, lines 5 and 7 in the government’s table reference documents 

that did not exist at the time of the rejection and thus could not possibly have been relied on by 

IHS as a basis for the rejection decision.  The FY 2016 “Actual Obligations/ Expenditures” (line 

7) is a document that was generated on November 8, 2017, a year after the decision was issued.9  

Similarly, the FY 2017 Funding Table attached to the Joint Stipulation (line 5) is an Excel 

spreadsheet dated November 5, 2018, nearly two years after the date of the rejection decision and 

after this litigation had been initiated.  Joint Stipulation, Attachment A, ECF No. 26-1.  This is the 

ultimate “post-hoc justification.”  See Pyramid Lake, 70 F. Supp. 3d at 544.  The government’s 

table omits all mention of the only actual expenditure information that was available at the time of 

the negotiation and final offer process: the FY 2015 expenditure figures cited in the FY 2016 

Financial Plan.  See Joint Stipulation at ¶ 12.  The government references other parts of this 

document in line 2 of its table, but it completely ignores the expenditure data showing that the 

government spent $603,842 on the clinic exclusive of EMS.  AR 125.  The following table 

illustrates these shortcomings in the figures presented by the government.10  

                                                 
9 As an aside, this document supports the Tribe’s argument that IHS allocations bear no relation to 
actual expenditures.  Even this post hoc document shows the Tribe would be entitled to at least 
$221,211 (in addition to the $502,611 for the EMS program) based on IHS 2016 expenditures, see 
ECF 29-1, Ex. 1 (total H&C amount in table showing clinic expenditures only), yet IHS only 
awarded the Tribe $52,663 more than the EMS program dollars, see Joint Stipulation ¶ 13.  
 
10 In the table, underlined text indicates numbers that are calculated amounts and are not directly 
reported in the cited document.  Red text indicates numbers that are not in the government’s 
original table.  See Cross-Motion at 17-18. 
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 Documentation Clinic 
H&C  

EMS 
H&C  

Tot. Serv. 
Unit H&C  

Notes 

 Amount proposed by Fort 
McDermitt from FY 2016 
Financial Plan based on FY 
2015 expenditures (AR 125) 

 
$603,842 

 
$502,611 

 
$1,106,453 

Document at AR 125 relates only to clinic and shows 
$603,842 projected expenditures, based on 2015 actual 
expenditures.  EMS funding amount is set by the court 
in the Pyramid Lake case. 

 Amount awarded in Final 
Offer Response (AR 52; 
Joint Stipulation ¶ 13) 

 
$52,663 

 

 
$502,611 

 
$555,274 

Clinic H&C calculated as: Total H&C awarded minus 
EMS amount acknowledged by IHS.  This awarded 
amount is significantly below any of the amounts listed 
in the government’s table. 

1 Financial Plan 
January 16, 2016 
(AR 148) 

$183,223 
(FY 2016) 

$502,611 
(FY 2016) 

$685,834 
(FY 2016) 

In this document, the $685,834 figure for FY 2016 is 
actually the H&C amount shown for clinic H&C and is 
shown on the same line that shows projected H&C 
expenditures of only $183,223 for FY 2017, 2018, and 
2019.   

2 FY2016 Financial Plan 
cited by Plaintiff 
(AR 125 Summary pg., AR 
467 Summary pg. 
and 2nd tab “.01 H&C”) 

$181,778 
(FY 2016) 

 
$685,834 
(FY 2015) 

$502,611 
(FY 2016) 

 
$502,611 
(FY 2015) 

$684,389 
(FY 2016) 

 
$1,188,445 
(FY 2015) 

The government’s chart omits the fact that the Pyramid 
Lake court awarded and IHS ultimately paid $502,611 
of EMS funding for 2015 too.  Had this been accounted 
for, the 2015 total would appear consistent with the 
Tribe’s proposed amount. 

3 FY2017 Draft Funding 
Table August 19, 2016 (AR 
329 email and embedded 
table)  

 
$184,348 

 
$502,611 

 
$686,959 

This is a draft document for FY 2017 that is not tied to 
actual expenditures or the amount the agency was 
otherwise providing.  Per IHS’s own explanation at the 
time, this table was incomplete because it did not 
include funding for services provided at the Service Unit 
level that the Tribe would be assuming.  AR 329, at #2; 
see also AR 338. 

4 Funding Crosswalk (August 
29, 2016) (AR 356)  

$184,348 
(FY 2016) 

 
$685,834 
(FY 2015) 

$502,611 
(FY 2016) 

 
$502,611 
(FY 2015) 

$686,959 
(FY 2017) 

 
$1,188,445 
(FY 2015) 

The crosswalk shows that for FY 2013 and 2014, even 
the numbers in the agency’s own tables were in the 
range of $685,481 to $757,432 (not counting EMS)--
much higher than the amount identified in the crosswalk 
as the recurring base for those years ($134,880).  For 
2015 onward, the document takes this low $134,880 as 
the base and then adjusts it by adding the EMS funding 
(or not, depending on the year), completely abandoning 
the agency tables it had produced earlier. 

5 FY2017 Funding table 
used for Final Offer 
Response (Joint Stipulation, 
Attachment A, p. 3) 

   
$686,959 

IHS’s contention that this table was “used for [the] Final 
Offer Response” is incorrect.  A table similar to page 1 
of this exhibit is the only table that appears in the final 
offer response (page 3, which includes the number cited 
here, was not included).  See AR 149.  The document 
cited by the government here is dated November 5, 
2018, which is nearly 2 years after IHS’s rejection of the 
final offer.  It could not have been relied on by IHS in 
making its decision.  

6 FY2017 Draft Funding 
Table October 4, 2016 
(AR 443 embedded 
combined table) 

   
$739,459 

This is a budget document that is not tied to what the 
agency was actually spending when it operated the 
clinic.  It also highlights the disparity between the 
agency’s own estimates and the amount it awarded. 

7 FY2016 Actual 
Obligations/Expenditures 
(Decl. of Carey Tso, 
ECF No. 29.1 and 
Exhibit 1) 

 
$221,211 

 
$502,611 

 
$723,822 

This spreadsheet is dated November 8, 2017, a year after 
IHS’s rejection of the final offer.  It could not have been 
relied on in that decision.  Moreover, while this is the 
only table the government argues is tied to actual 
expenditures, those expenditures are far beyond what the 
agency awarded to the Tribe. 
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Because past expenditures are the best indication of what the agency would have continued 

spending to operate the clinic, and because IHS lacks discretion to reduce this number once the 

Tribe has opted to assume clinic operations, IHS has a duty to provide the Tribe with the $603,842 

IHS had been spending on the clinic.  For the EMS program, IHS had a duty to provide the Tribe 

the amount that the court determined it would otherwise have spent, which was $502,611.  The 

agency’s final offer rejection failed to provide a specific finding clearly demonstrating that these 

amounts were not the proper amounts under the contract.  The Tribe is therefore entitled to 

$1,106,453 in recurring H&C funding for the clinic and EMS programs. 

II. IHS Has Not Met its Burden to Demonstrate that Winnemucca’s Shares Must Be 
Deducted from the Amount the Agency was Spending on the Clinic. 

The government attempts to frame the Winnemucca issue as an improper effort by the 

Tribe to obtain funding that has been allocated to another Tribe.  This misrepresents the issue.  IHS 

does not dispute that the agency itself was spending what IHS describes as “Winnemucca’s H&C 

shares” at the Fort McDermitt Clinic.  AR 138; Cross-Motion at 21-23.  Having made the decision 

to fund clinic operations at this level, the Act simply does not permit IHS to choose to make only 

a portion of those funds available when the Tribe opts to assume the clinic. 

While it was operating the Fort McDermitt Clinic, the agency was entitled to exercise its 

discretion in determining how much H&C funding to spend at the clinic.  Using that discretion, in 

the government’s own words, “IHS chose to use the Winnemucca Tribe’s share of Schurz Service 

Unit resources to fund operations at the Fort McDermitt Clinic.”  Cross-Motion at 22.  In other 

words, IHS used its discretion to reduce Winnemucca funds and instead spend those amounts for 

the benefit of Fort McDermitt tribal members at the Fort McDermitt Clinic.  Most likely IHS made 

this choice because members and residents of the Winnemucca Reservation receive their care 

through the separately-funded Purchased/Referred Care program.  Or perhaps IHS determined that 
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Fort McDermitt users accessed direct services at a much higher rate than Winnemucca users.  But 

whatever the reason for this decision, and regardless of the active-user count at the clinic, the 

bottom line is that IHS determined that these funds were appropriately spent on operations at the 

clinic.  The Tribe is now exercising its option to assume those clinic operations.  Under these 

circumstances, § 5325(a)(1) makes clear that the level of funding provided under the contract must 

be at least the amount that IHS “would have otherwise provided for the operation of the programs.”  

IHS has provided no evidence—in the final offer response or even on appeal—that it would have 

stopped spending the Winnemucca funds at the clinic if IHS itself had continued operating the 

program.  It has therefore failed to meet its burden to show that this portion of the requested funds 

exceeds the amount the “Secretary would otherwise have provided” under § 5325(a)(1).  

IHS’s attempt to distinguish Pyramid Lake on the basis that it “did not squarely address” 

the tribal shares issue falls flat.  In that case, the government argued that the funds requested by 

the Tribe exceeded the tribal shares IHS had determined were available for the Pyramid Lake 

Tribe.  70 F. Supp. 3d at 544.  Like here, IHS argued that funding Pyramid Lake’s contract at the 

proposed amount would cut into funds belonging to another Tribe.  See id. at 540-41.  The Court 

squarely rejected that argument in Pyramid Lake, stating “[b]ecause IHS may spend more than a 

tribe’s budgeted tribal share if the agency itself runs a particular program—as it did here—it cannot 

limit funding of an ISDEAA proposal to a tribal share amount.”  70 F. Supp. 3d at 544-45.  The 

same is true here.  More broadly, the D.C. Circuit recently reiterated that the appropriate funding 

level under an ISDEAA contract is not constrained by the amount of funds an agency has identified 

as available.  Navajo Nation v. U.S. Dep’t of the Interior, 852 F.3d 1124, 1130 (D.C. Cir. 2017).  

The agency’s attempt to withhold funds because they had not been allocated to the Tribe in the 
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2013 “tribal shares” table the Pyramid Lake court already rejected directly conflicts with this 

precedent.  

Ultimately, IHS did not and cannot meet its burden to clearly demonstrate that any portion 

of the Tribe’s requested funding exceeded the applicable funding level on the basis of the agency’s 

Winnemucca argument.  The Tribe is therefore entitled to an award of the $190,197 that was 

withheld on this basis.  See AR 138. 

III. IHS Failed to Issue a Specific Finding Clearly Demonstrating that the Tribe’s 
Proposed Funding Level Included Unavailable Third-Party Revenues.  

IHS’s argument on third-party revenues fails, first and foremost, because the final offer 

response did not include a “specific finding that clearly demonstrate[d]” that a portion of the funds 

requested by the Tribe were non-contractible third-party revenues.  As this Court explained earlier 

in these proceedings, “IHS must specify which grounds it invokes when it rejects an offer. . . . In 

subsequent proceedings, the government may rely only on the particular grounds it specified.”  

Order at 6 (citing §§ 5387, 5398).  Indeed, not only must the agency specify the grounds on which 

it is rejecting the proposal; it must also provide “a specific finding that clearly demonstrates” that 

the stated ground applies.  § 5387(c)(1)(A).  Despite its ever-expanding explanations and 

arguments to the contrary, IHS did not do so here. 

As discussed above, the agency has one opportunity to provide the required finding—the 

agency must do so in the decision letter, § 5387(c)(1), and it cannot cure an inadequate finding by 

introducing additional explanations on appeal, § 5398(2).  Importantly, this finding must be 

adequately specific; a simple mention or even a short discussion of the issue may not suffice.  The 

Interior appeals board for the Bureau of Indian Affairs has held, for instance, that the BIA had not 

“clearly demonstrated” the grounds for its final offer rejection because, although the agency gave 

some explanation of its reasoning, it “did not provide any specific examples” to support its 
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assertions.  Paiute Indian Tribe of Utah v. S. Paiute Agency Superintendent, 46 IBIA 285, 287, 

293 (2008) (both emphases in original).  Here, in support of its argument that the requested funds 

exceeded the applicable funding level, the government attempts to rely on a one-sentence mention 

of third-party revenue that was included in a portion of the declination letter discussing a different 

declination ground that the government has since abandoned.  Cross-Motion at 25.  Despite the 

government’s attempts to provide additional context in its briefing, this statement in the rejection 

letter was neither clear nor specific.  The final offer rejection referred to “the balance of any 

reimbursements from Medicaid, Medicaid, and third-party payers referenced in the final offer.”  

AR 137.  But the final offer itself had made no reference to third-party funds as a component of 

the requested recurring funding amount; it mentioned only the transfer of balances on hand of 

previously billed reimbursements, which related to the parties’ negotiations over carryover funds 

and which was therefore addressed in an entirely separate portion of the contract.  AR 101, 109-

11.11  So the discussion in the rejection letter, when fairly read in context, actually addressed a 

totally separate issue and not the reasoning IHS now asserts it supports.  Furthermore, as the 

government acknowledges, Cross-Motion at 15, at the time of negotiations IHS was in the process 

                                                 
11 Section 4.4 of the proposed Funding Agreement was the subject of extensive negotiation by the 
parties.  It governed the extent to which IHS was required to transfer unspent funds that had 
previously been contracted to Pyramid Lake for the EMS program and then had been returned to 
IHS.  AR 101 (proposed provision); AR 109-111 (discussing the parties’ negotiations over this 
provision).  Section 4.5 of the proposed Funding Agreement complemented Section 4.4 by 
providing that IHS would transfer any third-party collections received after the Tribe assumed 
operations—this referred to collections already billed by IHS (for services provided during the 
time in which IHS was operating the clinic and EMS program) but for which payment would be 
received after the Tribe assumed the programs.  AR 101.  Subsection 4.3.1 likewise specified that 
IHS would transfer reimbursements that had already been received from third-parties, as part of 
IHS’s transfer of “current and prior years funds.”  AR 100.  In both the proposed Funding 
Agreement and the final offer letter, these provisions are entirely separate from the discussion of 
recurring funding amounts, which made no mention of third-party funds.  See AR 98-99, § 4.1 
(“Funding Amounts”); AR 111-113 (“Recurring Funding Amounts”). 
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of moving funds and adjusting program allocations in light of the Pyramid Lake decision.  Thus, 

contrary to the government’s current characterizations otherwise, IHS never made clear in the 

rejection letter that the agency believed certain funds it had been spending on the clinic were non-

contractible because they were being funded through third-party collections.   

Moreover, the final offer rejection never specified the amount of funding it was denying 

on the basis of the government’s alleged third-party funding argument.  See AR 137 (providing no 

numbers or calculations).  The government now argues that the Tribe should have been able to 

discern how much of its funding request was being denied on this ground because the rejection 

letter specified the amount of funding that it was awarding.  But IHS has acknowledged that the 

tables attached to the rejection letter contained references to differing amounts of third-party 

revenues, ranging from $289,041 to $378,455.  Joint Stipulation, at ¶ 14.  These varied amounts 

surely cannot be construed as a “specific finding” clearly demonstrating that any particular amount 

of funding was properly denied on this basis.  No matter how much detail it adds in its briefing 

and the accompanying declarations, retroactive justifications cannot cure this violation of 

§ 5387(c)(1)(A) in the rejection letter.   

Even if IHS’s arguments on appeal could be considered, they fail to demonstrate that the 

agency properly denied the Tribe’s funding request on this basis.  In its briefing on appeal, IHS 

makes much of the practical implications of the third-party revenue issue, arguing that the agency 

cannot provide these funds because it is no longer the entity collecting these reimbursements.  

Cross-Motion at 24-27.  Having failed to raise these considerations during the negotiation and final 

offer process, the government now focuses heavily on distinguishing the Pyramid Lake decision—

where the Court held that the source of the funds spent by the government did not impact its 

obligation to provide the full amount of funding—on the basis that IHS retained the billing function 
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in that case and thus the agency continued to have access to third-party revenues.  Cross-Motion 

at 24-27; see 70 F. Supp. 3d at 544.  But in the time since the Pyramid Lake decision was issued, 

the D.C. Circuit has reinforced that the amount the agency was spending should be seen as a floor, 

not a ceiling, for the contract funding amount.  Navajo Nation, 852 F.3d at 1129-1130.  IHS 

therefore makes little headway with its attempt to distinguish Pyramid Lake, as the Circuit has 

made clear that the agency cannot avoid its legal obligations “nor defeat the rights of other parties” 

by claiming the absence of a ready source of funds to pay those obligations.  Id. at 1129.  In light 

of Navajo Nation, IHS’s protestations regarding the availability of third-party funds simply fail as 

a matter of law; they cannot form the basis of a final offer rejection or contract declination.   

For all of these reasons, IHS has failed to meet its burden to show that it properly declined 

the Tribe’s funding request on the basis of the third-party funding argument, and the Tribe is 

entitled to summary judgment on this issue. 

IV. The Appropriate Remedy is an Injunction Awarding the Tribe $1,106,453 in 
Service Unit-Level H&C Funding. 

The proper remedy for IHS’s violation of the Act is an immediate injunction reversing the 

agency’s unlawful rejection and awarding the Tribe its proposed H&C funding amount.  Although 

§ 5331 gives courts some discretion in fashioning the appropriate remedy, the appropriate relief is 

still limited by the types of relief Congress listed in the statute.  Section 5331(a) gives courts the 

authority to order:  

appropriate relief including [1] money damages, [2] injunctive relief against any 
action by an officer of the United States or any agency thereof contrary to this 
chapter . . . , or [3] mandamus to compel an officer or employee of the United 
States, or any agency thereof, to perform a duty provided under this chapter . . . 
(including [4] immediate injunctive relief to reverse a declination finding under 
section 5321(a)(2) of this title or to compel the Secretary to award and fund an 
approved self-determination contract). 
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With the exception of money damages, a remedy which by definition applies only in cases 

regarding past funding violations, all of the remedies listed in the statute provide the Tribe with 

injunctive relief to correct the agency’s violation.  As the government itself acknowledges, 

“[a]pplying the canons of noscitur a sociis and ejusdem generis, [a court] will expand on the 

remedies explicitly included in the statute only with remedies similar in nature to those 

enumerated.”  United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005) 

(emphasis added).  Contrary to the government’s contention, the remedy of “ordering the Agency 

to issue a decision consistent with this Court’s opinion”—that is, giving the government a second 

bite at the apple—is indeed “a very different type of remedy” than the examples listed in the statute.  

See Cross-Motion at 29 n.32 (citing Philip Morris, 396 F.3d at 1200).  The common feature of all 

the remedies listed in § 5331 is that they speak to final actions taken by a court.  None of those 

court-ordered remedies is consistent with the non-judicial course of sending a challenged 

declination or rejection back to the agency for a do-over, as the government now suggests.   

The list of remedies included in § 5331 therefore makes clear that Congress intended that 

Tribes have access to “immediate injunctive relief” to remedy violations of the Act.  The legislative 

history confirms this understanding.  Section 5331 was amended in 1994 to clarify that appropriate 

remedies under the Act include “immediate injunctive relief to reverse a declination finding under 

section [5321](a)(2) or to compel the Secretary to award and fund an approved self-determination 

contract.”  Pub. L. No. 103-413 § 104(2), 108 Stat. 4250.  In describing this amendment, the House 

overview of the bill explained that this section “amends section [5331](a) to clarify the right of 

contractors to seek immediate judicial relief to review a declination finding or to secure the award 

and funding of an approved contract, without first invoking further administrative levels of appeal 

. . . which could further delay the contracting process.”  140 Cong. Rec. H11140-01 (1994); see 
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also S. REP. NO. 100-274, at 34 (1987) (explaining that the judicial review provisions give Tribes 

“the right to seek injunctive relief in the United State District Courts” to remedy any “federal 

agency violations of the . . . Act”).  Congress adopted these amendments after hearing that “[b]y 

allowing a tribal organization to proceed directly to federal court and providing the usual remedies 

of injunction and mandate, tribal organizations with just complaints are much more likely to obtain 

timely redress.”  The Implementation of the Indian Self-Determination Act: Oversight Hearing 

Before the H. Subcomm. On Native Am. Aff., 103d Cong. 105 (July 29, 1994) (Testimony of 

Barbara E. Karshmer) (emphasis added).  In sum, the legislative history leaves no doubt that 

Congress intended to give courts the authority to order the award of contracts as proposed by the 

Tribe.     

In declination cases specifically, injunctive relief is also the only remedy consistent with 

the final offer and declination procedures themselves.  These procedures mandate that the agency 

may reject a final offer only by providing a statutorily compliant declination within the 45-day 

deadline.  § 5387(c)(1)(A).  As the court observed in Sage, where the Tribe had a Title I contract, 

“[i]f federal agencies knew they could unlawfully decline . . . a contract proposal” without 

repercussions, it would “nullify the streamlined ninety-day contract-approval process.”  256 F. 

Supp. 3d at 1237.  This principle applies even more strongly to final offers under Title V, where 

Congress shortened the agency’s decision deadline even further.  Any remedy short of awarding 

the Tribe the full statutory funding amount would nullify these “streamlined” provisions. 

The government takes issue with specific cases cited by the Tribe to demonstrate that courts 

have routinely awarded the full funding amount as the proper remedy for an inadequate 

declination.  Each of these retorts fails.  While it is true that some of the cases where courts awarded 

the proposed contract involved an untimely declination that triggered the “deemed approved” 
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provisions of § 5387(b) or 25 C.F.R. § 900.18, see e.g. Navajo Nation, 852 F.3d at 1130; Maniilaq 

Association v. Burwell (Maniilaq I), 72 F. Supp. 3d 227 (D.D.C. 2014); Seneca Nation of Indians 

v. U.S. Dep’t of Health & Human Servs., 945 F.Supp.2d 135, 150-51 (D.D.C. 2013), courts 

routinely award injunctive relief for other unlawful declinations, too.   

For instance, in the Sage case the court ordered IHS to fully fund the proposed contracts 

after holding that the agency had “unlawfully declined” the contract renewals.  256 F. Supp. 3d at 

1236-37.  Despite the government’s attempts to distinguish this case on factual grounds, see Cross-

Motion at 29-30, there is no statutory basis for this alleged distinction, nor did the court rely on 

these factual issues in the manner suggested by the government.  The Sage court chose to award 

the full contract amount (rather than remanding to the agency) not because there was no need for 

any additional fact-finding by the agency (as the government now claims), but because the agency 

was not entitled to any further fact-finding or opportunities to redo its determination of the 

appropriate funding amount.  Id. at 1237.  Ultimately, the court concluded that “[t]he ISDEA[A]’s 

text and its legislative history demonstrate that the Court’s sole remedy when a federal agency 

unlawfully declines [a] contract proposal is to order the agency to fully fund the proposal.”  Id. 

(emphasis added). 

Similarly, in Ramah Navajo School Board v. Leavitt, the court held that IHS lacked 

authority to decline a contract on the ground asserted by the agency, and for this reason granted 

the tribal contractor’s motion for “immediate injunctive relief to reverse the . . . declination 

finding.”  No. 07-cv-289-MV, 2008 WL 11411184 at *8-9 (D.N.M. Feb. 6, 2008), later vacated 

pursuant to a settlement.  The court then directed the Tribe to submit a proposed order “requiring 
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Defendants to reverse their declination of [the Tribe’s] proposed self-determination contract”—

that is, to award the contract.  Id. at 9.12   

In Pyramid Lake, too, the court ultimately awarded the contract amount initially proposed 

by the Tribe after the parties were unable to come to agreement on a different amount.  Pyramid 

Lake Paiute Tribe v. Burwell, No. 1:13-cv-01771 (CRC), ECF No. 31 (D.D.C. Jan. 16, 2015).  In 

doing so, the court specifically noted that the “ISDEAA requires IHS to adopt a contract as 

proposed unless it justifies its declination decision at the time.  Because IHS did not adequately 

justify the declination, it is appropriate to award the Tribe the contract under the terms it proposed.”  

Id. at 3 n.1 (citing § 5321(a)(2)).   

Maniilaq II followed a similar path.  While the court initially ordered the parties to engage 

in negotiations following its invalidation of the unlawful declination, the court later approved the 

contract terms agreed to by the parties, which ultimately awarded more funding than the Tribe had 

initially proposed.  Compare Maniilaq Association v. Burwell, 170 F. Supp. 3d 243, (D.D.C. 2016) 

(describing the requested lease compensation of “$249,842 per year”), with Case No. 15-152 

(JDB), Final Order, ECF No. 27 (July 27, 2016) (setting lease compensation at $470,187.65).  The 

fact that implementation of this order was stayed pending appeal is standard practice, and it has 

absolutely nothing to do with the propriety of the remedy at issue.  The government’s suggestions 

to the contrary are simply wrong. 

                                                 
12 While this case involved subsequent litigation regarding the amount of money damages to which 
the Tribe was entitled, the court’s decision to award injunctive relief was not disturbed.  See, e.g., 
Case No. 07-cv-289-MV, Memorandum Opinion and Order, ECF No. 99, at 2 (explaining the 
court’s earlier conclusion that “plaintiff was entitled to injunctive relief . . . in accordance with 25 
U.S.C. § [5331](a)” and noting that the remaining issue centered on compensation for the time 
between the initial declination and the parties’ subsequent entry into the contract). 
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Finally, in Cook Inlet Tribal Council v. Mandregan, the key point is that after initially 

remanding the matter to the agency, the court chose to stay the remand pending reconsideration of 

the appropriate remedy.  Contrary to the government’s characterization of the proceedings in that 

case, the government moved for a stay of litigation proceedings in light of the lapse in federal 

appropriations, specifically requesting a stay of its impending deadline to file a response to Cook 

Inlet’s motion for attorneys’ fees.  Case No. 1:14-cv-1835 (EGS), ECF No. 46, at 1 (D.D.C. Dec. 

26, 2018).  Cook Inlet moved for a stay of the remand proceedings pending the outcome of the 

parties’ cross-motions for reconsideration.  ECF No. 49 (Jan. 11, 2019).  The court not only granted 

the stay of agency proceedings but chose to go further:  noting its “remedial discretion” to stay its 

own order, the court chose to stay its remand order entirely “pending resolution of the cross-

motions for reconsideration.”  Minute Order (Jan. 18, 2019).  The court has therefore put its initial 

remand on hold while reconsidering the proper remedy in this case.  At the very least, that initial 

remand—which is now being questioned—does not set precedent here.    

All of these decisions show that injunctive relief is available when an agency has violated 

the ISDEAA, as IHS has done here.  Accordingly, injunctive relief reversing the rejection of the 

Tribe’s final offer and awarding the proposed contract is the proper remedy here, and the 

government has failed to demonstrate otherwise. 

CONCLUSION 

The government has failed to meet its burden to show “by clear and convincing evidence” 

that its rejection of the Tribe’s proposed funding amount was valid on any of the asserted grounds.  

The rejection letter failed to include a “specific finding that clearly demonstrate[d]” that the 

requested funding amount exceeded the applicable level, either because a portion of the funding 

was properly attributable to Winnemucca’s tribal shares or because a portion of it was generated 
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through third-party revenues.  Accordingly, the Tribe is entitled to summary judgment in its favor 

and injunctive relief reversing IHS’s rejection and awarding the Tribe’s proposed Service Unit-

level H&C funding amount of $1,106,453 annually.   

Respectfully submitted this 25th day of March 2019. 
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