
 
 

UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 

FORT MCDERMITT PAIUTE ) 
  AND SHOSHONE TRIBE,                                       ) 

Plaintiff, ) 
 ) 

v. ) Civil Action No.: 17-0837 (TJK) 
 ) 

ALEX M. AZAR, ) 
in his official capacity as Secretary, ) 
U.S. Department of Health & Human Services, ) 
et al. ) 

 ) 
Defendants. ) 

   ) 
 

DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF THEIR SECOND CROSS-MOTION FOR SUMMARY JUDGMENT AND 

OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 
 Alex M. Azar, in his official capacity as Acting Secretary, United States Department of 

Health and Human Services (“HHS”) and Michael Weahkee, in his official capacity as Acting 

Director, Indian Health Service (“IHS” or the “Agency”) (collectively, “Defendants”), hereby 

cross-move for summary judgment and oppose Plaintiff Fort McDermitt Paiute and Shoshone 

Tribe’s (“Fort McDermitt Tribe” or the “Tribe”) Second Motion for Summary Judgment.  

 At issue in this case is the level of funding that the Tribe is entitled to receive under the 

Indian Self-Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. § 5301, et seq.  

Despite the Court’s clear directive in its Order dated September 28, 2018, Plaintiff still attempts 

to distort the Agency’s position and the evidence, and ignores the Court’s Order, to create 

uncertainty that does not actually exist.   For the reasons stated below, Defendants are entitled to 

judgment as a matter of law and thus the Court should grant their motion for summary judgment. 

STATUTORY BACKGROUND 
 

 IHS is an agency within HHS whose principal mission is to provide primary health care 

for American Indians and Alaska Natives throughout the United States.  See S. Rep. No. 102-
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392, at 2–3 (1992), as reprinted in 1992 U.S.C.C.A.N. 3943.  It does so through three separate 

mechanisms: (1) by providing health care services directly through its own facilities; (2) by 

contracting with tribes and tribal organizations pursuant to the ISDEAA to allow those tribes to 

independently operate health care delivery programs previously provided by IHS; and (3) by 

funding contracts and grants to organizations operating health programs for urban Indians.  Id. at 

4.  Through the first two of these mechanisms, IHS delivers health care services through local 

“Service Units” that are grouped within twelve regional IHS Areas, which in turn are overseen 

by a Headquarters (“HQ”) Office located in Rockville, Maryland. 

 IHS’s authority to provide health care services to American Indians and Alaska Natives 

derives primarily from two statutes.  The first, the Snyder Act, is a general and broad statutory 

mandate authorizing IHS to “expend such moneys as Congress may from time to time 

appropriate, for the benefit, care, and assistance of the Indians,” for the “relief of distress and 

conservation of health.”  25 U.S.C. § 13 (providing the authority to the Bureau of Indian Affairs 

(“BIA”)); 42 U.S.C. § 2001(a) (transferring the responsibility for Indian health care to IHS).  The 

second, the Indian Health Care Improvement Act (“IHCIA”), establishes numerous programs 

specifically authorized by Congress to address particular Indian health initiatives, such as alcohol 

and substance abuse treatment, diabetes prevention and treatment, medical training, and urban 

Indian health.  25 U.S.C. §§ 1601-1683. 

In 1975, Congress enacted the ISDEAA, which allows tribes to contract with the HHS 

Secretary to operate many of the programs that IHS previously operated for the benefit of Indians.  

Tribes may do so by entering into either contracts under Title I of ISDEAA or self-governance 

“compacts” under Title V.  See 25 U.S.C. §§ 5329(a), (c), 5384(a).  The Title V process begins 

with a planning phase when a tribe begins “preparation relating to the administration of health 

care programs.”  25 U.S.C. § 5383(d).  Prior to entry into the Self-Governance program, the tribe 
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must have “demonstrated, for 3 fiscal years, financial stability and financial management 

capability.”  25 U.S.C. § 5383(c)(1)(C).  Once approved for participation in Self-Governance 

program, the tribe is eligible for planning grants and may begin negotiating a Self-Governance 

Compact and Funding Agreement with IHS.  See 25 U.S.C. §§ 5383(e), 5384, 5385.  To the extent 

the parties cannot reach agreement on the terms of the Compact or Funding Agreement, the tribe 

may submit a Final Offer to IHS.  25 U.S.C. § 5387(b).  Unless the time is extended, IHS must 

accept or reject the Final Offer within 45 days.  Id.  IHS may only reject a Final Offer by 

providing: 

(A)  a timely written notification to the Indian tribe that contains a specific 
 finding that clearly demonstrates, or that is supported by a controlling 
 legal authority, that— 
 
 (i) the amount of funds proposed in the final offer exceeds the applicable 
 funding level to which the Indian tribe is entitled under this subchapter; 
 
 (ii) the program, function, service, or activity (or portion thereof) that is 
 the subject of the final offer is an inherent Federal function that cannot 
 legally  be delegated to an Indian tribe; 
 
 (iii) the Indian tribe cannot carry out the program, function, service, or 
 activity (or portion thereof) in a manner that would not result in significant 
 danger or risk to the public health; or 
  

(iv) the Indian tribe is not eligible to participate in self-governance under 
 section 5383 of this title. 
 

25 U.S.C. § 5387(c)(1)(A). 

The Secretary must provide “the Indian tribe with the option of entering into the severable 

portions of a final proposed compact or funding agreement, or provision thereof, (including a 

lesser funding amount, if any), that the Secretary did not reject, subject to any additional 

alterations necessary to conform the compact or funding agreement to the severed provisions.”  

25 U.S.C § 5387(c)(1)(D).   
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 Whether a tribe contracts under Title I of the ISDEAA or participates in Self-Governance 

under Title V, two general categories of funding are available for the tribal program.  See 

25 U.S.C. §§ 5325(a), (g); 25 C.F.R. § 900.19.  First, the “Secretarial amount,” or “106(a)(1) 

amount,” “shall not be less than the appropriate Secretary would have otherwise provided for the 

operation of the programs . . . without regard to any organizational level within . . . [HHS].”  

25 U.S.C. § 5325(a)(1).  Second, in addition the Secretarial amount, tribes and tribal organizations 

also receive a reasonable amount for contract support costs, known as “CSC” or the “106(a)(2) 

amount,” which are costs that the tribe incurs for necessary activities to operate the program but 

that the Secretary did not incur or that are funded through resources other than those awarded 

under the contract.  25 U.S.C. § 5325(a)(2).  The ISDEAA prohibits the Secretarial amount 

funding and CSC funding from covering the same types of activities, as these are two separate 

categories of funding for two different purposes.  See 25 U.S.C. § 5325(a)(3)(A).  Additionally, 

the ISDEAA requires that the Secretarial amount of funding “shall not be reduced by the 

Secretary in subsequent years except pursuant to— 

(A) A reduction in appropriations from the previous fiscal year for the 
 program or function to be contracted; 
 
(B) A directive in the statement of the managers accompanying a conference 
 report on an appropriation bill or continuing resolution; 

 
(C) A tribal authorization; 
 
(D) A change in the amount of pass-through funds needed under a contract; or 
 
(E) Completion of a contracted project, activity, or program.” 
 

25 U.S.C. § 5325(b).  The Secretarial amount is colloquially referred to as a tribe’s “base” 

funding, because it generally is not reduced.  However, “[n]otwithstanding any other provision . 

. . the provision of funds . . . is subject to the availability of appropriations and the Secretary is 

not required to reduce funding for programs, projects, or activities serving a tribe to make funds 
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available to another tribe or tribal organization [.]”  25 U.S.C. § 5325(b).  The dispute in this case 

relates to calculating the Tribe’s Secretarial amount in light of these authorities and the fact 

that IHS — when operating a health care program directly — may provide services from 

appropriated resources and also from third-party collections.  Relevant to the disputed amounts, 

Congress specifically authorizes IHS to collect from third-party payers for the health care 

services it provides.  Examples of third parties include Medicare, Medicaid, and private 

insurance. 

 Tribes do not typically involve IHS in the third-party billing for health care programs 

they assume under an ISDEAA contract or compact.  As ISDEAA contractors/compactors, 

Tribes have the same right of recovery as IHS.  Tribes are specifically included in IHS’s right of 

recovery statute, 25 U.S.C. § 1621e, which provides Tribes the right to recover from certain third 

parties.  IHS is not involved when Tribes bill under the authority of § 1621e.  When using this 

authority, Tribes bill the third parties directly and receive payments directly from the third 

parties.  At the Tribe’s election, IHS can act as the Tribe’s intermediary for payments from 

Medicare and Medicaid.  See 25 U.S.C. § 1641(c).  In such a case, IHS acts as a pass through 

entity, using a special fund for Social Security Act payments, and IHS does not retain any of the 

collections due to the Tribes.  Id.  Most Tribes elect to directly bill Medicare and Medicaid, 

though, meaning that such sums are not transferred through IHS.  Instead, all third-party 

collections are directly sent to the billing Tribe. Once direct billing is elected, the law prohibits 

IHS from providing the Tribe with any third-party collections from the special fund.  See 25 

U.S.C. § 1641(c)(2).1 

                                                           
1 “[N]o payment may be made . . . with respect to reimbursement made for services provided by 
such program during the period of such election.”  25 U.S.C. § 1641(c)(2).   
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Pursuant to 25 U.S.C. § 1621f, IHS and tribes retain third-party reimbursements, 

including Medicare and Medicaid payments.  Without this authority, the reimbursements 

would be credited to the Department of the Treasury as miscellaneous receipts.  The third-party 

collections are credited to the entity that provided the services, regardless of who performs the 

collections, and the collections must stay at the service unit level.  Id.  Congress has restricted 

the purposes for which the third-party revenues may be spent, but those purposes generally 

support the operation of medical facilities.  See 25 U.S.C. § 1641(c)(1)(B).     

The right to directly bill, retain, and expend collections is relevant here because a 

substantial portion of the transferred program was funded through third-party revenue.  The 

third- party revenues are no longer available to IHS, because the Tribe assumed this function 

under its ISDEAA agreement.  IHS has no right or ability to bill for the Tribe’s services.  The 

additional funds requested by the Tribe cannot be paid by the IHS.  The Tribe must collect 

those funds from third parties through the Tribe’s own collections processes.  

STATEMENT OF FACTS 

 IHS has operated the Fort McDermitt Clinic in McDermitt, Nevada (“NV”) through the 

Schurz Service Unit2 in the Phoenix Area of the Indian Health Service (“PAIHS”) since the 

1970s.  Administrative Record (“AR”) 143.3  The Schurz Service Unit is a multi-tribe service 

unit serving multiple tribes through a combination of contracted and direct service programs.  

AR 124 (showing tribes served).  At this time, most resources allocated to the Schurz Service 

Unit have been contracted by the tribes served.  Id.  The Fort McDermitt Clinic is an ambulatory 

                                                           
2 The term “Service unit” means an administrative entity of the Service or a tribal health program 
through which services are provided, directly or by contract, to eligible Indians within a defined 
geographic area.  25 U.S.C. § 1603(20).  
 
3 Many of these facts are taken from the clinic Closure Report, which can be found in the 
Administrative Record beginning at 143.   
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care clinic that provides a variety of outpatient services, including primary medical care, dental 

care, mental health care, and alcohol and substance abuse counseling to IHS beneficiaries in the 

area.  AR 147.  The beneficiaries served by the clinic are primarily but not exclusively members 

of the Fort McDermitt Paiute and Shoshone Tribe (“Fort McDermitt Tribe” or the “Tribe”).  

Members of the Winnemucca Indian Colony of Nevada (“Winnemucca Tribe”) and other IHS 

beneficiaries are also eligible to receive services at the Fort McDermitt Clinic.  Since at least 2013, 

IHS has used the Winnemucca Tribe’s allocation of Schurz Service Unit resources to fund 

operations at the clinic.  AR 243–267.  Since approximately 1993 through August 2013, the 

Schurz Service Unit administered and operated the Fort McDermitt Emergency Medical Services 

(“EMS”) program, which primarily benefitted members of the Fort McDermitt Tribe.  AR 144.  

IHS identified the Fort McDermitt Tribe as the only entity authorized to contract for the funding 

for that program.  Id. 

 In November 2012, Humboldt General Hospital in Winnemucca, NV (the county seat of 

Humboldt County) established an EMS station site in McDermitt, NV to provide EMS services 

for both the Indian and non-Indian population in the area.  AR 144.  Humboldt County is a sparsely 

populated area; per the 2010 Census, it has a population of approximately 16,528 in a 9,658 square 

mile area.  See U.S. Census Bureau, State & County Quick Facts: Humboldt County, Nevada 

(2010), http://quickfacts.census.gov/qfd/states/32/32013.html.  Thus, as of November 2012, there 

were two EMS programs serving the small, sparsely populated area around McDermitt, NV.   

 Prior to its ultimate termination, the operating costs of the Fort McDermitt EMS program 

had been exceeding the planned budget for some time.  As a result, IHS was forced to supplement 

the program with resources from elsewhere in the Schurz Service Unit, including the operating 

budget of the Fort McDermitt Clinic and third-party revenue collected by the clinic.  AR 144.  

IHS determined that the program was financially unsustainable and, in IHS’s view, the 
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establishment of Humboldt General Hospital’s EMS program rendered the Fort McDermitt EMS 

program unnecessary.  AR 145.   

On March 21, 2013, IHS held a meeting with representatives from the Fort McDermitt 

Tribe and Pyramid Lake Tribe present to discuss these issues and the future of the EMS program, 

including the possibility that the Pyramid Lake Tribe might take over the EMS program.  Id.  The 

Pyramid Lake Tribe is one of the Schurz Service Unit tribes that operates its own tribal health 

clinic.  At this meeting, IHS presented a report on the status of the EMS program to the Indian 

tribes.  Id.  Among several options, IHS urged that serious consideration be given to ending the 

EMS program because of the ongoing operating losses and the fact that Humboldt General 

Hospital established an ambulance station in the McDermitt area.  All of the options presented 

involved lowering or eliminating the costs associated with the EMS program.  Id.   

 Despite the concerns raised by IHS, on July 8, 2013, PAIHS received an ISDEAA contract 

proposal by Pyramid Lake Tribe seeking to assume operation of the Fort McDermitt EMS 

program for the full amount IHS had been expending on the program.  Id.  The proposal was, in 

IHS’s view, financially unsustainable because it would require IHS to permanently redirect 

necessary resources away from the Fort McDermitt Clinic and other programs administered by 

the Schurz Service Unit.  Id.  PAIHS suspended operation of the Fort McDermitt EMS program 

on August 19, 2013.  Id.  This decision was discussed with the Fort McDermitt Tribe on September 

12, 2013.  Id.  The program was formally closed and IHS declined the Pyramid Lake Tribe’s 

proposal on September 30, 2013.  Id.  The Pyramid Lake Tribe filed a civil action asking this 

Court to overturn IHS’s rejection of its proposal.  The Court directed IHS to award the Pyramid 

Lake Tribe the requested amount of funding for the EMS program.  See Pyramid Lake Paiute 

Tribe v. Burwell, 70 F. Supp. 3d 534 (D.D.C. 2014).     
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 The government asserted in Pyramid Lake that funding the EMS program at the level 

requested by the Pyramid Lake Tribe would require significant agency re-allocations, making it 

necessary to begin the closure process for the Fort McDermitt Clinic.  Maintaining operations at 

the Fort McDermitt Clinic would require IHS to divert funding allocated by IHS for services to 

other Indian tribes and would particularly impact other Indian tribes served by the Schurz Service 

Unit.  Accordingly, after the case was finalized, IHS began preparations for the closure of the 

clinic.  Permanent closure of an IHS clinic requires notification to Congress pursuant to 25 U.S.C. 

§ 1631.   

While IHS was preparing the report, but before it was submitted to Congress, the Fort 

McDermitt Tribe submitted a notice of intent to contract for operations at the clinic.  AR 58.  IHS 

acknowledged the Tribe’s intent to contract—but not a proposal—in a letter dated March 1, 2016 

and offered to provide technical assistance to the Tribe to develop a self-determination contract 

proposal.  In April 2016, the Tribe requested a review of its financial situation for participation in 

the IHS Self-Governance Program, and in May 2016, IHS notified the Tribe that it met the 

financial requirements for participation.  AR 277-281.  By resolution dated July 13, 2016, the 

Tribe formally requested to participate in Self-Governance under the ISDEAA.  AR 55.  The 

dispute at issue here arose during this contracting process. 

 The Tribe submitted its proposed compact and funding agreement to IHS via email on 

July 27, 2016.  AR 311.  The Tribe sought to assume control of the clinic under an accelerated 

timeline no later than October 1, 2016.  Id.  During ensuing negotiations, the Tribe asked IHS to 

withdraw the clinic closure report.  See, e.g., AR 293.  IHS declined to withdraw the closure report 

but indicated that the determination to close the clinic would likely change if the parties could 

reach an agreement on its assumption by the Tribe.  AR 290.   
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 Unable to resolve some material disagreements during the ensuing negotiations regarding 

the compact and funding agreement, the Tribe submitted a Final Offer to IHS on October 13, 

2016.  AR 64.  The Tribe included a letter explaining the issues it believed were still unresolved 

or in dispute: 1) Effective Date of the Compact; 2) The Employee Housing Services; 3) Transfer 

of EMS Funds4 4) Recurring Funding Amounts; and 5) Contract Support Costs.  AR 108–111.  

The submission of the Final Offer triggered a statutory review process for IHS.  25 U.S.C. 

§ 5387(b).  IHS issued a response (“Response Letter”) to the Tribe’s Final Offer on November 

23, 2016, timely rejecting the Tribe’s offer for the five issues identified above.  AR 130–232.  IHS 

also rejected the Tribe’s Final Offer on the basis that the level of funding provided would be 

insufficient to carry out all of the PFSAs identified by the Tribe, some of which were not 

previously conducted by IHS.  AR 136.5   IHS offered to provide technical assistance to the Tribe 

to overcome IHS’s objections.  AR 140.  As documented in email correspondence between the 

parties, the offer for technical assistance was accepted and the parties set up meeting times.  AR 

518–570.  The meetings resulted in a combination of technical assistance and further negotiation.  

Id.  Ultimately, the parties were able to resolve three of the five issues and the Court determined 

a fourth.  The sole remaining issue left to be resolved in this case concerns the recurring funding 

amount.  

STANDARD OF REVIEW 

 The Court previously concluded that “ISDEAA requires de novo review of the 

government’s decision to reject a ‘final offer” from a tribe.’” Order of Sept. 27, 2018, (ECF 

                                                           
4 The Fort McDermitt Tribe withdrew its resolution authorizing the Pyramid Lake Tribe to 
contract for the EMS program with intent to administer the program under its own compact with 
IHS.   
 
5  IHS withdrew this objection based upon the understanding that the Tribe would rebudget 
existing contract resources and potentially supplement the program with sources other than the 
IHS to achieve contract objectives.  
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No. 24) (“Order”), at 1.  Under the ISDEAA, when a tribal contractor appeals the Agency’s 

rejection of a final offer, the Secretary “shall have the burden of demonstrating by clearly and 

convincing evidence the validity of the grounds for rejecting the offer (or a provision thereof).”  

25 U.S.C. § 5387(d).   

Plaintiff wrongly contends that “Congress provided IHS with 45 days to make its decision 

and to provide evidence to support the funding amount awarded.”  Pl.’s Br. at 2.  That assertion 

is patently incorrect.  The plain language of the statute applies the evidentiary burden to the 

appeal phase, which has been acknowledged by other courts that have considered the issue. See 

Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell, 256 F. Supp. 3d 1186, 1243 (D.N.M. 

2015) (“[T]he ISDEA imposes this burden on the HHS Secretary ‘in the course of subsequent 

litigation, not the declination process.’”) (construing a similar authority under Title I of the 

ISDEAA).  Moreover, this Court’s order invited the parties to submit “an affidavit (or 

affidavits) and any other evidence the parties conclude is necessary to support their statement 

of facts.”  Order at 6.  Consequently, Plaintiff’s arguments that IHS cannot present evidence 

during the adjudication of this appeal is without merit.    

ARGUMENT 

 The sole remaining issue for the Court to resolve is this: whether the amount of funds 

proposed by the Tribe for its recurring Service-Unit level Hospitals and Clinics (“H&C”) funding 

“exceeds the applicable funding level to which the Tribe is entitled.” AR 138 (citing 25 U.S.C. 

§ 5387(c)(1)(A)(i)).  IHS maintains that it has already awarded the Tribe 100% of its lawful 

portion of the clinic funding, meaning IHS properly rejected the Tribe’s proposal for additional 

funds.  As more fully set forth below, IHS cannot provide the Tribe with funds assigned to 

another Tribe, nor can IHS transfer third party collections that IHS no longer receives.           
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IHS determined that $555,275 was available for the Tribe’s contract for Service Unit H&C 

funding  because this total represents the amount of appropriated H&C funding that was expected 

to be available and allocated by IHS for operation of the Fort McDermitt Clinic (and EMS 

program) from the Tribe’s share of clinic resources.6  Although the total amount of Service Unit 

H&C funding that IHS allocated for the operation of the clinic and the EMS program was 

$686,959, IHS withheld $131,684 from the Tribe’s award because that amount represented 

Winnemucca’s share of the clinic resources.7  Accordingly, IHS awarded $555,275 in Service 

Unit H&C funding to the Tribe.   

The $686,959 combined amount identified by IHS as available for Service Unit H&C is 

at the heart of this case.  It is not a new number, nor is it part of any post hoc justification for 

limiting an award to Plaintiff.  In fact, IHS used this number to justify its final offer rejection.  

Substantially the same amount of Service Unit H&C funding was consistently referenced by IHS 

in multiple documents found in the record and provided to the Tribe during negotiations.8  The 

same amount is also cited with respect to shares between Plaintiff and Winnemucca.  Despite 

clear evidence throughout the record that IHS consistently identified $686 thousand as the 

applicable combined Service Unit H&C amount, the Tribe contends that the total amount of 

Service Unit H&C funding that IHS is obligated to provide is $1,106,453.  The evidence is 

irrefutable that IHS never spent that much in Service Unit H&C on the clinic and EMS programs, 

                                                           
6  See Estimated Cumulative Funding Report AR 149 (Hospitals and Clinic row, Program FA 
Amount column).  The Winnemucca Tribe’s share of resources excluded.  The Service Unit level 
funding is listed as the “Program FA” amount in the funding tables at issue. 
   
7 See AR 138; Attachment A to the Joint Stipulation (IHS November 5, 2018 Spreadsheet) 
(Breaking down the $190,197 withheld for Winnemucca to include $131,684 in Clinic-level 
funding, $34,896 in Area shares and $23,617 in Headquarters shares). 
 
8   The amount of Service Unit H&C is often divided by clinic and EMS programs or between the 
Tribes, but it is the same funding source.  
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never told Plaintiff it would spend that much, and never offered or promised to pay anything 

close to $1.1 million. 

 At the same time, there is also no dispute that IHS allocated and spent more Service Unit 

H&C than the agency awarded to the Tribe. Part of the current dispute is over whether IHS must 

provide such funding to Plaintiff.  More specifically, IHS declined to transfer any portion of H&C 

resources that IHS had allocated to the Winnemucca Tribe.  For Winnemucca, IHS determined 

that its share of Total H&C was $190,197.9  AR 138.  IHS established the Winnemucca Tribe’s 

portion of the Service Unit allocation by relying on resource allocation tables developed after 

tribal consultation in 2013.  The Winnemucca Tribe’s share of the H&C expended to operate the 

clinic was determined by IHS based upon a service unit user population derived from FY 2012 

reports, and this calculation is fully consistent with the ISDEAA and IHS’s obligations.  

Accordingly, IHS properly rejected the Tribe’s demand for Winnemucca’s share of the clinic 

resources.   

There is also no dispute that IHS used third-party revenue collected by the clinic to fund 

clinic and EMS operations.  Third-party funds are not part of the Service Unit H&C resource and 

are not included on cumulative funding reports identifying contractible resources. IHS cannot 

transfer such sums on a recurring basis in situations like the present case because IHS no longer 

has the right or ability to collect those funds.  Once a program is contracted, the billing functions 

are transferred to the Tribe.    This means that the third-party funding is still available to the Tribe, 

but these funds must be sought from third party sources and cannot be provided by IHS. 

 Third-party revenues are routinely used to supplement appropriated resources like H&C 

to fund IHS operations.  As clarified above, these revenues cannot be transferred as a recurring 

                                                           
9 As explained below, this figure represents combined H&C funding across all administrative 
levels, including Service Unit H&C, Area Office H&C, and Headquarters H&C. 
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amount under the Tribe’s ISDEAA agreement because the contract authorizes the Tribe to directly 

collect and retain third-party revenue.  Once collected, the Tribe can use such funding in the same 

manner that IHS was using it prior to the execution of the contract.  IHS also used carryover 

funding available from the Special Diabetes Programs for Indians (“SDPI”) to fund certain 

operations.  SDPI funding is not H&C funding, nor is it administered or awarded under the 

authority of the ISDEAA, and accordingly, it cannot form the basis of an award to the Tribe under 

the ISDEAA.10  Except for funds already transferred to the Tribe from H&C and in other budget 

line items, no other funding must be made available under the law by IHS to Plaintiff for operation 

of the clinic and EMS programs. 

A. IHS Awarded the Tribe’s Lawful Portion of Service-Unit Hospital and Clinic 
Funding 

 IHS rejected the amount of recurring H&C funds requested by Plaintiff on the grounds 

that the amount of funds proposed exceeds the applicable funding level to which the Tribe is 

entitled.  25 U.S.C. § 5387(c)(1)(A)(i).  AR 137-38.  Contrary to Plaintiff’s assertions, IHS does 

not assert the discretion to unilaterally determine the amount due under an ISDEAA contract.  

Pl.’s. Br. at 15.  Rather, IHS asserts the discretion to determine how much to spend on a program 

the agency operates.  That determination informs the amount IHS is directed to fund under 25 

U.S.C. § 5235(a)(1).  Moreover, Plaintiff is only entitled to its portion of the funds associated 

with the operation of the Schurz Service Unit, which includes the Fort McDermitt Clinic and 

the EMS program.  See 25 U.S.C. § 5325(a)(1).  The ISDEAA only imposes a duty on IHS to 

award a tribe with its portion or share of funding associated with the program to be transferred.  

Although IHS consults with tribes in establishing their allocable shares of funding, as it did in 

this case, the amount is determined by what IHS “would have otherwise provided for the 

                                                           
10 Statutorily mandated grants, like the SDPI, may be added to a Title V Funding Agreement 
after award.  See 42 C.F.R. Part 137 Subpart F. Statutorily Mandated Grants.   
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operation of the programs or portions thereof for the period covered by the contract.”  25 U.S.C. 

§ 5325(a)(1).  The Pyramid Lake court confirmed that IHS has discretion to make funding 

decisions until it receives a contract proposal, concluding that “the applicable funding level for 

a contract proposal is to be determined from the date the agency receives the tribe’s proposal.”  

70 F. Supp. 3d at 543.11  Notably, IHS received the Tribe’s contract proposal on July 27, 2016.   

IHS primarily relies on the amount the Agency previously spent — and would continue to 

allocate and spend — to operate the programs in question, and, as is the case here, allocates 

each Tribe a portion of appropriated resources associated with the program.     

Giving due consideration to Pyramid Lake, IHS determined that the total amount of 

Service Unit H&C funds to be used for operation of the clinic and EMS program was $633,417.  

IHS further determined that, of that amount, Fort McDermitt’s share of the Service Unit H&C 

that IHS would have otherwise spent to fund the clinic and EMS program was $555,275. AR 

39, 149 (funding table showing totals); Joint Stipulation (“JS”) Attachment A, P.1.  Defendant’s 

position on this point has not waivered. 

Plaintiff, on the other hand, has presented something of a moving target.  For example, 

Plaintiff submitted a Final Offer indicating that the funding for the Service Unit “H&C amount 

should be at least $788,927” (apparently exclusive of EMS), but it is now claiming that the 

Service Unit H&C total is $1,106,453. AR 113.  Plaintiff also included funding tables 

requesting an amount of $773,144 for what also appears to be total Service Unit H&C.  AR 

128.  Accordingly, discerning the amount Plaintiff believes is actually due in Service Unit H&C, 

and addressing it, has been challenging.  What is clear with respect to the current briefing is 

                                                           
11 Of the matter in Pyramid Lake, the court also concluded “[t]his would be a more difficult case 
had IHS decided to cancel the EMS program prior to its receipt of the Tribe’s proposal.”  Pyramid 
Lake, 70 F. Supp. 3d at 543. 
 

Case 1:17-cv-00837-TJK   Document 33-1   Filed 02/25/19   Page 15 of 33



 

16  

that Plaintiff is now only focusing on an award of $1,106,453 for Service Unit H&C, but that 

amount can only be obtained by taking into account third-party revenues that IHS no longer 

collects.   

While the Parties disagree over the level of funding IHS must award as H&C, the Parties 

have referenced that number differently in various documents, leading to the Court’s Order of 

September 27, 2018.  Service Unit H&C is generally represented or referenced in the “Program, 

FA Amount” column on the various funding tables in the record.  See e.g., AR 149.  However, 

in IHS’s Response Letter, rather than citing to Service Unit H&C, IHS cited to Fort 

McDermitt’s Total H&C, which combined funding at all administrative levels (Program [i.e. 

Service Unit], Area Office, and Headquarters) to ensure that the maximum amount that IHS 

approved would not exceed the Total H&C identified on Plaintiff’s funding table.  AR 149 

(under heading Totals).   For Plaintiff, IHS determined that the Total H&C, which combined all 

administrative levels, was $633,417.  AR 138, 149 (funding table showing totals); JS 

Attachment A, P.1.12  IHS did not list H&C by administrative level, although IHS included the 

entire funding table for the Plaintiff with its response to the Final Offer (“Response Letter”).  

AR 149; JS Attachment A, P.1.  Of the Total H&C funding ($633,417) available to the Tribe, 

IHS identified that $555,275 was attributable to Service Unit H&C resources on that funding 

table.  AR. 149; JS Attachment A, P.1.  Accordingly, $555,275 is the amount of Service Unit 

H&C funding that IHS identified as available to award to Plaintiff for operation of the clinic 

and EMS program.  IHS awarded this amount to the Plaintiff.  

                                                           
12   The columns for “buyback”, “retained services” and “amount to be rec’d” at each 
administrative level on the funding tables identify how the money is to be distributed and spent, 
but do not change the overall funding amount available to the Tribe and are not relevant for 
purposes of identifying the total amount of H&C due to the Plaintiff.    
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IHS withheld $190,197 in Total H&C (again, meaning across all administrative levels) 

for Winnemucca and rejected awarding such sums to Plaintiff “without an authorization from 

Winnemucca.”  AR 138.  In the case of Winnemucca’s share of H&C, IHS did not include the 

relevant funding table IHS used to develop the Response Letter.  As explained in the Joint 

Stipulation and the complete set of funding tables attached to the Joint Stipulation, $131,684 

was withheld by IHS for Winnemucca’s share of Service Unit H&C.  JS ¶ 13, Attachment A 

P.2.  Focusing only on the Service Unit H&C, the combined amount identified by IHS for 

Winnemucca and the Tribe is $686,959.  JS ¶ 13, Attachment A P.2.  The $686,959 is the 

amount of Service Unit H&C IHS allocated and projected to spend in FY2016 for the clinic 

($184,348) and the EMS program ($502,611).  This combined Service Unit H&C number was 

not created for the November 2017 Response Letter or the Joint Stipulation. The record before 

the Court already referenced this amount of Service Unit H&C funding, or a comparable 

amount, in multiple places as demonstrated by the following table: 

                                                           
13 CY2015 Payment from Collections – Pyramid Lake  ($502,611)  AR 148 

Documentation 
 

Clinic H&C 
Funding 

EMS H&C 
Funding 

Total Service 
Unit H&C 
Funding 

 
Financial Plan 
January 16, 2016 
(AR 148)  
 

$183,223 (FY2016) $502,611 
(FY2016) $685,834 

FY2016 Financial Plan 
cited by Plaintiff 
(AR 125 Summary Page, 
AR 467)Summary Page 
and 2nd tab “.01 H&C”) 
 

$181,778 (FY2016) 
  

$685,834 (FY2015)13 
 

 $502,611 
(FY2016) 

 
 
 

$684,389 
(FY2016) 

 
$685,834 
(FY2015) 

FY2017 Draft Funding 
Table 
August 19, 2017 
(AR 329 email and 
embedded table) 

$184,348 $502,611 $686,959 
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During negotiations, IHS identified the amount of $184,348, not including the EMS funding, as 

available from H&C in an email dated August 19, 2016.  AR 329 (email and attached draft 2017 

Funding Table, listing Program, FA Amount of $184,348).   The body of the email explained 

that “the recurring $502K in discussion is not currently included.  When the funds are returned 

and finance accounts are updated, IHS will insert that amount into the H&C Program section.”  

AR 329.   IHS followed up after that email by providing the Tribe with a funding crosswalk on 

August 30, 2016 showing the total allocated recurring budget for FY 2017 was estimated to be 

$686,959, which included $184,348 remaining for the clinic and $502,611 for the EMS program.  

                                                           
14 The Funding Crosswalk (F/3) excludes EMS but incorporates a funding increase of $1125 from 
FY2015 ($183,223) to FY2016 ($184,348). 
 

Funding Crosswalk 
(AR356)  $184,348 (FY2016)14 

 
$685,834 (FY2015) 

 
 

$502,611 
(FY2016) 
 
 
 
 

$686,959 

FY2017 Funding table 
used for Final Offer 
Response 
(Joint Stipulation)  
 

 
  

$686,959 
 
 
 

FY2017 Draft Funding 
Table 
October 4, 2016 
 (AR 443 embedded 
combined table) 
 

  $739,459 

FY2016 Actual 
Obligations/Expenditures  
(Decl. of Carey Tso, 
ECF No. 29.1 and 
Exhibit 1.) 

$221,211 
(Obligations) 

$502,611 
(awarded to 

Pyramid 
Lake) 

$723,822 
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AR 356 (see embedded crosswalk).15   In addition, the total amount of $686,959 identified by 

IHS during negotiations is fully consistent with the financial reports prepared by IHS in January 

2016, which identified a total of $685,834 (including EMS).  AR 148.16   

Plaintiff asserts in this round of briefing that IHS should have awarded $1,106,453 in 

Service Unit H&C.  Pl.’s Br. at 30.  But it was Plaintiff who created this amount by adding the 

sum of one cell in a draft financial spreadsheet listing clinic H&C “expenditures” ($603,842) 

to the amount set aside for the EMS program ($502,611).  AR 125.  Plaintiff’s reliance on this 

spreadsheet is misplaced, and Plaintiff’s manufactured number lacks context.  The spreadsheet 

was provided to Plaintiff to assist the parties during negotiations, not to establish binding 

funding commitments from the agency.  Decl. of Douglas Ward, ¶ 5.  Moreover, the Court 

would have to ignore other cells on the spreadsheet, such as the balance column on the same 

row showing a negative H&C balance of $422,063.50, to arrive at a grand total of $456,545.  

Id. at ¶ 9.17  No other document introduced by Plaintiff or IHS suggests that IHS ever spent this 

much in Service Unit H&C on the clinic and EMS programs because IHS never spent that much.  

See Decl. of Douglas Ward, ¶ 7.    

                                                           
15 The Funding Crosswalk also contained a breakdown of funding allocations in previous years 
that acknowledged a share for Service Unit H&C resources for Plaintiff and for Winnemucca. 
Id. 
 
16 The total on the closure report is $1,125 less than the amounts cited in emails from August 16 
and 30 (and the Response Letter) because the January 2016 report did not include a “$1,125 
appropriation increase” subsequently accounted for in the funding crosswalk.   See AR 356 
(embedded crosswalk, note F/3).   
 
17 The entire spreadsheet, including the summary used by Plaintiff, is embedded in an email dated 
October 7, 2016.  AR 467.  The second tab entitled “.01 H&C” lists $685,834 for H&C for 
FY2015, the exact same amount is cited in the four year financial plan (AR 148) and the funding 
crosswalk (AR 356).  “.01 H&C” shows that $502,611 was allocated the H&C resources for the 
Pyramid Lake EMS program in FY2016. 
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Although there is no reference to $1.1 million in Service Unit H&C in the record, there 

are two differences in the table included above.  The first difference is the H&C amount of 

$739,459 identified by IHS in a draft FY2017 combined funding table.  AR 443 (attached to 

email).  The draft FY2017 funding table identifies a Service Unit H&C amount of $511,732 for 

the Plaintiff and $227,727 for Winnemucca for a combined total of $739,549.  These draft 

funding tables were based on Schurz Service Unit shares tables developed in 2014 but never 

adopted by the Area.  The drafts were provided to the Plaintiff on October 4, 2016 “for the 

purposes of discussion” during negotiations, but were not formal funding offers made by IHS.  

AR 443.18     

The other notable difference on the embedded table relates to recorded FY 2016 

obligations, which are based on a ledger report generated by IHS on November 8, 2017.  See 

Decl. of Carey Tso (“Tso Decl.”), Exhibit 1 (ECF No. 29-1).  That report shows $221,211.23 

in obligations from the Service Unit H&C account for clinic operations.  Id.  When adding the 

$502,611 in awarded EMS funding, the report lists a slightly higher amount in actual obligations 

than projected expenditures.19  But this figure is only a snapshot of obligations in the financial 

system on November 8, 2017, not disbursements.  Obligations can be reclassified and 

                                                           
18 Although Plaintiff no longer appears to be pursuing any claim other than regarding recurring 
funding amounts in this appeal, Plaintiff asserted that it relied on the draft FY2017 funding table 
to calculate $773,144 in Service Unit H&C. AR 128; see H&C Amended FA Total and fn. 2).  
Likewise, Plaintiff also appears to suggest that it relied on this funding table for its demand of 
$788,927.  AR 113.  It is unclear from Plaintiff’s Final Offer whether these other claimed 
amounts were intended to include or exclude funding for the EMS program.  
 
19 IHS is not providing the ledger report generated in November 2017 to suggest that it should 
have offered and awarded that exact amount in Service Unit H&C to Plaintiff.  Rather, the ledger 
report is provided to give context to the amounts IHS actually did offer and award, to show that 
the amounts IHS awarded are consistent with, though not identical, to recorded obligations from 
the prior year.   
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adjustments can occur throughout the fiscal year in which the funds were appropriated, even 

after an account is no longer available for new obligations.  Funds can also be de-obligated and 

never disbursed.  Adjustments and reconciliations can occur until an account is closed pursuant 

to 31 U.S.C. § 1552.  As a consequence, “[i]f that same report were generated today, the 

expenditures would be slightly different due to subsequent reconciliations.”  Tso Decl., ¶ 10, 

Ex. 1.20  Such adjustments, coupled with obvious variation in expenses from year to year, 

illustrate the inherent complexity in relying solely on projection or expenditure data to identify 

recurring contract amounts due under  25 U.S.C. § 5325(a)(1). 

Although the Parties never completed negotiations on Service Unit H&C funding, the 

various reports and documents IHS provided for such discussions were always in the same 

ballpark and nowhere near the $1.1 million amount claimed by Plaintiff. Ultimately, IHS’s 

determination of the proper contract amount in the Response Letter was consistent with 

documents that were already shared with Plaintiff showing projected expenditures and with 

actual recorded obligations.   

B. Service Unit H&C Funding for The Winnemucca Tribe was Properly Withheld 

IHS properly refused to transfer to Plaintiff a portion of funding allocated for services to 

the Winnemucca Tribe.  AR 138.  Plaintiff is not entitled under the ISDEAA to contract for the 

entire amount of Service Unit H&C funding IHS used to operate the Fort McDermitt Clinic, 

because a portion of such funds were allocated for the Winnemucca Tribe.  In this instance, the 

                                                           
20  While actual obligations and expenditures from a prior year’s appropriations are relevant in 
determining the appropriate amount of Service Unit H&C funding, even the Pyramid Lake 
decision acknowledged that prior year’s expenditures are not necessarily dispositive. Pyramid 
Lake, 70 F. Supp. 3d. at 545 (“[T]he Court concludes that the amount the Secretary ‘would have 
otherwise provided’ should not necessarily be set at the prior year’s actual expenditure on the 
program”).  For example, the expenditure report also shows that IHS spent $33,143 from the 
Alcohol and Substance Abuse (“ASA”) account even though IHS awarded the Tribe $72,558.  
See Tso Decl., Ex. 1. Thus, had IHS relied exclusively on expenditure data available at the time, 
Plaintiff could have been awarded less.    
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Winnemucca Tribe’s share of the remaining contractible resources in the Schurz Service Unit 

was established by IHS after consulting with tribes served by the Schurz Service Unit in 2013.  

AR 243.   The FY2013 shares table shows a division of Service Unit H&C shares between 

Plaintiff ($554,080) and Winnemucca ($131,401).  Plaintiff objects to the calculation of 

Winnemucca’s share, relying on data that shows “only two Winnemucca users at the Clinic in 

the three years preceding the Tribe’s contract.” Pl.’s. Br. at 18.  But IHS allocates shares by 

Service Unit active users, not active clinic users, so the number of tribal members actually 

receiving services at the clinic would not determine the Tribe’s share of resources.  See, e.g., 

AR 244, 246.  Additionally, IHS does not assign active users by tribal affiliation.  Instead, IHS 

allocates shares at the Schurz Service Unit level by the geographic area in which the active user 

resides, regardless of tribal affiliation.  This geographic assignment determines the amount of 

shares each tribe is allocated by IHS in programs operated through the Schurz Service Unit, 

including the Fort McDermitt Clinic.  As Tribes contract for “operation of the programs or 

portions thereof”21 from the Service Unit, IHS must redirect and redesign resources to maintain 

IHS operated programs for Tribes that have chosen not to contract.  The division of program 

resources in such circumstances is expressly contemplated and authorized by ISDEAA.22  And 

in this case, IHS chose to use the Winnemucca Tribe’s share of Schurz Service Unit resources 

to fund operations at the Fort McDermitt Clinic.23   

                                                           
21 25 U.S.C. § 5235(a)(1). 
 
22 25 U.S.C. § 5324(i).  
 
23 See, e.g., AR 123 (funding crosswalk), 146 (Closure Report, Paragraph D, referring to the 
disposition of Winnemucca’s allocable share). 
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Plaintiff contends that IHS’s reliance on tribal shares tables for this position was rejected 

in Pyramid Lake.  Pl.’s. Br. at 14-15.  Pyramid Lake is not directly on point, however, as it only 

held that IHS must consider the amount it was actually spending for the program activity from 

all resources available to the agency, rather than just the amount of money that IHS had 

budgeted for the program activity from Service Unit H&C resources.24  Pyramid Lake did not 

squarely address the division of Service Unit H&C resources amongst tribes. While IHS argued 

during the appeal that funding the EMS program would impact other tribes, IHS did not decline 

the contract for the EMS program on the basis that another tribe had a right to contract for the 

EMS program or the associated funding.  IHS terminated the program and declined the 

contractible amount as zero.25   In this case, however, IHS has asserted that another tribe has a 

share of the funding at issue.  IHS contends that the Winnemucca Tribe has a contractible share 

of Service Unit resources used by IHS to support the clinic and expressly declined on that basis.  

AR 138.26  Accordingly, the Court should affirm IHS’ decision to withhold Service Unit H&C 

funding for Winnemucca.    

                                                           
24 Prior to terminating the EMS, IHS was funding it using third party revenue from the clinic and 
also Plaintiff’s share of Service Unit H&C funds original allocated for clinic operations.  The 
court recognized that IHS was using “using revenues from other sources” not listed on the tables. 
Pyramid Lake, 70 F. Supp. 3d at 544. 
 
25 See Pyramid Lake, 70 F. Supp. 3d at 542 (“[B]ecause IHS had canceled the EMS program 
after the Tribe filed its proposal, the funding level for the program was now zero and, as a result, 
the funding sought in the Tribe’s proposal was “in excess of the applicable funding level for the 
contract.’ Declination Letter at 5.”) 
 
26   IHS noted in the Closure Report that “[t]here is currently no functioning governing body at 
Winnemucca from which to obtain views.”  AR 146.  However, IHS was able to discuss the 
assumption of the Fort McDermitt Clinic with then-Winnemucca Chairperson Judy Rojos on a 
call that took place on October 14, 2016 during which the Chairperson stated that Winnemucca 
“expressed no interest in providing a tribal resolution from Winnemucca permitting the Fort 
McDermitt Tribe to contract for Winnemucca’s shares of the Clinic.”  Decl. of Loren Ellery, ¶ 4.  
Subsequently, IHS received correspondence from the Department of the Interior dated May 19, 
2017 notifying IHS of the recognized legal authority for the Winnemucca Indian Colony. See 
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C. IHS Properly Declined to Transfer Third-Party Income on a Recurring Basis 

IHS did not spend $1.1 million in Service Unit H&C for the clinic and EMS program.  That 

point is irrefutable.  Indeed, there is a vast difference between the $1.1 million demanded by 

Plaintiff and the projected/actual Service Unit H&C expenditures.  Because of the way the $1.1 

million was calculated, however, it was reasonable for the agency to construe Plaintiff’s argument 

as a disguised demand for third-party revenue.   

A substantial portion of the funding used for clinic operations was covered with third-party 

revenue, primarily received from Medicaid.  As noted in the Joint Stipulation, “[t]here are various 

references to third-party collections in the record, including in a table attached to the Response 

Letter.  AR 148.  These third-party numbers range from $289,041 to $378,455. AR 125, 148.”  

Joint Stipulation ¶ 14.  For FY2016, IHS reported spending “approximately $356,669.36 in third 

party collections to fund clinic operations, mostly from Medicaid.”  Tso Decl. 7.  These 

“collections represent a significant portion of IHS and Tribal health care delivery budgets.”27  

Pursuant to 25 U.S.C. § 1621f, the third-party revenues collected by a Service Unit must be 

credited back to that Service Unit responsible for the provision of care.  25 U.S.C. § 1621f.  These 

resources are no longer available to IHS because the Tribe has contracted for clinic billing 

functions and the Tribe is now eligible to directly receive such funding.  AR 36 (“Section 8 — 

Third Party Recoveries”).28    

                                                           
Ex. 1 to Decl. of Loren Ellery.  IHS is expected to “take such action as may be necessary” to 
preserve services for non-contracting tribes.  25 U.S.C § 5324(i).  To date, Winnemucca has not 
provided IHS with a resolution authorizing IHS to contract with Plaintiff on its behalf.  As a 
consequence, IHS cannot award Winnemucca’s share of Service Unit H&C funding to Plaintiff.   
 
27 See FY2017 Congressional Justification, at CJ 156: 
https://www.ihs.gov/budgetformulation/includes/themes/responsive2017/documents/FY2017C
ongressionalJustification.pdf 
 
28 To the extent IHS receives reimbursement for services provided by the clinic, it has agreed to 
transfer such resources to the Tribe, except for pharmacy services.  AR 32. 
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Given the outcome in Pyramid Lake and the Plaintiff’s demand for $1.1 million in its Final 

Offer, IHS mindfully asserted its position on third-party collections in the Response Letter.  IHS 

rejected the H&C funding requested by the Tribe, noting the distinction between H&C and third-

party collections, stating that though “there may be some carryover and third-party revenue” to 

sustain operations temporarily, it would not be possible to provide the level of services indicated 

by the Plaintiff with the amounts of H&C funding that IHS was spending.  AR 135.  Additionally, 

IHS expressly rejected transferring any third-party revenue collected by IHS pending the Tribe’s 

acknowledgment that IHS would have no duty to provide third party collections on a recurring 

basis once the Tribe assumed operations.  AR 137.  Specifically, IHS stated that “the balance of 

any reimbursements from Medicaid, Medicare and third-party payers referenced in the final offer 

will not be transferred to the Tribe until the parties are able to negotiate language to clearly specify 

that these reimbursements are part of a one-time transfer of non-recurring funds[.]” AR 137.  “IHS 

reject[ed] the transfer of those funds pursuant to 25 U.S.C. § 5387(c)(l)(A)(i), as being in excess 

of the applicable funding level to which [Plaintiff] is entitled.”  Id.29  Plaintiff’s attempts to recast 

IHS’s rejection of third-party funding as “vague statements” (Pl.’s Br. at 22) is absurd, particularly 

given that operations funded by third-party revenues were a central issue in Pyramid Lake.  

 Plaintiff is also unquestionably demanding an award of $1.1 million in Service Unit H&C 

based on working document identifying projected expenditures that were projected to be covered 

primarily by Medicaid funding, not Service Unit H&C.  See Decl. of Douglas Ward, ¶ 9; see also 

AR 125 (showing a negative balance of $348,033 offset primarily by Medicaid reimbursements).  

IHS declined any award of H&C above the total amounts stated in the Response Letter ($633,417) 

precisely because it expected Plaintiff would seek an award for operating expenses covered by 

                                                           
29 IHS agrees that revenues received after transfer should be awarded to Plaintiff and has 
incorporated contract language to that effect.  See AR 32 (¶ 4.5). 
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third-party revenues.  Plaintiff’s other contention that IHS did not cite to a precise amount of such 

funding, see Pl.’s Br. at 22, also has no merit since the precise amount of recurring funding IHS 

approved in the Response Letter was $633,417.  

Although IHS did transfer third-party revenues to fund the EMS program as a result of the 

Pyramid Lake decision, the circumstances in that case were distinct.  IHS was operating the 

clinic, retained the billing function for the clinic and thus had the discretion to allocate the third-

party revenue from the clinic to fund the EMS program, as it had been doing when it operated 

both programs.  See Pyramid Lake, 70 F. Supp. 3d. at 544.  Indeed, as noted in the record, IHS 

subsequently funded the 2015 Pyramid Lake EMS contract with $502,611 from third-party 

revenues.  AR 148 (under non-recurring funds).  Here, IHS has transferred billing functions and 

no longer collects or has control over such revenue.  AR 14, 36.   Rather, the third-party revenues 

are collected directly by Plaintiff and may be used in the same manner that they were used by 

IHS to fund clinic or EMS operations.  Under the ruling in Pyramid Lake, IHS need only provide 

Plaintiff with “funds available” to the Agency.  Pyramid Lake, 70 F. Supp. 3d. at 543.30  IHS is 

no longer responsible for collecting third-party revenue and so IHS has no means to award such 

sums used for operating the clinic and EMS programs to Plaintiff on a recurring basis.  Once 

such funds are no longer available, as in this case, it follows from Pyramid Lake that there is no 

duty to provide them.    

                                                           
30 Furthermore, even if IHS were legally obligated to continue to award third-party 
reimbursements that IHS had previously used to sustain clinic operations, the amounts would be 
subject to at least two provisions in the ISDEAA reductions clause.  The funds may be reduced 
as a reduction in appropriations under 25 U.S.C.  § 5325(b)(2)(A) and may also be reduced under 
§ 5325(b)(2)(D) as a change in the amount of pass-through funds available (25 U.S.C. § 
1641(c)(1)(A) expressly refers to Medicare and Medicaid reimbursements as “pass-through” 
payments).  Because the billing function has been transferred, IHS expressly objected to 
recognizing any such pass through obligation in the Response Letter.  See AR 137.   
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Nothing in IHCIA or the ISDEAA requires IHS to fund an ISDEAA contract on a 

recurring basis at level equivalent to that which IHS had been collecting as third-party revenue 

when IHS no longer has the right or responsibility for collecting such funds, and such funds are 

no longer available to IHS.  Awarding Plaintiff with $1.1 million in Service H&C, however, 

would essentially result in statutory double-dipping in violation of 25 U.S.C. § 1641(c)(2) and 

cause uncertainty with IHS’s appropriation structure.  As IHS is authorized but not required to 

seek reimbursement for services, Plaintiff’s arguments would incentivize IHS to stop billing 

completely, or at least not spend collections received, as continuing to spend such sums would 

put IHS in the untenable position of being required to fund contracts with money it no longer 

has available.31 

D. Scope of Remedy 

Although the agency has met its evidentiary burden by showing that the $1.1 million 

requested by Plaintiff is in excess of what IHS would have otherwise provided from Service Unit 

H&C,  Plaintiff erroneously argues that injunctive relief directing the approval of the final offer 

and award of the contract is the only proper “remedy” for a so-called “unlawful” rejection.  Pl.’s 

Br. at 25.  But the ISDEAA is silent as to a specific remedy that a court must impose following 

a successful appeal of a rejection — whether that rejection is determined to be insufficient or 

incorrect as a matter of law. 

                                                           
31 In addition IHS also funded clinic operations with an award from the Special Diabetes Program 
for Indians (“SDPI”).  This funding is made via a separate appropriation and administered but 
under laws applicable to grants and cooperative agreements, unlike the ISDEAA.  See 42 U.S.C. 
§ 254c–3.  The Tribe correctly notes that the SDPI award benefitting Plaintiff and other Tribes 
was not renewed for a new cycle past FY 2017.  AR 515.  Although the SDPI funding was used 
to fund clinic operations in FY 2016, it is not currently available to Plaintiff.  There is no legal 
basis to award sums equivalent to the SDPI award under the ISDEAA to make up for the non-
renewal of the grant, regardless of the circumstances of the non-renewal.    
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Rather than mandating a specific remedy, the ISDEAA only provides a right of action to 

challenge a rejection.  25 U.S.C. § 5387(c)(1)(C); see also Franklin v. Gwinnett Cnty. Pub. Schs., 

503 U.S. 60, 65-66 (1992) (“[T]he question of what remedies are available under a statute that 

provides a private right of action is ‘analytically distinct’ from the issue of whether such a right 

exists in the first place.”).  Section 5387(c)(1)(C) provides an ISDEAA contractor the right to 

“directly proceed . . . in a Federal district court pursuant to section 5331(a) of this title,” which 

Plaintiff chose to do in this case.  Id.  

Plaintiff’s contention that it is entitled to injunctive relief, see Pl.’s Br. at 25, is simply 

not supported by either the statutory text or by United States Supreme Court precedent.  Section 

5331 authorizes a court to provide “appropriate relief.”  Id. § 5331(a).  This comports with the 

long-established rule that courts “presume the availability of all appropriate remedies unless 

Congress has expressly indicated otherwise.”  Franklin, 503 U.S. at 66.  Section 5331 goes on to 

provide examples of appropriate relief.  It is abundantly clear that Congress intended only to 

provide examples – and not an exhaustive list – given its use of the word “including” not once, 

but twice.  25 U.S.C. § 5331(a) (“[T]he district courts may order appropriate relief including 

money damages . . . or mandamus to compel an officer or employee of the United States . . . to 

perform a duty . . . (including immediate injunctive relief to reverse a declination finding under 

section 5321(a)(2) of this title . . .).”) (emphasis added).  The word “including” or “includes” 

most often precedes a non-exhaustive list, especially if the context clearly supports that reading, 

as it does here.  See Fed. Land Bank of St. Paul v. Bismarck Lumber Co., 314 U.S. 95, 99–100 

(1941) (“[T]he term ‘including’ is not one of all-embracing definition, but connotes simply an 

illustrative application of the general principle.”); United States v. Philip Morris USA Inc., 566 
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F.3d 1095, 1115 (D.C. Cir. 2009) (finding that the term “includes” is “non-exhaustive”).32  The 

ISDEAA clearly authorizes this Court to fashion the relief it deems to be appropriate. 

Plaintiff cites a number cases in which courts have ordered the contract proposal to be 

awarded as originally proposed by the contractor, but almost all of those cases involved a 

nonexistent or untimely agency decision. 33   Plaintiff cites Navajo Nation v. U.S. Department of 

Interior, 852 F.3d 1124, 11230 (D.C. Cir. 2017), see Pl.’s Br. at 25, for the proposition that the 

Court must award the full amount requested in the Final Offer.  In Navajo Nation, the court 

awarded the contract as proposed, deeming the contract approved under 25 C.F.R. § 900.18 due 

to a missed deadline.  Id. at 1130.  Although the government does not believe 25 C.F.R. § 900.18 

requires such a result, this is markedly different in the instant case, for which 25 C.F.R. § 900.18 

has no application.  Likewise, in Seneca Nation of Indians v. U.S. Department of Health & 

Human Services, 945 F. Supp. 2d 135 (D.D.C. 2013), because the Agency failed to respond 

within 90 days to Seneca Nation’s proposed amendments, they automatically became part of the 

contract.  Id. at 145.       

Next, Plaintiff cites Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell, 256 F. 

Supp. 3d 1186 (D.N.M. 2015) (“Sage I”).  In Sage I, before the court were disputes over two 

                                                           
32 Plaintiff cites United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005), 
for the proposition “that remedies available are limited by those listed in [the] statute.”  Pl’s Br. 
at 29.  However, Plaintiff provides only partial recitation of the discussion in that case.  The court 
in Philip Morris continued: “[t]he words ‘including, but not limited to’ introduce a non-
exhaustive list that sets out specific examples of a general principle. . . . Applying the canons of 
noscitur a sociis and ejusdem generis, we will expand on the remedies explicitly included in the 
statute only with remedies similar in nature to those enumerated.”  Philip Morris, 396 F.3d at 
1200 (emphasis added).  The remedy of ordering the Agency to issue a decision consistent with 
this Court’s opinion is not “a very different type of remedy.”  Id. 
 
33 It bears repeating that the Agency’s response in the instant case was neither failed, missed, nor 
procedurally deficient.   
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proposals.  The first proposal raised issues of “performance concerns,” not a disagreement over 

funding levels.  Id. at 1201.  Because there were no “modifications to the provisions of the 2010 

Contract that speak to the scope and funding,” the court determined there was no need for 

additional fact-finding by the agency.  Id. at 1235.  This is particularly true given the court’s 

reliance on 25 C.F.R. § 900.32, which addresses successor annual funding agreements that are 

“substantially the same” as the prior annual funding agreement.  Id. at 1224–25.34  That provision 

is not at issue here, since the instant dispute involves a change to prior agreements.  As to the 

second proposal at issue in Sage I, which did concern a funding dispute, the court found that IHS 

issued a procedurally-deficient declination because, unlike this case, IHS failed specifically to 

address the request for additional funding and failed to provide technical assistance.  Id. at 1237.   

The two Maniilaq cases cited by the Plaintiff highlight the difference in remedies between 

a procedurally sufficient agency decision and an untimely one.  Plaintiff cites both Maniilaq v. 

Burwell, 72 F. Supp. 3d 227 (D.D.C. 2014) (“Maniilaq I”) and Maniilaq Association v. Burwell, 

170 F. Supp. 3d 243 (D.D.C. 2016) (“Maniilaq II”), see Pl.s’ Br. at 25, but incorrectly states that 

the court “awarded the Tribe’s proposed contracts after reversing IHS’s declinations.”  Id.  This 

assertion is incorrect as to Maniilaq II, which, like the instant case, raised the question of the 

applicable funding amount under the ISDEAA.  Noting its broad authority to fashion appropriate 

relief under 25 U.S.C. § 5331(a), the Maniilaq II court cited Pyramid Lake approvingly and 

“compel[led] the parties to discuss, in a manner consistent with this opinion, the proper amount 

of compensation [.]”  170 F. Supp. 3d at 256; see also Joint Status Rep. at 1, Maniilaq II (ECF 

No. 23) (D.D.C. May 26, 2016) (noting, after the court’s order, “the Parties conferred and came 

                                                           
34 Although the government respectfully disagrees with the conclusion, the court also relied on 
25 C.F.R. § 900.32 in Sage II.  Navajo Health Found.—Sage Mem’l Hosp., Inc. v. Burwell, 220 
F. Supp. 3d 1190, 1199 (D.N.M. 2016) (“Sage II”). 
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to agreement regarding the information and documentation that should be exchanged . . . [and] 

[t]he Parties exchanged numerous documents[.]”).35  The court ultimately ““adopt[ed] the 

parties’ agreement,” including the agreement that the amount need only be paid if the government 

did not appeal or lost an appeal of the court’s decision.  Order at 1, Maniilaq II (ECF No. 27) 

(D.D.C. July 27, 2016).  This cannot fairly be construed as “the Tribe’s proposed contracts”.  See 

Pl.’s Br. at 25.   

Maniilaq I presented a different factual posture.  Title V of the ISDEAA, which also 

governs this case, provides that a final offer will be “deemed agreed to” if not timely rejected.  

25 U.S.C. § 5387(b) (formerly codified at 25 U.S.C. § 458aaa-6(b)).  In Maniilaq I, the court 

found that the Agency’s response to the contractor’s final offer had been untimely; thus, citing § 

5387(b), the court chose not to remand the final offer to the Agency.  72 F. Supp. 3d at 239-40.  

In this case, IHS’s Response Letter was timely.  Significantly, the court in Maniilaq I further 

stated that “[i]f IHS had taken the opportunity to reject the offer or negotiate with the plaintiff 

during the forty-five day time period, the terms would not be ‘dictated’ by the plaintiff.”  Id. 

(emphasis added).   

Plaintiff also fundamentally misunderstands the court’s holding in Cook Inlet.  In that 

case, the court did not hold that the Agency “clearly violated the ISDEAA,” as Plaintiff would 

have this Court believe.  Rather, the court in Cook Inlet determined that Section 5325 of the 

ISDEAA is ambiguous and that Cook Inlet’s interpretation was reasonable.  See Cook Inlet 

Tribal Counsel v. Mandregan, Civ. A. No. 14-01835, 2018 WL 5817350, at *17–35 (D.D.C. 

Nov. 7, 2018).  Cook Inlet had asked the court to vacate the Agency’s declination decision and 

                                                           
35 Following the Court order in Maniilaq II, IHS requested and received much of same 
documentation it has requested of Plaintiff in this matter.  Using that information, the parties in 
Maniilaq II were able to negotiate an agreeable contract amount under the Maniilaq II 
framework. 
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declare its contract amendment proposal approved in the full amount requested by the tribe.  The 

court, however, refused to grant the Cook Inlet’s requested relief.  Instead, the court found that 

“the record does not contain sufficient documentation to support [Plaintiff’s] full request” and 

remanded the matter to the Agency to complete further investigation to review “[Plaintiff’s] 

proposal in a manner consistent with [the] Memorandum Opinion and determine the amount of 

facility support costs that should be funded as contract support costs[.]”  Id. at 37–39.  The court 

remanded to the Agency for a factual investigation to confirm that the amount proposed by the 

tribe constitutes reasonable and allowable costs under Section 5325 of the ISDEAA and that all 

duplicative facility support costs paid via the Secretarial amount were identified and offset 

against the Cook Inlet’s claim for those same costs as CSC.  Id. at 38.      

   Further, Plaintiff’s contention that the court in Cook Inlet “reversed itself” by staying the 

remand order is patently incorrect. Pl.’s Br. at 28.  What Plaintiff fails to mention is that it was 

Cook Inlet that moved for reconsideration of the court’s remand order and sought a stay of 

remand proceedings pending resolution of that motion.  The Agency had also filed a motion that 

sought clarification from the court whether its order was interlocutory in nature or constituted a 

final judgment.  The Agency subsequently moved for a stay of remand proceedings in light of 

the intervening lapse of federal appropriations.  That is the factual backdrop underlying the 

court’s stay of remand proceedings.  The court issued a stay of the remand not because it had 

“reversed” its decision, but because the parties had each filed a motion pertaining to the court’s 

underlying order and had each moved for a stay of proceedings.   

CONCLUSION 

 IHS has fully complied with its statutory obligations under the ISDEAA by awarding the 

Tribe all the funding to which it is entitled to operate the Fort McDermitt Clinic.  IHS lawfully 

declined the Tribe’s Final Offer on the basis that the funding  requested was in excess of what 
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IHS is required to provide and  because some of it  is  reserved to provide services to another 

Tribe.    
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