
 
 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FORT MCDERMITT PAIUTE AND  ) 
SHOSHONE TRIBE,    ) 
a federally-recognized Indian tribe,  ) 
       ) 
 PLAINTIFF,     ) 
       ) 
 v.      )   Civil Action No. 1:17-CV-00837-TJK 

) 
ALEX AZAR, Secretary,    )    
United States Department of Health and Human ) 
Services, et al.,     ) 
       ) 
 DEFENDANTS.    ) 
_________________________________________ )  
 
PLAINTIFF’S SECOND MOTION FOR SUMMARY JUDGMENT AND SUPPORTING 

MEMORANDUM OF POINTS AND AUTHORITIES 
 

Plaintiff Fort McDermitt Paiute and Shoshone Tribe seeks an injunction ordering the Indian 

Health Service (IHS) to award the recurring Hospitals and Clinics funding amount that it proposed 

in its 2016 final offer.  The Tribe is entitled to such relief under the Indian Self-Determination and 

Education Assistance Act (ISDEAA or Act), due to IHS’s unlawful rejection of the Tribe’s offer.  

25 U.S.C. § 5387(b).  The ISDEAA is a unique statute in the agency review context: if an agency 

declination is invalid, the Tribe is entitled to injunctive relief to reverse that decision, and the 

Tribe’s offer is awarded as proposed.  IHS is not entitled to redo its 2016 decision or buttress a 

deficient rejection after the fact, as it seeks to do here.   

There is only one legal issue remaining in this case:  has the Secretary, acting through the 

IHS, met his burden to “demonstrat[e] by clear and convincing evidence the validity of the grounds 

for rejecting the [Tribe’s] offer” in 2016.  25 U.S.C. § 5387(d).  IHS ignores this burden and seeks 

to use this venue to litigate what it now believes the proper funding amount should have been.  But 
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Congress foreclosed that option.  Congress provided IHS with 45 days to make its decision and to 

provide evidence to support the funding amount awarded.  The Court’s review is solely limited to 

whether IHS has shown by clear and convincing evidence that its 2016 decision was valid. 

There are no material facts in dispute—the parties agree on the content of the Tribe’s offer 

and the contents of the agency’s rejection letter, including the grounds IHS relied on for its 2016 

rejection.  The only facts that remain unclear have to do with specific funding amounts IHS now 

claims it considered in issuing its 2016 rejection, but that were never included in IHS’s 2016 

decision.  IHS’s newly-claimed amounts are irrelevant as they were not part of IHS’s 2016 

rejection letter and therefore may not be considered now.  IHS has the burden to show that its 

original decision in 2016 was valid.  This means showing the specific findings made in 2016 were 

supported by clear and convincing evidence.  Congress did not make it either the Court’s role or 

Plaintiff’s role to figure out what facts might have supported that 2016 decision.  The fact that 

today IHS still cannot state with certainty what amounts it relied on when it rejected the Tribe’s 

proposed funding levels only underscores that IHS has failed to meet its statutory burden to defend 

its 2016 declination. 

Therefore, pursuant to Federal Rule of Civil Procedure 56 and Local Rule of Civil 

Procedure 7(h), Plaintiff Fort McDermitt Paiute and Shoshone Tribe respectfully moves for 

summary judgment holding that Defendants violated the Act by failing to clearly demonstrate the 

validity of the 2016 grounds IHS offered for rejecting the Tribe’s proposed funding amount.  

Consistent with the law of this Circuit, the Tribe requests an injunction overturning the agency’s 

rejection of that offer and requiring Defendants to issue an amendment to the Tribe’s contract 

awarding the funding amount proposed by the Tribe.   
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A UNIQUE ACT:  THE ISDEAA AND ITS REMEDIAL PROVISIONS 

The Indian Self-Determination and Education Assistance Act of 1975, as amended, 25 

U.S.C. §§ 5301–5423, authorizes Indian Tribes and tribal organizations to contract with the Indian 

Health Service (and the Bureau of Indian Affairs) to operate federal programs and services that the 

government otherwise would continue to operate directly for the Tribes and their members.1  The 

Tribe currently provides health care services on behalf of IHS pursuant to an ISDEAA self-

governance Compact authorized by Title V of the Act. 

The ISDEAA is a special statute that reverses the usual balance of power between 

contractors and a federal agency.  For instance, Congress in the ISDEAA dictated that “upon the 

request of any Indian tribe by tribal resolution, to enter into a self-determination contract,” the 

Secretary must by law contract with the Tribe to “administer” the federal program that otherwise 

would be administered by the Secretary.  § 5321(a)(1).2  IHS has no choice in the matter.  Similarly, 

the “Secretary shall negotiate and enter into a written compact with each Indian tribe participating 

in self-governance in a manner consistent with the Federal Government’s trust responsibility, 

treaty obligations, and the government-to-government relationship between Indian tribes and the 

United States.”  § 5384(a) (emphasis added).  Again, IHS has no choice in the matter.  Furthermore, 

the statute says that the Secretary must transfer to the Tribe “the amount the Secretary would have 

expended had the government itself [continued to] run the program” (the so-called “Secretarial 

amount”).  Arctic Slope Native Ass’n v. Sebelius, 629 F.3d 1296, 1298-99 (Fed. Cir. 2010), vacated 

                                              
1 See H.R. REP. NO. 93-1600, at 1–2 (1974), as reprinted in 1974 U.S.C.C.A.N. 7775, 7776; S. 
REP. NO. 100-274, at 1 (1987), as reprinted in 1988 U.S.C.C.A.N. 2620, 2620.   
2 All citations are to Title 25 of the U.S. Code unless noted otherwise. 
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on other grounds, 267 U.S. 930 (2012); see also § 5325(a)(1).  Yet again, IHS’s hands are tied.  

Thus, the ISDEAA gives Tribes the power to decide when to contract or compact, and it dictates 

how much funding the agency must provide.   All this is a far cry from routine agency contracts. 

The Act’s funding provisions, § 5325, are also a far cry from routine discretionary 

government contracting matters.3  Congress enacted these strict—even harsh—funding provisions 

in the face of repeated agency failures to respect tribal rights under the Act.  When discussing what 

would become the 1988 ISDEAA amendments, the Senate Committee emphasized that federal 

diversion of tribal contract funding had been a problem: 

Actions by Federal agencies to reduce tribal contract funding to pay for Federal 
computer equipment acquisition, contract monitoring, employee displacement, pay 
costs and retirement costs frustrate the intent of the Indian Self-Determination Act 
and are contrary to the purposes of the Act. The intent of these amendments is to 
protect and stabilize tribal programs by protecting and stabilizing the funds for 
those programs from inappropriate administrative reduction by Federal agencies. 

S. REP. NO. 100-274, at 30.  Congress therefore enacted specific provisions that protected contract 

amounts from inappropriate reductions by the agencies.  §§ 5325(b); 5388(d).  Congress also 

required the agencies to report to tribes on its program expenditures.  § 5325(c) (annual reports).  

The Senate Committee viewed such reporting as necessary so that tribal funding amounts could 

be based off actual expenditures of the agency, i.e., the resources spent on the program, not 

arbitrary agency budget amounts, explaining:    

In practice . . . it has been difficult for tribes and Federal officials to correlate 
projected budgets with actual expenditures and resources.  Often, the base figures 
used in Bureau budget exercises are based not on actual expenditures, but on 

                                              
3 See, e.g., S. REP. NO. 100-274, at 6 (“There is no other example of a Secretary being required to 
transfer resources to assist another governmental entity and simultaneously to divest itself of its 
own resources.”). See also H.R. REP. NO. 99-761, at 10 (1986) (“[T]he Committee hopes that in 
the future, the agencies in implementing the Self-Determination Act will not treat the Indian tribes 
as regular government contractors but as self-governing entities with attributes of sovereignty.”).   
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estimates based upon the President’s proposed budget.  Not knowing the actual 
amount of resources available for the operation of programs makes it difficult for 
tribes that are planning to enter into self-determination contracts to determine the 
amount of funds that would be available for tribal operation of the program.  

S. REP. NO. 100-274, at 22 (emphasis added).  Congress acknowledged that agency budget figures 

may not correlate at all with actual expenditures and resources.  Therefore, the ISDEAA’s funding 

provisions required the agencies to base tribal contract funding off what the “Secretary would have 

otherwise provided,” i.e., agency expenditures, not budgets. § 5325(a)(1). 

Despite the harsh rebukes from Congress, Tribes continued to suffer agency abuses on 

funding and contracting issues, leading to successive rounds of ISDEAA amendments in 1994 and 

2000.  When considering the 1994 amendments, the House Committee was again concerned that 

the agencies were refusing to transfer certain funds in tribal contracts, noting IHS’s hesitance to 

transfer central office funds that it preferred to keep under agency control.  Congress’s message 

was clear:  

[T]he Committee directs the Indian Health Service to begin to plan for and 
implement changes that will result in reductions in the Federal bureaucracy which 
correspond to the transfer of program funds, resources, and responsibilities to Self-
Governance tribes. 

H.R. REP. NO. 103-653, at 6 (1994).  IHS’s reluctance to include all available funds continued 

despite these warnings from Congress.   

In 1999, the House Committee returned to the same issue: “[t]he Committee is concerned 

with the reluctance of the IHS to include all available federal health funding in self governance 

funding agreements.”  H.R. REP. NO. 106-477, at 26 (1999), as reprinted in 2000 U.S.C.C.A.N. 

573, 579.  In response to these concerns, in 2000 Congress made the self-governance program 

permanent and enacted new provisions that were “designed to . . . strengthen tribal control over 

Federal funding and program management.”  Id. at 1, § 2(4) (codified at § 5381, note).  When 
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doing so, Congress expressly acknowledged that “although progress has been made, the Federal 

bureaucracy . . . has eroded tribal self-governance and dominates tribal affairs.”  Id., § 2(3) 

(codified at § 5381, note). 

Perhaps of greatest relevance to the instant motion, Congress also departed from ordinary 

APA and government contracting regimes when it fashioned the ISDEAA’s special appeal 

provisions.  As part of the 1988 amendments, Congress enacted § 5331 providing Tribes with 

direct access to courts to appeal IHS funding decisions, without the need to exhaust administrative 

remedies.  In doing so, Congress expressly rejected IHS assertions that funding determinations 

were unreviewable discretionary decisions and provided an alternative to normal agency appeal 

procedures.4  As the House Committee explained: 

This section is necessary because the Indian Health Service . . . has refused to permit 
an appeal and hearing on the issue of the amount of funding to which a tribe is 
entitled under . . . the Act.  IHS maintains . . . that the tribe must accept the unilateral 
determination of the IHS Area Office as to funds available and that the IHS 
Declination Appeals Board has no jurisdiction to hear tribal arguments about 
funding level . . . .  Such incidents underscore the importance of requiring an appeal 
and hearing on the important factual issue of the level of funding to which a tribe 
is entitled under contracts pursuant to the Act.   

This subsection would not limit the agencies’ authority to determine how to allocate 
funds.  It would simply provide tribal contractors with an opportunity for a hearing 
to determine whether the agency has complied with [the Act] and has not unfairly 
discriminated against contracted programs in violation of that section. 

H.R. REP. NO. 99-761, at 8-9 (emphasis added). 

                                              
4 See S. REP. NO. 100-274, at 34 (1987) (explaining that Section 5331 of the Act was added to 
allow “parties aggrieved by federal agency violations of the Self-Determination Act the right to 
seek injunctive relief in the United States District Courts”); H.R. REP. NO. 99-761, at 8 (1987) 
(explaining Section 5331 was necessary because IHS “has refused [to] permit an appeal and 
hearing on the issue of the amount of funding to which a tribe is entitled . . . under the Act.”). 
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In enacting Title V, Congress again made the ISDEAA more pro-tribal and strengthened 

the dispute resolution procedures and tribal right to appeal.  For instance, Congress shortened the 

Secretary’s review period from 90 to 45 days and further limited the grounds by which the 

Secretary could reject a Tribe’s proposal.  Compare § 5321(a)(2), with § 5387(b).  Under Title V, 

if the Secretary wishes to reject a final offer made by the Tribe, then within 45 days after receipt 

of the offer the Secretary must provide: 

written notification to the Indian Tribe that contains a specific finding that clearly 
demonstrates, or that is supported by a controlling legal authority, that— 

(i) the amount of funds proposed in the final offer exceeds the applicable 
funding level to which the Indian tribe is entitled under this subchapter;  

(ii) the program, function, service, or activity (or portion thereof) 
[hereinafter “activity”] that is the subject of the final offer is an inherent 
Federal function that cannot legally be delegated to an Indian tribe; 

(iii) the Indian tribe cannot carry out the [activity] in a manner that would 
not result in significant danger or risk to the public health; or  

(iv) the Indian tribe is not eligible to participate in self-governance . . . .  

§ 5387(c)(1)(A) (emphasis added).  Thus, Congress mandated that if the Secretary wishes to reject 

a Tribe’s final offer, it must do so (1) within 45 days of receiving the offer; (2) in writing; (3) by 

making “a specific finding that clearly demonstrates” one of the permissible grounds for rejection 

has been met.  And, if a civil action is commenced challenging the Secretary’s rejection of the 

final offer, “the Secretary shall have the burden of demonstrating by clear and convincing evidence 

the validity of the grounds for rejecting the offer” and “that the decision is fully consistent with 

provisions and policies” of Title V.  §§ 5387(d), 5398(2) (emphasis added).   

In such an action, “the district courts may order appropriate relief including money 

damages [or] injunctive relief against . . . any agency” due to the unlawful rejection, or, as pertinent 
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here, “immediate injunctive relief” to reverse a decision rejecting a Tribe’s final offer.  § 5331(a), 

incorporated into Title V by § 5391(a).  Congress understood injunctive relief was necessary to 

avoid protracted funding disputes: 

The Committee amendment affords self-determination contractors the opportunity 
to secure injunctive relief against the . . . the Indian Health Service for violations 
of the Self-Determination Act (or the terms of contracts under the Act) rather than 
being put to the cost of having to file multiple, annual claims to recover contract 
damages resulting from such violations, while the same violations continue 
unchecked. 

S. REP. NO. 100-274, at 34 (1987).  Congress reiterated this same sentiment when considering the 

2000 amendments: “Congress provided tribes with this relief to assure that tribes had a strong, 

effective, and immediate means to obtain agency compliance with the Act’s requirements.”  H.R. 

REP. NO. 106-477, at 39 (1999). 

FACTUAL AND PROCEDURAL BACKGROUND 

The Fort McDermitt Paiute and Shoshone Tribe is a federally-recognized Indian Tribe 

composed of Northern Paiute and Western Shoshone peoples.  The Tribe is centered in remote 

McDermitt, Nevada, and its reservation extends across the Nevada border, encompassing lands in 

Humboldt County, Nevada and Malheur County, Oregon.  Fort McDermitt is an “Indian tribe” as 

that term is defined by the Act at section 5304(e).  ECF No. 26 (Joint Statement of Stipulated Facts 

Regarding Funding Amounts (JSF)) ¶1. 

In January 2013, Fort McDermitt designated the nearby Pyramid Lake Paiute Tribe 

(Pyramid Lake) as its “tribal organization” for purposes of contracting under the ISDEAA to 

operate an Emergency Medical Services (EMS) program at the Fort McDermitt Clinic.  JSF ¶2; 

see also Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 539 (D.D.C. 2014); § 5304(l) 

(defining tribal organization).  During the ensuing contract negotiations between IHS and Pyramid 
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Lake, a dispute arose regarding the amount of recurring funds available for that EMS contract.  

JSF ¶3; 70 F. Supp. 3d at 539.  Pyramid Lake requested an annual funding amount of $502,611, 

which was the amount IHS had been spending to operate the McDermitt EMS program.  Yet IHS 

claimed the annual amount available for the contract was only $38,746, which constituted what 

IHS called Fort McDermitt’s “tribal share,” the amount IHS had budgeted for the McDermitt EMS 

program, as shown on an IHS 2013 Service Unit-wide tribal shares table.  JSF ¶3; 70 F. Supp. 3d 

at 539, 544–45.  The Court ruled for Pyramid Lake and eventually directed IHS to pay $502,611 

in direct program costs annually for the EMS contract.  JSF ¶3; 70 F. Supp. 3d at 545; Pyramid 

Lake, No. 1:13-cv-01771 (CRC), 2015 WL 13691433, at *2 (D.D.C. Jan. 16, 2015) (Final Order).   

IHS continued operating the Fort McDermitt Clinic, which provides primary medical, 

dental, and mental health care; as well as substance abuse treatment; diabetes prevention, treatment 

and management; and other community wellness programs.  JSF ¶4.   

On February 23, 2016, the Tribe notified IHS that it intended to contract to operate all 

activities at the McDermitt Clinic by June 1, 2016.  JSF ¶5.  IHS acknowledged that notification, 

but instead of entering negotiations immediately, IHS sent a notice to Congress indicating it 

planned to close the Fort McDermitt Clinic.  JSF ¶6.  In May 2016 Fort McDermitt communicated 

to IHS its intent to directly operate the EMS program too, and it rescinded its authorization for the 

Pyramid Lake Tribe to contract the EMS program on its behalf.  JSF ¶7.    

Negotiations began in July 2016, and by October 2016, the parties reached an impasse.  

The Tribe submitted a final offer on October 13, 2016, addressing the five substantive issues then 

remaining in dispute.  JSF ¶9.  On November 23, 2016, IHS rejected the final offer.  JSF ¶10.  The 

parties were later able to reach agreement on a number of these issues, but two remained 

Case 1:17-cv-00837-TJK   Document 31   Filed 01/25/19   Page 9 of 30



10 
 

unresolved: the recurring funding amount to which the Tribe is entitled, and the proposed 

employee housing services provision.  JSF ¶11.  Now, the only remaining issue is whether the 

Secretary has met his burden to prove by clear and convincing evidence the validity of the grounds 

he relied upon for rejecting the Tribe’s proposed funding amount. 

The final offer and this appeal address the amount for only one category of services 

funding, Hospitals & Health Clinics (H&C) funding.  ECF. No. 11 (AR) 113; see also AR 111; 

ECF No. 1 (Compl.), at 11–13, ¶¶ 46–59.  The H&C category is the largest in the IHS budget, and 

it provides funds for medical and surgical inpatient care, routine and emergency ambulatory care, 

and medical support services including laboratory, pharmacy, nutrition, diagnostic imaging, 

medical records, physical therapy, ophthalmology, orthopedics, emergency medicine, radiology, 

and other core health services.  See 2017 IHS JUSTIFICATION OF ESTIMATES FOR APPROPRIATIONS 

COMMITTEES at CJ-56.  H&C also includes funds for specialty programs like those addressing 

diabetes, maternal and child health, youth services, geriatric health, communicable disease 

treatment and surveillance and other quality improvement initiatives.  Id. at CJ-54. 

The Tribe proposed a recurring funding amount of $1,106,453 for the Tribe’s Clinic-level 

H&C funding. This amount was a combination of two numbers: (1) the projected expenditure of 

$603,842 for the Clinic, which was based on actual FY 2015 expenditures, according to IHS 

representations; and (2) the EMS program funding amount of $502,611.  JSF ¶12.  (The EMS 

program funding amount was established by the Pyramid Lake litigation and is therefore not in 

dispute.) 

IHS rejected the Tribe’s proposed amount on the ground that it “exceed[ed] the applicable 

funding level to which the tribe is entitled” under the ISDEAA.  AR 138.  Although IHS stated 
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that the Secretarial amount is “typically based on prior year budgets for the service area in 

question,” IHS insisted that “there must be room for the Secretary to exercise her discretion in 

determining the Secretarial amount . . . .”  AR 138.  (It is this claimed discretion that goes to the 

heart of this appeal.)  IHS attached a table projecting that in the future the Secretary would elect 

to allocate only $183,223 in H&C funding at the Fort McDermitt Clinic level.  IHS therefore 

calculated that the Tribe’s entitlement would be only $685,834 (this $183,223 plus the undisputed 

$502,611 dedicated to the EMS program), instead of $1,106,453.  AR 148.5   

Now—over two years later—IHS asserts that in 2016 IHS actually spent $221,211.23 in 

H&C Clinic-level funding, not $183,223; plus $502,611 in EMS funding; plus $280,593.29 from 

a diabetes grant which IHS is no longer making available to the Tribe.  ECF No. 29-1 (Decl. of 

Carey Tso) at 2 ¶¶6, 8.  IHS’s new position reflects its belief that it is appropriate to have awarded 

the Tribe $723,822.23 in H&C Clinic-level funding in 2016 (because IHS excludes the diabetes 

funding), still far lower than the $1,106,453 the Tribe proposed. 

Despite this new assertion, in November 2016 IHS awarded only $555,274 in H&C Clinic-

level funds to the Tribe including the $502,611 in EMS funding.  JSF ¶13.  To be clear, that means 

IHS awarded the Tribe only $52,663 in non-EMS Clinic-level funding.   

In its rejection letter, IHS explained that in calculating the Tribe’s award amount IHS 

withheld $190,197 of “H&C program funds” for Winnemucca.  But, IHS failed to provide any 

source documentation supporting that deduction.  JSF ¶13.  Further, this deduction doesn’t add up 

                                              
5 See also AR 135-36 (stating amounts in Exhibit B, AR 148, differ only “slightly” from the 
amounts in Exhibit A, which represent “the total Secretarial amount that would be available for 
transfer to the Tribe”). 
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with either the new $723,822.23 gross amount IHS calculated, the gross amount of $685,834 IHS 

originally calculated in 2016, or the amount IHS actually awarded in 2016 ($555,274). 

STANDARD OF REVIEW 

The Court will grant a motion for summary judgment where there is no genuine dispute of 

material fact and the moving party is entitled to judgment as a matter of law.  FED. R. CIV. P. 56(a); 

accord Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).  Here, there is no dispute of 

material fact as this case presents a pure legal question: has the Secretary met his burden to prove 

by clear and convincing evidence the validity of the grounds for rejecting the Tribe’s offer? 

This action arises under the ISDEAA, which means the normal agency review procedures 

do not apply.  Unlike a routine agency review action, review of the agency’s 2016 decision is de 

novo and is not strictly limited to the administrative record.  § 5331; ECF No. 24 (Order) at 3-4 

(holding that a de novo standard of review applies); see also Shoshone-Bannock Tribes of the Fort 

Hall Reservation v. Shalala, 988 F. Supp. 1306, 1318 (D. Or. 1997) (defendants’ request to limit 

the record denied because APA does not govern standard of review in ISDEAA cases). Such 

review must determine whether “the Secretary [met] the burden of demonstrating by clear and 

convincing evidence the validity of the grounds for rejecting the offer” and “that the decision is 

fully consistent with provisions and policies” of Title V.  §§ 5387(d), 5398(2) (emphasis added).  

That is, unlike APA actions, the burden is not on the Tribe to establish the illegality of the agency’s 

action; instead, the burden is squarely on the agency to “clearly demonstrat[e]” its actions in 2016 

satisfy the ISDEAA’s high standards.   

Additionally, unlike APA actions, here there is no deference to the agency’s interpretation 

of law.  To the contrary, the Supreme Court has noted that, in interpreting IHS’s obligations, 

“[c]ontracts made under [the ISDEAA] specify that ‘[e]ach provision of the [ISDEAA] and each 
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provision of this Contract shall be liberally construed for the benefit of the [Tribe] . . . .’”  Salazar 

v. Ramah Navajo Chapter, 567 U.S. 182, 194 (2012) (quoting 25 U.S.C. § 5329(c) (Model 

Agreement, § 1(a)(2))).  This means that the government “must demonstrate that its reading [of 

the ISDEAA] is clearly required by the statutory language.”  Id.  And, Title V of the Act goes even 

further, explicitly stating that “[e]ach provision of this subchapter and each provision of a compact 

or funding agreement shall be liberally construed for the benefit of the Indian tribe participating in 

self-governance and any ambiguity shall be resolved in favor of the Indian tribe.”  § 5392(f) 

(emphasis added). 

ARGUMENT 

The ISDEAA mandates that Tribes that contract with IHS are entitled to be paid the 

Secretary’s program funds, i.e., “the amount the Secretary would have expended had the 

government itself [continued to] run the program.”  Arctic Slope Native Ass’n, v. Sebelius, 629 

F.3d 1296, 1298–99 (Fed. Cir. 2010), vacated on other grounds, 567 U.S. 930 (2012); see also § 

5325(a)(1).  This is called the “[S]ecretarial amount” and it is paid on a recurring basis.  Arctic 

Slope, 629 F.3d at 1298-99; § 5385(g).   

The Tribe proposed $1,106,453 for the Tribe’s H&C recurring Service Unit (or “Clinic- 

level”) funding amount.  JSF ¶12.  First, the Tribe relied on the most recent expenditure data (FY 

2015 full-year expenditures) that IHS had provided during negotiations for the McDermitt Clinic.  

That data showed total annual Clinic-level H&C expenditures of $603,842.  JSF ¶12; AR 112-13.  

Next, this sum was added to the undisputed McDermitt EMS program amount of $502,611 (a 

program that had previously been contracted by Pyramid Lake, but was now to be operated by the 

Fort McDermitt Tribe).  
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IHS rejected the $1,106,453 proposed by the Tribe.  First, IHS asserted “the Tribe cannot 

carry out the complete list of PSFAs ‘in a manner that would not result in significant danger or 

risk to the public health.’”  AR 137.  IHS later abandoned this ground for rejection.  Second, IHS 

rejected the $1,106,453 by claiming that it “exceeds the applicable funding level to which the tribe 

is entitled[.]”  AR 138.  IHS supported this second position with the patently unlawful statement 

that “there must be room for the Secretary to exercise her discretion in determining the Secretarial 

amount,” plus a specific finding that the $1,106,453 proposed “reflects shares allocable to 

Winnemucca.”  AR 138.  Those are the only two findings on the proposed funding amount that 

IHS included in the written decision issued within 45 days of the Tribe’s final offer. 

I. IHS’s Contention that the Secretary Has Discretion to Award a Lower Funding 
Amount Than it was Using to Operate the Programs Conflicts with the ISDEAA. 

IHS alleges that the amount proposed by the Tribe exceeds the “applicable funding level,” 

because the Secretary may “determine what she would have otherwise spent on particular 

programs if she had continued to operate them” and here the Secretary determined the amount she 

would have otherwise spent is less than what she had been spending and what the Tribe proposed.  

AR 138.  IHS explained further: “[a]lthough typically based on prior year budgets for the service 

area in question,” the Secretary can lower that amount “in light of annual lump sum appropriations 

and the varying needs of other Tribes who rely on the IHS for services.”  AR 138.  In IHS’s view, 

the declination should be upheld simply because the amount proposed by the Tribe was more than 

what IHS said it should be.   

IHS’s position is directly contrary to the statute.  The ISDEAA provides that the Tribe is 

entitled to the amount the Secretary would have otherwise provided for the Clinic, § 5325(a)(1), 

which is best measured by what the Secretary was actually spending, not arbitrary amounts IHS 
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formulates in its “discretion.”  Indeed, this very argument was already rejected by Judge Cooper 

in the Pyramid Lake case.  There, IHS argued the amount proposed by the Tribe was too high 

because it exceeded an amount IHS had determined for the program as shown on an IHS tribal 

shares table.  Judge Cooper rejected that notion, and focused on what had been “actually spent:”  

The Secretary’s tribal share argument posits that what IHS “would have otherwise 
provided” for a program is the amount it allocated in its budget for a particular 
program, rather than what it would have actually spent.  Neither the Act nor IHS’s 
apparent practice supports the Secretary’s interpretation.  The clearest meaning of 
[the] term “would have otherwise provided” in the context of the Act is what the 
IHS would have otherwise spent on the program.  Because IHS may spend more 
than a tribe’s budgeted tribal share if the agency itself runs a particular program — 
as it did here — it cannot limit funding of an ISDEAA proposal to a tribal share 
amount.  IHS acknowledges as much, stating that it generally determines the 
applicable funding level for an ISDEAA contract “based on the amount the Agency 
previously spent to operate the program[.]”  Accordingly, even if IHS had advanced 
this argument in its declination letter, it would not have justified the denial of the 
Tribe’s proposal. 

Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 544-45 (D.D.C. 2014) (internal citation 

omitted) (emphasis added).  Similarly here, the statute requires IHS to provide the amount it 

“actually spent” to operate the program, not an arbitrary lower amount it now sets “in its 

discretion.”  The only document in the record that, according to IHS representations, reflected 

“actual” expenditures, rather than discretionary budgeted amounts, is the table the Tribe relied on 

indicating the Tribe was due $603,842 in Clinic-level H&C funding (in addition to the EMS funds).  

Contrary to IHS’s assertions, Congress left nothing to agency “discretion” in the 

determination of funding amounts.  Indeed, Congress removed the agency’s discretion when it 

comes to determining a tribe’s Secretarial amount, § 5325(a)(1);6 made all IHS funding decisions 

                                              
6 See also S. REP. NO. 100-274, at 30 (1987) (explaining section 5321 of the Act protects contract 
funding for Tribes and prevents agencies from lowering that amount arbitrarily).  
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immediately appealable de novo in federal district court, § 5331(a); gave Tribes the right to secure 

immediate injunctive relief to reverse an agency funding decision, id.; and prohibited IHS from 

lowering the Secretarial amount in subsequent years except for very limited reasons not pertinent 

here.  § 5388(d)(1)(C).   

Congress crafted the Act in this manner because it had evidence that the agencies routinely 

acted arbitrarily in calculating funding levels to be awarded to tribal contractors.7  IHS’s actions 

here provide a stunning example of the arbitrariness that Congress was concerned about:  

1. During negotiations, IHS shared a document with the Tribe and represented that, 
IHS had been spending $603,842 for Clinic-level H&C funding (EMS funding 
aside), AR 125; 
 

2.  IHS “in its discretion” then shifted and announced that once the Tribe assumes the 
program the Tribe would be entitled only to $53,663 in Clinic-level H&C funding 
(again, EMS funding aside), AR 149 ($555,275 in first row for “Hospitals and 
Clinics” and in first column entitled “FA Amount,” less $502,511 in EMS funding); 
  

3.  IHS supported its new position with a budget table it concocted projecting future 
expenditures of $183,223 in Clinic-level H&C funding (again, EMS funding aside), 
AR 148; and  
 

4.  two years after issuing its declination, IHS provides this Court with a new “actual 
expenditure” table showing it spent $221,211.23 in appropriated H&C dollars and 
$280,593.29 of Special Diabetes for Indians program funds, for a total of 
$501,804.52 in non-EMS Clinic-level H&C expenses.  ECF No. 29-1 (Decl. of 
Carey Tso) at 2 ¶¶6, 8.   

 
The Court understandably observed that the administrative record “does not provide clarity about 

what this amount is.”  Order at 3.  The Court’s observation is indisputably true.  But the confusion 

                                              
7 See, e.g., S. REP. NO. 100-274, at 17 (agencies unilaterally reduce tribal contract funding to pay 
for federal costs); H.R. REP. NO. 103-653, at 6 (1994) (Congress concerned about reports from 
Tribes that IHS refusing to transfer central office funds); H.R. REP. NO. 106-477, at 26 (1999) 
(Congress concerned with “reluctance of the IHS to include all available federal health funding in 
self-governance funding agreements.”). 
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in the record only makes the Tribe’s point:  IHS did not show at the time of its 2016 review, and 

by clear and convincing evidence, that the amount the Tribe proposed exceeded the actual spending 

level for this program.   

IHS insists that awarding the Tribe’s proposed amount would provide the Tribe with too 

much.  But the issue before this Court is whether the Secretary has correctly decided to pay too 

little, not too much.  So long as the Secretary fails to prove by clear and convincing evidence that 

the amount the Tribe proposed was too high, the Tribe’s proposal must be awarded, because the 

statute sets a floor on the funding amount, not a ceiling: 

In short, DOI seeks to transform the funding floor into a ceiling. This argument has 
been oft rejected. See Yurok Tribe [v. Dep’t of the Interior], 785 F.3d [1405,] 1412 
[(Fed. Cir. 2015)] (noting that the statute, “by its clear terms, sets a floor, not a 
ceiling, on the amount of money that a Tribe can receive in a self-determination 
contract”); Seneca Nation of Indians v. United States Dep’t of Health & Human 
Servs., 945 F.Supp.2d 135, 150-51 (D.D.C. 2013) (noting that the § 106(a) or 
Secretarial amount is not immutable and can be increased by the Secretary). 

Navajo Nation v. U.S. Dep’t of the Interior, 852 F.3d 1124, 1130 (D.C. Cir. 2017).  In Navajo 

Nation, this Circuit ordered the contract approved at the “approximately $17 million requested,” 

rather than the “approximately $1.3 million in funding” the BIA argued was the proper Secretarial 

amount under the ISDEAA, and did so, over the BIA’s objections that it did not have appropriated 

funds available to support such an award.  Id. at 1127.  Controlling precedent is clear:  the amount 

a Tribe proposes must be awarded when IHS fails to make specific findings that clearly 

demonstrate that the amount proposed by the Tribe exceeds the applicable funding level.  If the 

agency’s failure results even in 13 times the asserted minimum Secretarial amount (as appears to 

have been the case in Navajo Nation), that is the outcome of a harsh statutory scheme Congress 

deliberately put into place to curb rampant agency funding abuses. 
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II. IHS Has Not Met Its Burden to Demonstrate By Clear and Convincing Evidence that 
the Amount Proposed Exceeds the Applicable Funding Level Because It Includes 
Shares for Winnemucca. 

The Tribe noted in its final offer that any pro-ration of the H&C amount to provide a “tribal 

share” for the Winnemucca Indian Colony would be inappropriate because the two figures that the 

Tribe used in its calculation were drawn solely from amounts the Secretary was actually expending 

for Fort McDermitt tribal members at the Fort McDermitt Clinic.  AR 112-13.  This point was 

supported by IHS’s own historical data, showing Winnemucca members were primarily served 

outside the Clinic using other funds—contract health services (CHS)8 funds—not at issue here.  

The Tribe’s point was also supported by IHS’s own user data showing only two Winnemucca users 

at the Clinic in the three years preceding the Tribe’s contract.  The Tribe also raised questions 

regarding how IHS was counting “Winnemucca users” for the purpose of any pro-ration.  AR 112 

n.2. 

Although IHS nonetheless insisted that the Tribe’s entitlement had to be reduced to set 

aside a new Winnemucca share amount, IHS never provided any evidence to back up its assertion.  

In contrast, the Tribe’s proposed amount came directly from agency actual spending data for the 

Fort McDermitt Clinic, i.e. the precise amounts IHS was spending for the benefit of the Tribe.  

While the Tribe and IHS disagree on which table should be used, IHS admitted—albeit in a 

different section of its rejection letter—that the tables IHS relied on, i.e. budget tables for the 

McDermitt Clinic—represent “the total Secretarial amount that would be available for transfer to 

the Tribe.”  AR 136 (emphasis added).  In short, IHS’s assertion that nearly two hundred thousand 

                                              
8 The CHS program, also referred to as Purchased/Referred Care, purchases health care services 
for IHS beneficiaries from private providers instead of IHS and tribal health care facilities.  See 
2017 IHS JUSTIFICATION OF ESTIMATES FOR APPROPRIATIONS COMMITTEES, at CJ-54, CJ-104. 
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dollars were being spent at the Clinic for Winnemucca tribal members, and had to be deducted to 

create a Winnemucca tribal share, was directly contradicted by IHS’s own documents. 

Again, IHS has not shown why the Tribe is not entitled to the full amount the Secretary 

was otherwise providing, i.e., actually spending, at the Clinic for the benefit of McDermitt tribal 

members, rather than arbitrary budgeted amounts IHS invented in its sole “discretion.”  While IHS 

argues that the Tribe’s calculations would compel IHS to take funds from Winnemucca, that cannot 

be the case when IHS was “actually” spending the amounts at issue at the Clinic and for the benefit 

of Fort McDermitt tribal members.  IHS simply cannot reduce the Tribe’s funding to reserve some 

theoretical (and self-serving) amount IHS in the future might decide to spend on another tribe.  § 

5325(b).  Further, this Circuit in Navajo Nation confirmed that even if there were funding pressures 

on the agency—and there are none here—that fact would not be a valid ground for declination.  

IHS therefore has failed to demonstrate by clear and convincing evidence that the amount 

proposed exceeded the applicable funding level because it included shares for Winnemucca. 

III. IHS’s Post Hoc Justification—that the Tribe’s Proposed Funding Level Improperly 
Included Third-Party Revenues—Cannot Validate an Unlawful Rejection. 

A. IHS cannot rely on post-hoc justifications. 

The Act is clear: if the Secretary wishes to reject a Tribe’s final offer, it must do so (1) 

within 45 days of receiving the offer; (2) in writing; and (3) by making “a specific finding that 

clearly demonstrates, or that is supported by a controlling legal authority” that one of the 

permissible grounds for rejection has been met.  § 5387(b), (c), supra at 7.  Moreover, a declination 

letter “must explain the reasons for a declination; [the Secretary] may not rely on post-hoc 
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justifications.”  Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 542 (D.D.C. 2014).9  

Other courts have reached the same result,10 consistent with the “foundational principle of 

administrative law that a court may uphold agency action only on the grounds that the agency 

invoked when it took the action.”  Michigan v. E.P.A., 135 S. Ct. 2699, 2710 (2015) (citing SEC 

v. Chenery Corp., 318 U.S. 80, 87 (1943)).  The Court cannot uphold IHS’s deficient declination 

on a ground never raised by the agency in its decision.  

This Court is understandably frustrated with the record the agency developed.  But 

Congress placed the burden squarely on IHS to explain why the amount the Tribe proposed was 

too high, and not on the Tribe to prove why IHS’s awarded amount is too low.  § 5321(a)(2)(D).  

Nothing in the ISDEAA requires a Tribe to explain, much less defend, the basis for the funding 

amount it specifies in a contract proposal.  And now, years after the 45-day declination period has 

run, the law does not permit IHS a second chance to contest the Tribe’s proposed amount.  If IHS 

failed to develop the record at the time or to provide evidence that supported its decision, it is a 

deficiency of the agency’s own making.  And if IHS fails to make the required showing, the Court 

must overturn the rejection, “compel the Secretary to award and fund an approved self-

                                              
9 The Pyramid Lake decision interpreted the parallel declination provision under Title I, § 
5321(a)(2), which contains nearly identical language to the Title V provision applicable here, 
§ 5387(c)(1)(A).  Both provisions require “written notification . . . that contains a specific finding 
that clearly demonstrates . . . or that is supported by a controlling legal authority that” one of the 
limited declination criteria is met. 
10 E.g., N. Arapaho Tribe v. LaCounte, Nos. CV-16-11-BLG-BMM and CV-16-60-BLG-BMM, 
2017 WL 2728408, at *8 (D. Mont. June 23, 2017) (rejecting one of the BIA’s stated rationales 
for declining a Title I contract proposal as “an improper post hoc justification”); Susanville Indian 
Rancheria v. Leavitt, No. 2:07-CV-259-GEB-DAD, 2008 WL 58951, at *6 (E.D. Cal. Jan. 3, 2008) 
(rejecting IHS’s “post hoc rationalizations” for rejecting a proposed Title V funding agreement 
like the one here, on the grounds that 25 U.S.C. § 5387(c)(1)(A) requires written notification 
demonstrating that at least one of the enumerated declination criteria was met (quoting N.W. Envt’l 
Def. Ctr. v. Bonneville Power Admin., 477 F.3d 668, 688 (9th Cir. 2007)). 
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determination contract,” issue statutory “injunctive relief,” or issue a “mandamus” order against 

the relevant officials.  § 5331(a).  Congress simply did not provide the agency with the option of 

a do-over years after IHS’s unlawful rejection.    

B. IHS failed to make a finding regarding third-party revenues. 

Despite this stringent statutory scheme, IHS asks the Court to find that an argument never 

mentioned in the rejection letter was actually included as a specific finding.  

IHS alleged for the first time in its prior briefing that the amount the Tribe proposed 

exceeded the applicable funding level because some of the funds the Secretary was spending at the 

Fort McDermitt Clinic came from third-party funding sources, such as payments from Medicare, 

Medicaid, and private insurance.  ECF No. 16 (Opp.) at 19.  This argument was never asserted in 

IHS’s 2016 rejection letter, nor was there any specific finding regarding the amount of third-party 

funds spent at the McDermitt Clinic.  IHS admits as much, see JSF ¶14, but nevertheless attempts 

to rely on this post-hoc justification to support a deficient declination.  And, IHS is still unable to 

point to a specific finding on the portion of the Tribe’s proposed amount that it rejected for this 

reason or the amount of funds IHS withheld from its calculations due to this reason.  See JSF ¶14 

(providing various references to third-party numbers in the record).  IHS failed to make such a 

finding and it is barred now from doing so.   

C. Even if IHS had made a timely finding regarding third-party revenues, this 
argument is not supported by the record. 

The only references in the IHS rejection letter to third-party revenue appear in a section of 

the letter supporting a since-abandoned ground for rejection (that the Tribe could not carry out 

these programs without putting public health at risk).  AR 135-37.  But even if the Court considers 

these references to support the agency’s excess-funding point, there is nothing in the record to 
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support IHS’s argument.  Neither mention of third-party revenues explains why the amount the 

Tribe proposed is too high.  Similarly, they say nothing about the precise amount of funds IHS 

withheld from its calculation due to this concern over third-party revenues.  (One discusses the 

possible transfer of previously collected reimbursements as “a one-time transfer of non-recurring 

funds,” AR 137, and the other mentions that “there may be some carryover and third-party revenue 

to sustain clinic operations temporarily.”  AR 135.)  These vague statements cannot possibly 

support a determination about the precise recurring amount the Tribe is entitled to be paid, or why 

the amount IHS represented it had actually spent at the Fort McDermitt Clinic in 2015 was too 

high and did not truly represent the “applicable funding level.”  So IHS’s invocation of third-party 

revenues simply fails as a matter of fact. 

D. Even if IHS had made a timely finding supported by the record regarding 
third-party revenues, this argument would fail as a matter of law. 

Even if IHS’s argument was timely made and properly supported with precise amounts, 

IHS still could not meet its burden to demonstrate that its position is a valid ground for declination.  

The Court in Pyramid Lake held that “the source of the funds the Secretary uses” to operate a 

particular program is irrelevant; what matters is the anticipated total expenditure amount.  Pyramid 

Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 544 (D.D.C. 2014) (emphasis added).  A New 

Mexico District Court similarly held that third-party reimbursements are properly considered part 

of the federal program.  Navajo Health Found.-Sage Mem’l Hosp., Inc. v. Burwell (Sage II), 263 

F. Supp. 3d 1083, 1178 (D.N.M. 2016) (“The Court holds that expenditures made with third-party 

revenues in support of programs administered under a Tribal self-determination contract are spent 

on the federal program”).  Particularly given this Circuit’s determination that a Tribe’s Secretarial 

amount is not limited to available appropriated funds, see Navajo Nation v. U.S. Dep’t of the 
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Interior, 852 F.3d 1124, 1130 (D.C. Cir. 2017), it is impossible as a matter of law for IHS to prevail 

in an argument that some funds are off-limits because they came from third-party revenues instead 

of appropriations. 

In sum, IHS never made a specific finding that it rejected the Tribe’s proposed funding 

amount because it included third-party revenues, and even if it had made that argument, it would 

not be a valid ground for declination.  This post-hoc justification cannot be used to carry the 

Secretary’s burden nor can IHS show by clear and convincing evidence that it is a valid ground 

for rejecting the Tribe’s proposal. 

IV. The Tribe is Entitled to an Injunction Awarding the Tribe’s Proposed Service Unit 
Level “Hospitals & Health Clinics” Recurring Funding Amount of $1,106,453. 

Congress explicitly provided tribal contractors with the right to obtain a statutory 

injunction to immediately compel the award of a contract as proposed in the case of an invalid 

agency declination.  § 5331(a) (noting “the district courts may order appropriate relief [in cases 

where the agency has violated the ISDEAA]. . . including immediate injunctive relief to reverse a 

declination finding under section 5321(a)(2)”).  Congress understood that a statutory injunction is 

an extreme remedy—one normally reserved for federal agencies11—but in the ISDEAA it 

specifically granted tribal contractors this remedy to reverse a declination finding.  The words 

Congress used are important and specific—this is a remedy “to reverse a declination finding,” i.e., 

to reverse an invalid or unlawful declination.   

The Tribe is entitled to injunctive relief under this provision because IHS’s declination 

finding made under section 5387(c) was unlawful.  Nothing further is required in the case of a 

                                              
11 See F.T.C. v. H.J. Heinz Co., 246 F.3d 708, 714 (D.D.C. 2001). 
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statutorily-authorized injunction.  S.E.C. v. Gen. Refractories Co., 400 F. Supp. 1248, 1254 

(D.D.C. 1975) (“This Court, in exercising its discretion in issuing a statutory injunction, is guided 

by the primary objectives of the statute involved using public interest standards as opposed to 

private litigation requirements” (internal citation omitted)).12 As Judge Cooper noted in Pyramid 

Lake: 

Because the ISDEAA specifically provides for both injunctive and mandamus relief 
to remedy violations of the Act, 25 U.S.C. § [5331](a), . . . the Tribe need not 
demonstrate the traditional equitable grounds for obtaining the relief it seeks. See 
Susanville Indian Rancheria v. Leavitt, No. 07–259, 2008 WL 58951, at *10–11 
(E.D. Cal. Jan. 3, 2008) (holding that a plaintiff seeking injunctive relief under the 
ISDEAA need not satisfy the traditional equitable requirements); Red Lake Band 
of Chippewa Indians v. Department of the Interior, 624 F.Supp.2d 1, 25 (D.D.C. 
2009) (granting specific performance on an ISDEAA contract without considering 
the ordinary grounds for such relief because injunctive relief is provided for in the 
statute).   

Pyramid Lake, 70 F. Supp. 3d 534, 545 (D.D.C. 2014).  While section 5331 speaks to available 

relief in all cases alleging violations of the ISDEAA, Congress was specific that in the case of 

“reverse[d]” declinations, a Tribe shall be able to obtain “immediate injunctive relief.”  As noted 

above, supra at 8, this immediate relief was necessary to avoid protracted funding disputes. 

                                              
12 See also CSX Transp., Inc. v. Ala. Dep’t of Revenue, 888 F.3d 1163, 1181 n.8 (11th Cir. 2018) 
(“we follow the principle that when “an injunction is authorized by statute and the statutory 
conditions are satisfied the usual prerequisite of irreparable injury need not be established.” 
(internal quotation omitted)); Antoninetti v. Chipotle Mexican Grill, Inc., 643 F.3d 1165, 1175 (9th 
Cir. 2010) (“The standard requirements for equitable relief need not be satisfied when an injunction 
is sought to prevent the violation of a federal statute which specifically provides for injunctive 
relief.” (internal quotation omitted)); Star Fuel Marts, LLC v. Sam’s E., Inc., 362 F.3d 639, 651 
(10th Cir. 2004) (“[I]t is not the role of the courts to balance the equities between the parties 
[where] Congress has already balanced the equities and has determined that, as a matter of public 
policy, an injunction should issue where the defendant is engaged in . . . any activity which the 
statute prohibits.” (citations and additional quotations omitted)); Henderson v. Burd, 133 F.2d 515, 
517 (2d Cir. 1943) (“Where an injunction is authorized by statute it is enough if the statutory 
conditions are satisfied.” (internal citation omitted)). 
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The agency has not met its burden to demonstrate by clear and convincing evidence the 

validity of the grounds for rejecting the Tribe’s proposed funding amount.  § 5387(d).  Therefore, 

the unlawful rejection must be reversed, and the Tribe is entitled to an injunction awarding the 

funding amount as proposed.  On this point the case law is clear: the agency is not entitled to a 

redo, nor is it entitled to present new arguments for rejecting amounts proposed by tribal 

contractors, as it seeks to do here.   

For instance, in Navajo Nation this Circuit reversed an agency declination that was issued 

after the statutory deadline and was therefore unlawful, and then awarded the Tribe’s proposed 

funding amount even though that amount was over 13 times more than what the BIA argued was 

proper.  The Circuit specifically rejected the agency’s argument—identical to the argument IHS 

advances here—that the Court should support a lower contract amount because, even if the 

rejection was technically unlawful, some lower amount was all that the Tribe is entitled to be paid 

under the Act.  Navajo Nation v. U.S. Dep’t of the Interior, 852 F.3d 1124, 1130 (D.C. Cir. 2017).  

In other words, the Circuit rejected the agency’s argument that the Court’s role in these disputes 

is to do an independent inquiry into what the proper contract amount should be; instead, it upheld 

the amount proposed by the Tribe because the agency failed to meet the statutory requirements for 

lawful declination.   

Similarly, in two other recent cases from this district—Maniilaq Association v. Burwell 

(Maniilaq I), 72 F. Supp. 3d 227 (D.D.C. 2014) and Maniilaq Association v. Burwell (Maniilaq 

II), 170 F. Supp. 3d 243 (D.D.C. 2016)— Judge Hogan and Judge Bates, respectively, awarded 

the Tribe’s proposed contracts after reversing IHS’s declinations.  In Maniilaq I, Judge Hogan 
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asked “[w]hether the defendant is entitled to remand for another chance to reject the plaintiff's 

final offer,” and Judge Hogan answered ‘no:’  

The defendant’s request for another opportunity to consider Maniilaq’s final offer 
is contrary to Congress’s clear intention that IHS is bound by amendments to FAs 
[Funding Agreements] that it did not reject within 45 days.  See 25 U.S.C. § 
[5387](b) (“In the absence of a timely rejection of the offer, in whole or in part, 
made in compliance with subsection (c) of this section, the offer shall be deemed 
agreed to by the Secretary.”) (emphasis added).  IHS’s own regulations confirm 
that “if the agency takes no action within the 45 day review period,” the final offer 
is “accepted automatically.”  42 C.F.R. § 137.136.  There is no room in the 
unambiguous language for the Court to give an agency another chance to review a 
final offer after the statutory period has lapsed.  See 42 C.F.R. § 137.137 (“[T]here 
are no exceptions to this rule [that] if the 45 day review period or extension thereto, 
has expired, and the Tribe’s offer is deemed accepted by operation of law.”).  The 
statute therefore requires the Court to find that, as a matter of law, the proposed 
lease is incorporated into the plaintiff’s FA. 

72 F. Supp. 3d at 239-40 (emphasis added, statutory citation updated); see also Seneca Nation of 

Indians v. U.S. Dep’t of Health & Human Servs., 945 F.Supp.2d 135, 152 (D.D.C. 2013) (“When 

the Secretary fails to respond to an amendment proposal to a self-determination contract within 

the allotted 90 days, the proposal automatically becomes part of the parties’ Contract”).     

The agency gets no wider latitude when, instead of ignoring a contract proposal (as in 

Maniilaq I and Seneca), or acting too late (as in Navajo), it acts timely but unlawfully (as occurred 

here).  In Maniilaq II, where a timely but ultimately unlawful declination was issued, Judge Bates 

only “stop[ped] short” of ordering the Tribe’s contract proposal to be approved because “it is clear 

that negotiations between the parties broke down in the weeks prior to Maniilaq’s lease proposal.”  

Given that unique circumstance, Judge Bates ordered the parties “to meet and confer.”  Maniilaq 

II, 170 F. Supp. 3d 243, 256 (D.D.C. 2016); see also id. (“Thus, the Court thinks it appropriate to 

compel the parties to discuss, in a manner consistent with this opinion, the proper amount of 

compensation . . . .”).  Judge Bates’ decision in Maniilaq II demonstrates that, while it may be 
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appropriate to compel the parties to meet and confer after the Court decides the legal questions at 

issue, allowing the agency a second bite at the apple is not an appropriate remedy.   

The Pyramid Lake case is instructive on this point, too.  There, Judge Cooper initially 

refrained from ordering the requested statutory injunction to fund the Tribe’s EMS contract at 

$502,611, electing instead to “direct the Secretary to negotiate with the Tribe . . . .”  Pyramid Lake 

Paiute Tribe v. Burwell, 70 F. Supp. 3d 534, 545 (D.D.C. 2014).  The Court thus “temporarily 

den[ied]” the Tribe’s summary judgment motion to permit those negotiations to go forward.  Id. 

at 545-46.  But when the parties’ negotiations broke down, Judge Cooper three months later 

entered judgment for the proposed amount of $502,611, explaining:  

Although the Court encouraged the parties to negotiate the amount IHS otherwise 
would have spent on the program, [the] ISDEAA requires IHS to adopt a contract 
as proposed unless it justifies its declination decision at the time.  25 U.S.C. § 
[5321](a)(2).  Because IHS did not adequately justify the declination, it is 
appropriate to award the Tribe the contract under the terms it proposed.  

Pyramid Lake, No. 1:13-cv-01771 (CRC), 2015 WL 13691433, at *2 n.1 (D.D.C. Jan. 16, 2015) 

(Final Order) (emphasis added).  This reasoning applies here too, in what is essentially the second 

phase of that same dispute.  Since IHS did not “adequately justify the declination” “at the time,” 

the court ruled, “it is appropriate to award the Tribe the contract under the terms it proposed.”   

A different result undermines the statutory remedies set forth by Congress.  As Judge 

Browning observed in regard to a declination under Title I: 

If federal agencies knew that they could unlawfully decline or fail to timely respond 
to a contract proposal, and that the only repercussion would be maintaining the prior 
year’s funding level—or forcing a tribe or tribal organization back to the 
negotiating table yet again—there would be no reason for the agencies to ever 
approve a successor contract proposal. Tribes and tribal organizations would thus 
be forced to go through endless rounds of negotiations over the appropriate funding 
amounts with no way of enforcing their proposals, thus nullifying the streamlined 
ninety-day contract-approval process that the ISDE[A]A sets forth. The Court will 
not force tribes and tribal organizations to participate in such a fruitless exercise. 

Case 1:17-cv-00837-TJK   Document 31   Filed 01/25/19   Page 27 of 30



28 
 

The ISDE[A]A’s text and its legislative history demonstrate that the Court’s sole 
remedy when a federal agency unlawfully declines [a] contract proposal is to order 
the agency to fully fund the proposal. 

Navajo Health Found.-Sage Mem’l Hosp. v. Burwell (Sage I), 256 F. Supp. 3d 1186, 1237 (D.N.M. 

2015).  A recent case indicates that Judge Browning’s concerns were well-founded.  In Cook Inlet 

Tribal Council v. Mandregan, the Court found the agency had clearly violated the ISDEAA in 

declining Cook Inlet Tribal Council’s (CITC) proposed funding amount, yet provided for a limited 

remand to the agency to issue a new decision consistent with the Court’s opinion.  No. 1:14-cv-

1835 (EGS), 2018 WL 5817350, at *13 (D.D.C. Nov. 7, 2018).  IHS abused the Court’s remedy—

one mistakenly issued in reliance on an APA case—and instead of issuing a decision based on the 

Court’s opinion, issued a lengthy new document demand in a transparent attempt to locate new 

reasons for declining CITC’s proposed amount.  More recently, the Court has reversed itself and 

stayed its remand order pending review of reconsideration motions.  No. 1:14-cv-1835 (EGS), 

ECF Nos. 43, 53. 

To be sure, Congress did confer upon the district courts authority to craft “appropriate 

relief” based on the nature of the ISDEAA dispute.  § 5331(a).  But in doing so Congress 

enumerated the kinds of relief it had in mind, and all of them assume concluded proceedings 

following the Court’s assessment of the extent to which the Secretary has met his burden to 

demonstrate the validity of the initial rejection.  Congress intended an immediate remedy, not years 

of administrative appeals and proceedings on remand.  The statute mentions money damages, 

injunctive relief and mandamus, § 5331(a)—none of which afford the agency a do-over or the 

opportunity to supplement its reasoning for declining a proposal.13  While a court may award a 

                                              
13 As discussed above, some courts have ordered the parties to meet and confer upon issuing a 
decision on the legality of an agency declination.  Such an order does not run afoul of the 
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combination of such remedies,14 a remand to the agency is not among the specific remedies 

Congress listed in § 5331.15   

A remand is also contrary to the Act’s legislative history.  Congress deliberately imposed 

harsh penalties on the agency for unlawfully refusing to award contracts.  As the leading Senate 

Report noted,  

The amendments made by section 110 [§ 5331] are necessary to give self-
determination contractors viable remedies for compelling BIA and IHS compliance 
with the Self-Determination Act.  The strong remedies provided in these 
amendments are required because of those agencies’ consistent failures over the 
past decade to administer self-determination contracts in conformity with the law.   

S. REP. NO. 100-274, at 37 (1987).  Congress intended for the ISDEAA to uniquely impose harsh 

remedies for agency non-compliance with the Act, and therefore the same types of remedies 

available in a routine administrative agency appeal are not fitting here. 

CONCLUSION 

IHS’s November 23, 2016 decision constitutes an illegal rejection of the Fort McDermitt 

Paiute and Shoshone Tribe’s final offer and must be overturned.  IHS has failed to demonstrate by 

clear and convincing evidence that its original rejection of the Tribe’s funding amount was valid.  

Pursuant to the ISDEAA, the Tribe is therefore entitled to immediate injunctive relief compelling 

                                              
ISDEAA’s remedial provisions because it does not represent a final form of relief, but rather is 
part of the ongoing litigation process.  
14 See, e.g., Sage I, 256 F. Supp. 3d at 1247 (awarding contracts and also setting trial to assess 
money damages); Shoshone-Bannock Tribes of Fort Hall Reservation v. Shalala, 988 F. Supp. 
1306, 1333 (D. Or. 1997) (granting injunction requiring agency to award Headquarters shares 
amount, while amount of monetary damages remained pending). 
15 See United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005) (applying 
the canons noscitur a sociis and ejusdem generis to explain that remedies available are limited by 
those listed in statute (internal citation omitted)). 
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IHS to enter into the proposed contract terms and awarding the Tribe additional recurring Service 

Unit level H&C funds in the amount of $551,178 ($1,106,453 minus the $555,274 already 

awarded) as of December 1, 2016, and compelling the immediate payment of these funds.  

Respectfully submitted this 25th day of January 2019. 
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