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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA 

 
RONALD OERTWICH,  
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 v. 
 
TRADITIONAL VILLAGE OF 
TOGIAK et al.,  
 
  Defendants. 
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) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
Case No. 3:19-cv-00082-JWS  

 )  
 

COMBINED MOTION TO DISMISS AND MEMORANDUM IN SUPPORT 
(FED. R. CIV. P. 12(b)(1) AND 12(b)(6)) 

 
Defendants the Traditional Village of Togiak (“Togiak” or the “Tribe”) and Jimmy 

Coopchiak, Teodoro Pauk, Leroy Nanalook, Anecia Kritz, Esther Thompson, John Nick, 

Case 3:19-cv-00082-JWS   Document 22   Filed 05/28/19   Page 1 of 27



MOTION TO DISMISS AND MEMORANDUM IN SUPPORT Page 2 of 27 
Oertwich v. Traditional Village of Togiak, Case No. 3:19-cv-00082-JWS 
 

Willie Wassillie, Herbert Lockuk Jr., William Echuck,1 Craig Logusak, Paul Markoff, 

Peter Lockuk Sr., and Bobby Coopchiak (collectively, “individual tribal defendants”) 

hereby respectfully move to dismiss Plaintiff Ronald Oertwich’s action for lack of subject 

matter jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1) and for failure to 

state a claim pursuant to Rule 12(b)(6).  Togiak is a federally-recognized tribe and is 

entitled to tribal sovereign immunity from unconsented suit.  This immunity extends to 

tribal officials and employees acting in their official capacity, so litigation against the 

individual tribal defendants is similarly barred.  Sovereign immunity deprives a court of 

subject matter jurisdiction over an action, and not only protects the Tribe and the individual 

tribal defendants from judgment, but also protects them from the burden of defending 

themselves in court.   

To the extent that any of the individual-capacity claims against the individual tribal 

defendants are not barred by tribal sovereign immunity, the officials are nonetheless 

protected by official immunity.  Additionally, Plaintiff has failed to exhaust his 

administrative and tribal court remedies, and in any event he has failed to state a claim for 

relief with respect to any of his claims.  For all these reasons, Defendants respectfully 

request the Court dismiss this action in its entirety. 

                                              
1 Willie Echuck, Jr., who was named in the complaint, is deceased and was not involved in 
the events alleged by Plaintiff.  Counsel for Defendants believe that the summons and 
complaint were instead served on William Echuck, an individual with a similar name who 
is alive and was a tribal employee at the time of the alleged events.  Counsel therefore 
presume that Plaintiff intended to name William Echuck instead of Willie Echuck, Jr. 
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BACKGROUND 

A. Plaintiff’s Allegations.  The Togiak Tribal Court banished Plaintiff Ronald 

Oertwich from the Traditional Village of Togiak in March 2017 for importing alcohol into 

the community.2  Plaintiff returned to the community following his banishment, at which 

point he was detained and removed from Togiak.3  Two years after his removal from the 

community, Plaintiff filed claims against the Tribe, individual tribal defendants, the village 

VPSO Roger Wassillie, the State of Alaska, and the City of Togiak for injunctive and 

monetary relief for alleged harms resulting from being arrested, jailed, and banished from 

the community.4   

B. The Traditional Village of Togiak.  The Traditional Village of Togiak is a 

federally-recognized Indian tribe organized pursuant to the Indian Reorganization Act of 

1934, 25 U.S.C. § 5123 et seq., as amended.  It is one of 229 federally-recognized tribes in 

the State of Alaska.5  The Tribe is also a member of the Bristol Bay Native Association 

(BBNA), a regional inter-tribal organization that compacts with the federal government on 

                                              
2 Affidavit of Brice Eningowuk (Eningowuk Aff.), May 24, 2019, at 2-3 ⁋ 5; id., Ex. 1 
(Order of Banishment). 
3 Id. at 2-3 ⁋ 5; id., Ex. 2 (Order of Trespass). 
4 Complaint at ⁋⁋ 52-80. 
5 Indian Entities Recognized and Eligible To Receive Services From the United States 
Bureau of Indian Affairs, 84 Fed. Reg. 1200, 1204 (Feb. 1, 2019). 
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behalf of its member tribes to administer various federal government programs.6  Togiak 

carries out federal government services as a subcontractor under this ISDEAA compact.7 

C.  Individual Tribal Defendants.  Individual tribal defendants are Tribal Court 

judges, Tribal Council members, law enforcement officers, and other tribal officials and 

employees.  Jimmy Coopchiak, Teodoro Pauk, and Peter Lockuk Sr. are members of the 

Togiak Tribal Council.  Anecia Kritz, Esther Thompson, John Nick, Willie Wassillie, and 

Herbert Lockuk Jr. are all Togiak Tribal Court judges.  Leroy Nanalook is an employee of 

the Traditional Village of Togiak Police Department.  William Echuck, Craig Logusak, 

Paul Markoff, and Bobby Coopchiak are all other employees or volunteer employees of 

the Tribe.  All actions taken by individual tribal defendants occurred as part of their regular 

duties and were within the scope of their authority.8  

STANDARD OF REVIEW 

Once challenged, Plaintiff has the burden to prove jurisdiction.9  Because tribal 

sovereign immunity implicates the Court’s subject matter jurisdiction, “Rule 12(b)(1) is 

                                              
6 As discussed in greater detail below, BBNA has entered into this compact with the Bureau 
of Indian Affairs on behalf of its constituent tribes, pursuant to the Indian Self-
Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. §§ 5301-5423; see 
also Bristol Bay Native Ass’n, Mission and History, https://www.bbna.com/about-
us/mission-and-history/ (last visited May 28, 2019). 
7 Eningowuk Aff. at 3, ⁋ 6; see also id. Ex. 3 (Traditional Village of Togiak, Resolution 95-
02).  
8 Eningowuk Aff. at 2-3 ⁋ 5.  
9 Pistor v. Garcia, 791 F.3d 1104, 1111 (9th Cir. 2015). 
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. . . a proper vehicle for invoking sovereign immunity from suit.”10  Thus, “[i]n the context 

of a Rule 12(b)(1) motion to dismiss on the basis of tribal sovereign immunity, ‘the party 

asserting subject matter jurisdiction has the burden of proving its existence,’ i.e. that 

immunity does not bar the suit.”11  

When ruling on a “factual challenge” to the Court’s jurisdiction in a Rule 12(b)(1) 

motion to dismiss, “[t]he court need not presume the truthfulness of the plaintiff’s 

allegations.”12  Rather, the Court “may review evidence beyond the complaint without 

converting the motion to dismiss into a motion for summary judgment.”13   

For any claims not dismissed for lack of jurisdiction under Rule 12(b)(1), dismissal 

under Rule 12(b)(6) is proper if the plaintiff has failed to state a claim on which relief can 

be granted.14  “A dismissal for failure to state a claim can be based on either ‘the lack of a 

cognizable legal theory or the absence of sufficient facts alleged under a cognizable legal 

                                              
10 Barron v. Alaska Native Tribal Health Consortium, No. 3:18-CV-00118-SLG, 2019 WL 
80889, at *3 (D. Alaska Jan. 2, 2019) (quoting Pistor v. Garcia, 791 F.3d 1104, 1111 (9th 
Cir. 2015)); see also Pink v. Modoc Indian Health Project, Inc., 157 F.3d 1185, 1187-88 
(9th Cir. 1998) (reviewing a 12(b)(1) dismissal of claim against tribal health organization). 
11 Pistor, 791 F.3d at 1111 (quoting Miller v. Wright, 705 F.3d 919, 923 (9th Cir. 2013)). 
12 Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). 
13 Wood v. City of San Diego, 678 F.3d 1075, 1083 n.8 (9th Cir. 2012) (citation and internal 
quotations omitted); see also Barron, 2019 WL 80889, at *2. 
14 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“To survive a motion to dismiss, a complaint 
must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 
plausible on its face.’” (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 
(2007))). 
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theory.’”15  For purposes of a Rule 12(b)(6) motion, “the factual allegations set forth in the 

complaint ‘are taken as true and construed in the light most favorable to [the] plaintiff[].’  

Conclusory allegations of law, however, are insufficient to defeat a motion to dismiss.”16 

ARGUMENT 

I. TRIBAL SOVEREIGN IMMUNITY BARS SUIT AGAINST THE TRIBE. 

One of the “rights and responsibilities”17 enjoyed by Indian tribes is sovereign 

immunity from suit, which is recognized as “[a]mong the core aspects of sovereignty that 

tribes possess.”18  As the Supreme Court has recognized, “the ‘doctrine of tribal immunity 

[is] settled law.’”19  Importantly, “tribal sovereign immunity is an immunity from suit 

rather than a mere defense to liability; and . . . it is effectively lost if a case is erroneously 

permitted to go to trial.”20  Accordingly, as noted above, tribal sovereign immunity is 

jurisdictional, and a case may not proceed if sovereign immunity applies.21  Sovereign 

                                              
15 Knisley v. Advancia Corp. Disability Benefits Plan, 392 F. Supp. 2d 1074, 1075 (D. 
Alaska 2005) (quoting Balistreri v. Pacifica Police Dep’t, 901 F.2d 696, 699 (9th Cir. 
1988)). 
16 Lee v. City of Los Angeles, 250 F.3d 668, 679 (9th Cir. 2001) (alteration omitted) 
(quoting Epstein v. Wash. Energy Co., 83 F.3d 1136, 1140 (9th Cir. 1996)). 
17 25 U.S.C. § 5381(b). 
18 Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014). 
19 Id. (quoting Kiowa Tribe of Okla. v. Manufacturing Technologies, Inc., 523 U.S. 751, 
756 (1998)). 
20 Pistor, 791 F.3d at 1110 (citation and internal quotations omitted). 
21 Miller, 705 F.3d at 923. 
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immunity is therefore “not a discretionary doctrine,”22 and it bars suit against a tribe 

“irrespective of the merits” of the claims against that tribe.23 

Tribal sovereign immunity can only be waived by express waiver or abrogation by 

Congress.24  As the Supreme Court has noted, “[i]t is settled that a waiver of sovereign 

immunity cannot be implied but must be unequivocally expressed.”25  In short, “absent a 

clear and unequivocally expressed waiver by a tribe or congressional abrogation, ‘[s]uits 

against Indian tribes are . . .  barred.’”26  Thus, the Supreme Court has “time and again . . . 

dismissed any suit against a tribe absent congressional authorization (or a waiver).”27 

Here, it cannot be disputed that the Traditional Village of Togiak is a federally 

recognized tribe.28  The Tribe therefore possesses sovereign immunity absent an 

                                              
22 Chemehuevi Indian Tribe v. California State Bd. of Equalization, 757 F.2d 1047, 1052 
n.6 (9th Cir.), rev’d on other grounds, 474 U.S. 9 (1985). 
23 Pan Am. Co. v. Sycuan Band of Mission Indians, 884 F.2d 416, 418 (9th Cir. 1989).  
24 Kiowa Tribe of Okla. v. Mfg, Techs., Inc., 523 U.S. 751, 754 (1998) (citing Three 
Affiliated Tribes of Fort Berthold Reservation v. Wold Eng’g, 476 U.S. 877, 890 (1986)); 
Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); United States v. U.S. Fid. & Guar. 
Co., 309 U.S. 506, 512 (1940)); Bay Mills Indian Cmty., 572 U.S. at 788-89 (citations 
omitted). 
25 Santa Clara Pueblo, 436 U.S. at 58 (citation and internal quotation omitted); see also 
Montella v. Chugachmiut, 283 F. Supp. 3d. 774, 779 (D. Alaska 2017) (citing Bodi v. 
Shingle Springs Band of Miwok Indians, 832 F.3d 1011, 1016 (9th Cir. 2016)). 
26 Bodi, 832 F.3d at 1016-17 (quoting Okla. Tax Comm’n v. Citizen Band Potawatomi 
Indian Tribe of Okla., 498 U.S. 505, 509 (1991); citing Bay Mills, 572 U.S. at 789). 
27 Bay Mills, 572 U.S. at 789 (citing Kiowa Tribe, 523 U.S. at 756 (1998)). 
28 84 Fed. Reg. 1200, 1204 (Feb. 1, 2019). 

 

Case 3:19-cv-00082-JWS   Document 22   Filed 05/28/19   Page 7 of 27



MOTION TO DISMISS AND MEMORANDUM IN SUPPORT Page 8 of 27 
Oertwich v. Traditional Village of Togiak, Case No. 3:19-cv-00082-JWS 
 

“unequivocally expressed” waiver or Congressional abrogation.29  Plaintiff does not allege 

that the Tribe has waived its tribal sovereign immunity or that Congress has abrogated it.30  

Nor could he do so, as neither the Tribe nor any of the individual tribal defendants have 

waived tribal sovereign immunity with respect to any of Plaintiff’s claims.31  In fact, it is 

the Tribe’s policy not to waive its sovereign immunity.32  The Tribe’s Constitution 

specifically preserves the Tribe’s sovereign immunity unless waived by a vote of the Tribal 

Council (for claims up to $150,000) or the full tribal membership (for claims over 

$150,000).33  Any such waiver must “specify the parties who may bring an action against 

the Tribe.”34  Plaintiff did not seek—and the Tribe did not grant—any such waiver here.  

Under “settled law,” therefore, the Tribe retains its immunity from suit and this action must 

be dismissed.35   

In reaching this conclusion, it is noteworthy that the alleged actions fall within the 

Tribe’s core governance functions, because the Supreme Court has emphasized that 

sovereign immunity “is ‘a necessary corollary to Indian sovereignty and self-

                                              
29 Santa Clara Pueblo, 436 U.S. at 58; see also Montella v. Chugachmiut, 283 F. Supp. 3d. 
774, 779 (D. Alaska 2017) (citing Bodi v. Shingle Springs Band of Miwok Indians, 832 
F.3d 1011, 1016 (9th Cir. 2016)). 
30 See generally Complaint (omitting any mention of sovereign immunity). 
31 Eningowuk Aff. at 5 ⁋ 11. 
32 Id. at 4 ⁋ 10. 
33 Id. Ex. 4, Art. 13 § 1. 
34 Id. 
35 Bay Mills, 572 U.S. at 789 (quoting Kiowa Tribe, 523 U.S. at 756). 
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governance.’”36  Sovereign immunity allows the Tribe to apply its limited resources toward 

self-governance instead of continuously being compelled to defend itself in court.37  This 

suit has already required the Tribe to spend resources that could have instead been used to 

pay for programs, services, and other activities serving its members and the community at 

large.38  A continued obligation to defend itself will further jeopardize the Tribe’s 

sovereignty.  These are precisely the reasons why courts recognize that Tribes are immune 

from suit, and not just from judgment.39  

In sum, the Tribe retains its sovereign immunity, and Plaintiff has not alleged—

much less actually demonstrated—that the Tribe’s immunity has been waived or abrogated.  

Plaintiff has failed to meet his burden to establish that the Court has jurisdiction over his 

claims against the Tribe.40  For these reasons, Plaintiff’s “suit[] against [the] Tribe[ is] 

barred” in its entirety,41 and all of Plaintiff’s claims against the Tribe must be dismissed 

for lack of jurisdiction under Rule 12(b)(1). 

                                              
36 Id. (quoting Wold Eng’g, 476 U.S. at 890). 
37 Cf. Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 727 (9th Cir. 2008) (recognizing 
“protecting an Indian tribe’s treasury” as one of the principles supporting the application 
of tribal sovereign immunity). 
38 Eningowuk Aff. at 4 ⁋ 8. 
39 E.g., Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1090 (9th Cir. 2007). 
40 Miller, 705 F.3d at 923. 
41 Bodi, 832 F.3d at 1016-17 (original alterations omitted) (quoting Potawatomi, 498 U.S. 
at 509). 
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II. THE CLAIMS AGAINST THE INDIVIDUAL TRIBAL DEFENDANTS 
MUST ALSO BE DISMISSED. 

A. The Tribe’s Sovereign Immunity Extends to the Individual Tribal 
Defendants in their Official Capacities.  

i. Official-Capacity Claims 

The Ninth Circuit has established beyond debate that tribal sovereign immunity 

“extends to individual tribal officials acting in their representative capacity and within the 

scope of their authority.”42  This is because “[i]n an official-capacity claim, the relief sought 

is only nominally against the official and in fact is against the official’s office and thus the 

sovereign itself.”43   

It has long been recognized that tribal court judges and tribal council members enjoy 

absolute immunity from suit.44  Tribal sovereign immunity also extends to tribal law 

enforcement officers45 and other employees and volunteers.46  This is because “[t]he 

principles that motivate the immunizing of tribal officials from suit—protecting an Indian 

tribe’s treasury and preventing a plaintiff from bypassing tribal immunity merely by 

naming a tribal official—apply just as much to tribal employees when they are sued in their 

                                              
42 Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985); see also 
Pistor, 791 F.3d at 1110; Cook, 548 F.3d at 727. 
43 Lewis v. Clarke, 137 S. Ct. 1285, 1291 (2017). 
44 White Mountain Apache, 779 F.2d at 479-80. 
45 Lineen v. Gila River Indian Cmty., 276 F.3d 489, 492 (9th Cir. 2002). 
46 Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 727 (9th Cir. 2008). 
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official capacity.”47  Suits against tribal officers or employees in their official capacities 

are therefore directly barred by tribal sovereign immunity.48   

Here, Jimmy Coopchiak, Teodoro Pauk, Leroy Nanalook, Roger Wassillie, Anecia 

Kritz, Esther Thompson, John Nick, Willie Wassillie, Herbert Lockuk, Jr., William 

Echuck, and Craig Logusak were all sued in their official capacities (as well as being 

nominally sued in their individual capacities, as discussed further below).49  By naming 

these defendants in their official capacities, the Platiniff’s claims are “in fact . . . against 

the official’s office and thus the sovereign itself.”50  Tribal sovereign immunity therefore 

“extends to [these] individual tribal officials”51 and all of the claims asserted against them 

in their official capacities must be “dismissed . . . from this suit.”52 

ii. Nominal Individual-Capacity Claims 

Each of these defendants was nominally sued in his or her individual capacity as 

well.  Yet tribal sovereign immunity also applies to tribal officials or employees where 

claims are nominally asserted against them in their individual capacities but are in fact still 

official-capacity claims.  Otherwise, a plaintiff would be permitted to “circumvent tribal 

                                              
47 Id. (emphasis added). 
48 Pistor, 791 F.3d at 1110. 
49 Complaint at 1. 
50 Lewis, 137 S. Ct. at 1291. 
51 White Mountain Apache, 779 F.2d at 479; see also Pistor, 791 F.3d at 1110; Cook, 548 
F.3d at 727. 
52 Cook, 548 F.3d at 727. 
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immunity ‘by the simple expedient of naming an officer of the Tribe as a defendant, rather 

than the sovereign entity.’”53   

In determining whether claims are truly individual-capacity or official-capacity 

claims, “courts . . . must determine in the first instance whether the remedy sought is truly 

against the sovereign,” meaning “whether the sovereign is the real party in interest.”54  An 

action is construed to be a suit against a tribal official or employee in his official capacity 

when “the judgment sought would expend itself on the [tribal] treasury or domain, or 

interfere with [tribal] administration”55 or if the claims against the officers are brought 

“because of their official capacities—that is, because the powers they possess in those 

capacities enable them to grant the plaintiffs relief on behalf of the tribe.”56  In essence, 

“relief sought nominally against an officer is in fact against the sovereign if the decree 

would operate against the latter.”57  Thus, courts have regularly construed nominal 

individual-capacity claims as official capacity claims so long as the officials were acting 

in their official capacity and within the scope of their authority.58   

                                              
53 Cook, 548 F.3d at 727 (quoting Snow v. Quinault Indian Nation, 709 F.2d 1319, 1322 
(9th Cir. 1983)). 
54 Lewis, 137 S. Ct. at 1290. 
55 Pistor, 791 F.3d at 1114 (alteration in original) (quoting Maxwell, 708 F.3d at 1088). 
56 Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288, 1296 (10th Cir. 
2008) (emphasis in original). 
57 Id. at 1297 (quoting Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101 
(1984)). 
58 E.g., id. (“[A] close reading of the plaintiffs’ complaint makes clear that plaintiffs have 
failed to state a claim against the Individual Defendants in their individual capacities.” 
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Here, all of the claims against the Tribal Council members and Tribal Court judges 

must be construed as claims against them in their official capacity.  Under the Tribe’s 

Constitution and Tribal Code, Council Members have the authority to oversee the Tribal 

Court, and Tribal Judges have the authority to hear cases and issue orders.59  Although 

Plaintiff disagrees with the validity of the Orders issued by the Tribal Court, he has not 

alleged that the Tribal Court judges or Tribal Council members took any action beyond the 

scope of these core duties.  Thus, “Plaintiff[] ha[s] failed to allege any facts which show” 

that the Tribal Council members or Tribal Court judges acted beyond the scope of their 

authority under tribal law or took any action outside their official capacities.60  Even more 

importantly, Plaintiff’s challenge to certain Tribal Court Orders—and, more generally, the 

Tribe’s authority to assert jurisdiction over him—are challenges to the authority vel non of 

the Tribal Court and tribal law itself, not claims against the individual officials who 

asserted that authority.  Any judgment regarding the validity of the Tribal Court Orders or 

the enforcement of those Orders would be “a remedy . . . truly against the sovereign,” not 

                                              
(internal citation and quotation marks omitted)); Forsythe v. Reno-Sparks Indian Colony, 
No.: 2:16-cv-01867-GMN-VCF, 2017 WL 3814660, at *4 (D. Nev. Aug. 30, 2017) 
(assessing claims against tribal officials in their official capacities, despite plaintiff’s 
complaint naming officials in their individual capacities); Jamul Action Comm. v. 
Chaudhuri, 200 F. Supp. 3d 1042, 1050 (E.D. Cal. 2016) (same); see also Lantry v. 
McMinn, 3:08-cv-638 RCJ-VPC, 2010 WL 11629661, at *6-7 (D. Nev. Mar. 4, 2010) 
(extending tribal sovereign immunity to tribal officers in action arising out of banishment 
of non-members “because Plaintiffs have failed to allege any facts which show that [tribal 
defendants were] acting outside the course and scope of [their] authority”). 
59 Eningowuk Aff. at 2-3 ⁋ 5; id. Ex. 4. 
60 See Lantry, 2010 WL 11629661 at *6-7. 
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its officers.61  Thus, “a close reading of the . . . complaint makes clear that that plaintiff[] 

ha[s] failed to state a claim against the Tribal Council members and Tribal Court judges in 

their individual capacities,”62 and any claims against them are properly construed as 

official-capacity claims.  In turn, because sovereign immunity “extends to individual tribal 

officials”63 in their official capacities, these claims must be dismissed.  

Similarly, the claims against the other tribal employees and volunteers are properly 

construed as official-capacity claims because Plaintiff’s allegations fail to show that these 

individuals acted beyond the scope of their authority under tribal law, and because 

Plaintiff’s real challenge is to the validity of these officers’ authority, not the specific 

actions they took.  Plaintiff’s allegations against these employees amount to a description 

of the time during which he was detained for violating a banishment order issued by the 

Tribal Court.64  Detaining an offender temporarily, until he can be removed or transferred 

to other law enforcement agents, falls precisely within the duties of tribal police officers, 

jail guards, and other tribal employees.65  In essence the claims against these defendants 

are brought against them “because of their official capacities.”66  Plaintiff’s challenge to 

                                              
61 Lewis, 137 S. Ct. at 1290. 
62 Seneca-Cayuga Tobacco Co., 546 F.3d at 1297. 
63 White Mountain Apache, 779 F.2d at 479; see also Pistor, 791 F.3d at 1110; Cook, 548 
F.3d at 727. 
64 Complaint at ⁋⁋ 52-80. 
65 Eningowuk Aff. at 2-3 ⁋ 5. 
66 Seneca-Cayuga Tobacco Co., 546 F.3d at 1296. 

 

Case 3:19-cv-00082-JWS   Document 22   Filed 05/28/19   Page 14 of 27



MOTION TO DISMISS AND MEMORANDUM IN SUPPORT Page 15 of 27 
Oertwich v. Traditional Village of Togiak, Case No. 3:19-cv-00082-JWS 
 

these officers’ authority to detain him is again a challenge to the Tribe’s authority, and thus 

any judgment in this regard would “operate against the Tribe.”67  Thus, again, Plaintiff has 

failed to state any true individual-capacity claims against these defendants, and claims 

against them must be dismissed. 

Finally, tribal officials may have sovereign immunity “even if it is claimed that the 

officer being sued has acted unconstitutionally or beyond his statutory powers”; in such 

cases the suit will “fail, as one against a sovereign, . . . if the relief requested cannot be 

granted by merely ordering the cessation of the conduct complained of but will require 

affirmative action by the sovereign.”68  Thus although Plaintiff nominally alleges a cause 

of action for “ultra vires acts,” this count seeks only declaratory and injunctive relief 

relating to the Tribe’s ability to assert jurisdiction or other authority over him.  Any 

injunctive relief would clearly “require affirmative action by the sovereign”69 and would 

unquestionably “operate against the Tribe.”70  On these grounds alone, therefore, this claim 

must be dismissed as a claim against the Tribe itself and is therefore barred by the Tribe’s 

sovereign immunity. 

                                              
67 Lewis, 137 S. Ct. at 1291. 
68 Allen v. Smith, No. 12cv1668-WQH-KSC, 2013 WL 950735, at *12 (S.D. Cal. Mar. 11, 
2013) (quoting Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 691 n. 11 
(1949)). 
69 Id. 
70 Lewis, 137 S. Ct. at 1291. 
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Because all the claims against the individual defendants are properly construed as 

official-capacity claims, and because the Ninth Circuit has recognized that tribal sovereign 

immunity extends to all levels of tribal officials and employees acting in their official 

capacities,71 suit against all the individual tribal defendants is barred.  Plaintiff cannot be 

allowed to circumvent the Tribe’s sovereign immunity by nominally suing individual tribal 

defendants in their individual capacities, and Plaintiff’s claims against individual tribal 

defendants should be dismissed under Rule 12(b)(1). 

B. Any Remaining Individual-Capacity Claims Must also be Dismissed.  

To the extent that the Court construes any of Plaintiff’s claims for damages as 

individual-capacity claims, those claims must still be dismissed for several reasons.   

i. Official Immunity 

First, the individual defendants are entitled to official immunity because all the 

disputed actions occurred within the course of their official duties and fell within the scope 

of those duties.  The Supreme Court has recognized that official immunity is “distinct from 

sovereign immunity” and may bar a suit regardless of whether sovereign immunity 

applies.72  Tribal judges, like all judges, enjoy “absolute immunity . . . for ‘acts committed 

within their judicial jurisdiction,’” under common law and federal statutory law.73  To the 

                                              
71 See, e.g., Cook, 548 F.3d at 727. 
72 Lewis, 137 S. Ct. at 1293 n.2 (citing Harlow v. Fitzgerald, 457 U.S. 800, 811–15 (1982)). 
73 Imbler v. Pachtman, 424 U.S. 409, 418 (1976) (citing Bradley v. Fisher, 80 U.S. (13 
Wall.) 335 (1872); and quoting Pierson v. Ray, 386 U.S. 547, 554–55 (1967)). 
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extent that Plaintiff attempts to state claims for damages against the named Tribal Court 

judges, those claims are therefore barred by absolute judicial immunity. 

The other tribal officials, employees, and volunteers are entitled to qualified 

immunity, another form of official immunity.  “Qualified immunity protects government 

officers,” including tribal officials and employees, “‘from liability for civil damages insofar 

as their conduct does not violate clearly established statutory or constitutional rights of 

which a reasonable person would have known.’”74  Much like sovereign immunity, 

absolute and qualified immunity are each an “immunity from suit rather than a mere 

defense to liability; and . . . it is effectively lost if a case is erroneously permitted to go to 

trial.”75  So here, as an initial matter, qualified immunity shields all of the tribal employees 

and volunteer employees from all of the causes of action that do not allege violations of 

Plaintiff’s statutory or constitutional rights.  Counts I, IV, V, and VI must be dismissed as 

to all individual tribal defendants on this ground.   

The remaining claims against the individual tribal defendants, Counts II and III, are 

also barred by qualified immunity because Plaintiff has failed to allege facts demonstrating 

that the defendants violated clearly-established constitutional or statutory rights.  Even 

                                              
74 Maxwell v. Cty. of San Diego, 708 F.3d 1075, 1082 (9th Cir. 2013) (quoting Harlow v. 
Fitzgerald, 457 U.S. 800, 818 (1982)) (applying this doctrine to tribal officials). 
75 Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (emphasis omitted).  Absolute and 
qualified immunity are therefore properly raised in a motion to dismiss.  See Ashcroft v. al-
Kidd, 563 U.S. 731, 734 (2011) (reviewing a motion to dismiss on qualified immunity 
grounds). 
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where a statutory or constitutional violation is alleged, “individual tribal officials . . . are 

immune insofar as their conduct did not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known.”76  For a right to be 

clearly established, “existing precedent must have placed the statutory or constitutional 

question beyond debate,” such that every “reasonable official would have understood that 

what he is doing violates that right.”77   

That is simply not the case with the conduct described by Plaintiff here.  Plaintiff’s 

allegations describe no more than the actions necessary to detain Plaintiff for his violation 

of a duly issued Tribal Court Order, and to restrain him to the extent necessary given his 

failure to cooperate.  Far from constituting a violation of clearly established constitutional 

rights “beyond debate,”78 this conduct was objectively reasonable under the circumstances 

and fell within the tribal employees’ authority under tribal law.  All of the tribal employees 

and volunteers are therefore entitled to qualified immunity, and the claims against them 

must be dismissed. 

ii. Tribal Court Exhaustion 

Moreover, to the extent that the scope of tribal officials’ authority merits any further 

analysis for purposes of the qualified immunity inquiry, the Tribal Court must be given the 

opportunity to examine the scope of the officials’ authority in the first instance.  Tribal 

                                              
76 Kennerly v. United States, 721 F.2d 1252, 1259 (9th Cir. 1983). 
77 Ashcroft, 563 U.S. at 741 (quoting Anderson v. Creighton, 483 U.S. 635, 640 (1987)). 
78 Id. 
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authority over non-Indians on tribal land,79 or over non-Indians who enter a consensual 

relationship with the Tribe or whose conduct endangers the health and welfare of the Tribe 

and its members,80 “presumptively lies in the tribal courts unless affirmatively limited by 

a specific treaty provision or federal statute.”81  Indeed, the Tribe’s Constitution provides 

that the Tribe’s jurisdiction extends “over all tribal members within or outside Traditional 

Territory; and/or over all persons and entities who entered into consensual relations with 

the Tribe or tribal members and whose activities affect the political integrity, economic 

security, or health and welfare of the Tribe or tribal members . . . .”82   

Here, the Tribal Court determined that it had jurisdiction over Plaintiff.83  In these 

circumstances, “the federal policy supporting tribal self-government directs a federal court 

to stay its hand in order to give the tribal court a ‘full opportunity to determine its own 

                                              
79 Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987). 
80 Montana v. United States, 450 U.S. 544, 566 (1981).     
81 Iowa Mut. Ins. Co., 480 U.S. at 18. 
82 Eningowuk Aff., Ex. 4 at 2, Art. 2.   
83 The activities in question took place on tribal land.  In addition, Plaintiff entered into a 
consensual relationship with the Tribe by choosing to live and run his business on a tribal 
allotment and by regularly engaging and doing business with tribal members.  Finally, 
Plaintiff’s conduct posed an existential threat to health and welfare of the Tribe and its 
members by importing alcohol into a community that has banned the sale, importation, and 
possession of alcohol, pursuant to Alaska Statute 04.11.491, for the specific purpose of 
protecting the Tribe and tribal members’ health, culture, customs, and lifeways.  See State 
of Alaska, Dep’t of Commerce, Cmty. & Econ. Dev. Alcohol & Marijuana Control Office, 
Schedule of Local Option Communities, available at https://www.commerce.alaska.gov 
/web/Portals/9/pub/ABC/DryDampCommunities/ScheduleLocalOption-Rev11-2016.pdf 
(Nov. 2016). 
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jurisdiction.’”84  To the extent that any of the facts establishing tribal jurisdiction are 

disputed, these are precisely the facts that must be determined by the tribal court in the first 

instance.  This principle “appl[ies] whether or not the dispute is already pending in tribal 

court.”85  Here, Plaintiff has not initiated an action in tribal court, much less exhausted his 

tribal court remedies.  Plaintiff’s claims are therefore barred on this independent basis 

because he has not exhausted his tribal court remedies before attempting to bring this action 

in federal court.86   

iii. Federal Tort Claims Act 

Plaintiff’s tort claims are also barred by the Federal Tort Claims Act (“FTCA”), 28 

U.S.C. §§ 2671-2680, which is Plaintiff’s exclusive remedy and which similarly requires 

exhaustion of the applicable administrative remedies before a claim may be pursued in 

federal court.  The Tribe’s self-governance activities, including the actions challenged in 

the complaint, are carried out in part through a self-governance compact authorized by the 

Indian Self-Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. §§ 5301-

                                              
84 Iowa Mut. Ins. Co., 480 U.S. at 16 (quoting Nat’l Farmers Union Ins. Cos. v. Crow Tribe 
of Indians, 471 U.S. 845, 857 (1985)); cf. Stanko v. Oglala Sioux Tribe, 916 F.3d 694, 699-
700 (8th Cir. 2019) (applying this rule to dismiss claims against tribal police officers for 
failure to exhaust tribal court remedies). 
85 Stanko, 916 F.3d at 700 (quoting Duncan Energy Co. v. Three Affiliated Tribes, 27 F.3d 
1294, 1303 (8th Cir. 1994) (Loken, J., concurring)). 
86 Although the lack of tribal court exhaustion is most relevant to the Court’s analysis of 
any claims to which sovereign immunity does not attach, tribal court exhaustion is equally 
required for all of the claims asserted by Plaintiff.  All claims are therefore barred for this 
additional reason, even if they are also barred by sovereign immunity or the other relevant 
defenses noted here.  
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5423.  Tort claims arising from carrying out such compacts are expressly covered by the 

FTCA: for purposes of any “claims resulting from the performance of functions” under 

ISDEAA compacts, the Tribe carrying out the functions “is deemed . . . to be part of the 

Bureau of Indian Affairs . . . and its employees are deemed employees of the Bureau while 

acting within the scope of their employment in carrying out the contract or agreement.”87  

This means that any tort claim arising from conduct covered by an ISDEAA compact is 

“deemed to be an action against the United States”88 for which the exclusive remedy is as 

provided under the FTCA, and which may only be brought following exhaustion of the 

precise administrative remedies set forth in the FTCA.89  “The requirement of an 

administrative claim is jurisdictional [and] must be strictly adhered to.”90  

Here, the Tribe, by Tribal Council Resolution, authorizes the Bristol Bay Native 

Association (“BBNA”) to enter into an ISDEAA compact with the Bureau of Indian Affairs 

                                              
87 Dep’t of the Interior and Related Agencies Appropriations Act, Pub. L. No. 101–512, 
title III, §314, 104 Stat. 1959 (Nov. 5, 1990), as amended by Pub. L. No. 103–138, title III, 
§308, 107 Stat. 1416 (Nov. 11, 1993), codified at 25 U.S.C. § 5321 note (Claims Resulting 
From Performance of Contract, Grant Agreement, or Cooperative Agreement). 
88 Id. 
89 28 U.S.C. § 2675(a); 28 U.S.C. § 2679; see also Shirk v. United States, 773 F.3d 999, 
1003 (9th Cir. 2014) (Congress extended the FTCA to claims “resulting from the 
performance of functions . . . under a contract, grant agreement, or cooperative agreement 
authorized by the [ISDEAA] of 1975, as amended.”). 
90 Valadez-Lopez v. Chertoff, 656 F.3d 851, 855 (9th Cir. 2011) (“The FTCA . . . provides 
that before an individual can file an action against the United States in district court, [he] 
must seek an administrative resolution of [his] claim.” (internal quotation marks, citations, 
and emphasis omitted) (alterations in original)). 
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on the Tribe’s behalf.91  The Compact authorizes BBNA to administer a broad range of 

programs and functions, including an array of tribal government services, economic 

development programs, social services, and workforce development.92  In turn, BBNA’s 

compact with the BIA authorizes the Tribe “to receive pass-through money [from BBNA] 

to directly operate Compact programs or portions of programs.”93  The written policy 

governing this arrangement expressly provides that the functions carried out by the Tribe 

are “controlled by the Compact of Self-Governance between BBNA and the United 

States,”94 meaning that the Compact’s FTCA coverage similarly flows to the Tribe for all 

activities related to those functions.  In recent years, the Tribe has received funds through 

the Consolidated Tribal Services budget item of the BBNA Compact.95  These funds 

finance the Tribe’s governance functions, including support for the tribal court and law 

enforcement activities at issue here.96  These activities therefore fall within the Compact’s 

express FTCA coverage. 

In Plaintiff’s complaint, Counts IV, V, and VI are all pure tort claims that are 

directly governed by the FTCA.  Plaintiff does not allege that he has submitted any of these 

                                              
91 Eningowuk Aff., Ex. 3 at 1. 
92 See id., Ex. 5 (BBNA Compact with BIA). 
93 Id., Ex. 5 at 4 § 4(c); see also id., Ex. 6 at 1 § 1.2(a) (BBNA Pass-Through Policy). 
94 Id., Ex. 6 at 9 § 9.1; see also id., Ex. 6 at 2 § II.b (providing that all distribution of funds 
under the Compact is governed by the ISDEAA). 
95 This budget item is specified in the Multi-Year Funding Agreement incorporated into 
the Compact.  Eningowuk Aff. at 3 ⁋ 6; see also id., Ex. 6 at 1 § 1.2(a). 
96 Id. at 2-3 ⁋⁋ 6-7.  
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claims through the proper FTCA process.  Even if he had, these claims are “deemed to be 

. . . action[s] against the United States”97 and Plaintiff therefore has no claim against any 

other party.  Plaintiff’s tort claims are therefore barred by his failure to exhaust his 

administrative remedies under the FTCA and his failure to name the proper party (the 

United States).98  These claims must accordingly be dismissed as to all individual tribal 

defendants.99 

iv. Lack of Federal Constitutional or Statutory Remedies 

Finally, Plaintiff’s federal statutory and constitutional claims must all be dismissed 

because they fail to state viable claims for relief.  A claim under 42 U.S.C. § 1983 requires 

an allegation that the defendants were acting under color of state law, meaning that the 

defendants “have exercised power possessed by virtue of state law and made possible only 

because the wrongdoer is clothed with the authority of state law.”100  Plaintiff has made no 

such allegations here, and it is clear from the complaint that Plaintiff is challenging actions 

taken under color of tribal law.  Because Plaintiff “did not allege that the individual 

                                              
97 25 U.S.C. § 5321 note. 
98 28 U.S.C. § 2675(a). 
99 The FTCA exhaustion requirement also bars any tort claims against the Tribe itself, if 
the court were to conclude that claims against the Tribe are not barred by sovereign 
immunity.  See 25 U.S.C. § 5321 note (deeming the Tribe to be part of the BIA while 
carrying out activities under an ISDEAA compact).  
100 West v. Atkins, 487 U.S. 42, 49 (1988) (internal quotation marks and citations omitted); 
see also Stanko, 916 F.3d at 698 (same). 
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defendants were acting under color of state law, as § 1983 requires,”101 his § 1983 claim 

(Count III) must be dismissed. 

Plaintiff has similarly failed to state a claim under the Indian Civil Rights Act 

(“ICRA”), 25 U.S.C. § 1302.   ICRA creates no express federal cause of action (other than 

a habeas corpus right not applicable here102), and in Santa Clara Pueblo v. Martinez, the 

Supreme Court directly held that ICRA does not create an implied cause of action either.103  

The Court held that “Congress’ failure to provide remedies other than habeas corpus [25 

U.S.C. § 1303] was a deliberate one”104 stemming from the fact that one of the twin 

purposes of ICRA was “to promote the well-established federal ‘policy of furthering Indian 

self-government.’”105  This holding applies to the Tribe as well as its officers and 

employees.106  And while Santa Clara Pueblo addressed claims for injunctive relief, it 

                                              
101 Stanko, 916 F.3d at 698. 
102 Plaintiff is no longer in custody and has not raised a habeas corpus claim.  See Compl.; 
cf. 25 U.S.C. § 1303. 
103 436 U.S. 49, 72 (1978). 
104 Id. at 61. 
105 Id. at 62 (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974)). 
106 Id.  ICRA is not a waiver of sovereign immunity and thus is not an exception to the 
tribal sovereign immunity analysis outlined in Section I.  In Santa Clara Pueblo the 
Supreme Court has expressly held ‘that suits against [a] tribe under the ICRA are barred 
by its sovereign immunity from suit.”  Id. at 59.  The Togiak Tribal Constitution waives 
the Tribe’s sovereign immunity for ICRA claims brought in tribal court only.  Eningowuk 
Aff., Ex. 4 at 13, Art. 13 § 1. 
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applies with even greater force to potentially crippling claims for money damages.107  

Plaintiff therefore has no federal right of action under ICRA, and his ICRA-based claim 

(Count II) must be dismissed on this basis.  If Plaintiff wishes to challenge the Tribe’s 

actions pursuant to ICRA, that claim may only be brought in Tribal Court.108 

For all these reasons, any claims not dismissed for lack of jurisdiction under Civil 

Rule 12(b)(1) must be dismissed for failure to state a claim pursuant to Rule 12(b)(6). 

CONCLUSION 

The Tribe has not waived its tribal sovereign immunity, nor has Congress abrogated 

it.  Plaintiff cannot circumvent this sovereign immunity by naming individual tribal 

defendants, as all individual tribal defendants’ actions were taken in their official capacities 

and were within the scope of their authorities.  Properly construed, Plaintiff’s claims are 

challenges to the Tribe’s authority, and thus the Tribe’s sovereign immunity encompasses 

Plaintiff’s claims against the individual tribal defendants as well as his claims against the 

Tribe itself.  This action must therefore be dismissed for lack of subject matter jurisdiction 

pursuant to Fed. R. Civ. P. 12(b)(1).   

Plaintiffs’ claims against the individual tribal defendants are also barred by their 

official immunity, and by Plaintiff’s failure to exhaust tribal court remedies.   

                                              
107 Stanko, 916 F.3d at 697, 700 (applying Santa Clara Pueblo to dismiss claims for 
damages against tribal police officers). 
108 Santa Clara Pueblo, 436 U.S. at 65; see also Eningowuk Aff., Ex. 4 at 13, Art. 13 § 1 
(waiver of tribal sovereign immunity for ICWA claims against the Tribe in tribal court). 
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Finally, Plaintiff’s remaining tort claims are additionally barred by his failure to 

exhaust his exclusive remedies under the FTCA, and his statutory and constitutional claims 

fail to state a viable claim for relief.  Thus, to the extent any claims are not dismissed for 

lack of jurisdiction under Rule 12(b)(1), they must be dismissed for failure to state a claim 

pursuant to Rule 12(b)(6).  

Respectfully submitted this 28th day of May 2019 at Anchorage, Alaska. 

SONOSKY, CHAMBERS, SACHSE 
   MILLER & MONKMAN, LLP 
Attorney for Traditional Village of Togiak and 

Jimmy Coopchiak, Teodoro Pauk, Leroy 
Nanalook, Anecia Kritz, Esther Thompson, 
John Nick, Willie Wassillie, Herbert Lockuk 
Jr., William Echuck, Craig Logusak, Paul 
Markoff, Peter Lockuk Sr., and Bobby 
Coopchiakx 

  
By: s/ Rebecca A. Patterson    
 Rebecca A. Patterson 
 Alaska Bar No. 1305028 
 Whitney A. Leonard 
 Alaska Bar No. 1711064 
 

 
  

Case 3:19-cv-00082-JWS   Document 22   Filed 05/28/19   Page 26 of 27



MOTION TO DISMISS AND MEMORANDUM IN SUPPORT Page 27 of 27 
Oertwich v. Traditional Village of Togiak, Case No. 3:19-cv-00082-JWS 
 

Certificate of Service 
 
I certify that on May 28, 2019, a copy of the 
foregoing document was served via ECF on: 
 
Andy L. Pevehouse 
alpevehouse@gilmanlawak.com  
 
Susan M. West 
Susan.west@alaska.gov 
 
Matthew Singer 
Matt.singer@hklaw.com 
 
Christopher J. Slottee 
Christopher.slottee@hklaw.com  
 
Tyler J. Roth 
troth@scheerlaw.com 
 
Mark P. Scheer 
mscheer@scheerlaw.com  
 
 s/Rebecca A. Patterson   
 
 

 

Case 3:19-cv-00082-JWS   Document 22   Filed 05/28/19   Page 27 of 27


