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SUMMARY OF ARGUMENT 

The United States (US) perpetuates the lower court’s primary errors of 

ignoring or rendering meaningless the express mandates of the Arizona Florida 

Land Exchange Act with respect to unique but unambiguous Indian education 

Trust Funds established by the Act. The US exacerbates these errors by boldly 

suggesting that the Act’s purpose was merely to “authorize [] a loan Agreement 

with Collier,” and repeatedly employing ordinary financing terms such as “loan 

agreement,” “interest payments,” and “balloon payment” that are not even in the 

Act. The US uses this revisionist approach to recast its decisions and actions as 

being “compliant with” or “successful under” the Act with the hope of erasing its 

obligations as a trustee under the Act. The US’ efforts to rewrite the Act and thwart 

Congress’ intent should be rejected. 

The Act expressly required the US to secure in trust all Indian education 

Trust Fund Payments required by the Act. Appx115, §405(c)(2). The security was 

required to ensure that the Trust Funds for Indian education would receive the 

entire amount of the Act’s required and expressly stated Payments in the event of 

default by a third party (Collier) on the Payments. The required Payments 

consisted of both thirty annual payments of $2.9 million, calculated based upon the 

Act’s expressly stated minimum annual rate of return of 8.5%, and a final payment 

of $34.9 million at the end of thirty years. Appx111, § 403(c)(2) &(5). 
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Collier did default; the US did not collect and has not made the remaining 

Payments; and, by its own admission and volition, the US did not hold sufficient 

security for the full amount of all of the Payments. The Trust Funds are short of the 

statutorily-required amounts. ITCA’s claims against the US for the shortfall are 

based on money-mandating fiduciary duties and are plausibly stated. The claims 

are timely because they are continuing, or alternatively, they were filed within six 

years of when the US disclosed the default and deficiency to ITCA, thereby 

affixing the US’ liability. The claims, which are for money damages, are not 

precluded, because they have never been and could not have been actually litigated 

in a federal district court, or in the court below until the Payments’ default and 

security deficiency ripened them.  

ARGUMENT 

I. The Language, Intent, And Legislative History Of The Arizona-Florida 

Land Exchange Act Foreclose The US’ Substantive Arguments Related 

To Lack-Of-Subject-Matter Jurisdiction And Failure-To-State-A-Claim  

 

This part of this Brief replies to the US’ Argument sections 1(A); 1(C)(2) & 

(3); 1(D); 2(A) and 2(B). US Brief, at 19-27; 30-31; and, 35-47. 

The US argues vehemently that the Act does not impose specific duties on it 

to secure the Trust Fund Payments required by the Act. But the Act expressly 

provides that if the 30 year payment option is chosen, the “Secretary of the 

Treasury shall hold in trust the security” for the 30 year payment period. Appx115, 
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§ 405(c)(2). The Act further expressly provides that this option shall consist of 

both 30 annual payments calculated at a rate “that in no event shall … be lower 

than 8.5 percent,” and a final payment of $34.9 million at the end of 30 years. 

Appx111, § 403(c)(2) & (5); see also the “Trust Funds established” by this Act 

“shall consist of  . . . the Monetary Proceeds” as defined by the Act. Appx115, § 

405(b). As in White Mountain Apache Tribe v. United States, 537 U.S. 465, 471 

(2003), where a comparable statute provided that US shall hold in trust real 

property for a tribe, the Act here’s specific and mandatory terms impose the 

requisite duties to establish money-mandatingness for subject matter jurisdiction 

over ITCA’s claims.   

The duties imposed on the US by and throughout the Act are fiduciary. The 

US’ argument that it was not acting as a trustee when it obtained security for the 

Payments under the Act is belied by:  1) the Act’s express terms that the US shall 

hold the security “in trust” [Appx115, § 405(c)(2)]; 2) the Act’s overall structure 

and purpose, which was to close a federal Indian boarding school so that the land 

on which the school was located could be exchanged, and compensate Arizona 

Indian tribes for the school’s closure by establishing and funding Indian education 

Trust Funds, without which, Congress would not have approved the Land 

Exchange [Appx049, ¶ 59]; 3) the Act’s legislative history, which confirms that the 

US was acting as a trustee when it chose the payment method for the amount due 
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the Trust Funds, a directive of the Act that preceded and precipitated obtaining the 

security for the Trust Funds; [Appx049, ¶ 63] and, 4) the contemporaneous 

understanding of high-level officials regarding the US’ trust responsibilities under 

the Act as conveyed to Congress, Collier, and ITCA.
1
 Appx052-62, ¶¶ 77-118. 

The specific fiduciary duty imposed on the US by the Act with respect to 

security for the Trust Fund Payments was to secure all unpaid Payments required 

by the Act; not just some of them. Appx111, § 403(c)(2), Appx115 § 405(c)(2). 

Astoundingly, the US tells this Court that the Act’s requirement to secure all 30 

years of annual payments and the final payment is a “novel conception” of ITCA, 

and further proclaims that the Act allowed the US to not hold any security for the 

Trust Fund Payments. US Brief at 17, 21, 35-36. This boundless view of whatever 

discretion the Act did give the US is indefensible under the terms of the Act itself, 

                                                 
1
 Further to this point, in the context of the terms, intent, and history of this Act, the 

US overstates the point that the Arizona land it exchanged with Collier was not 

“Indian trust land,” and insinuates that its trusteeship with respect to Arizona 

Indian tribes’ Indian education was non-existent until the Trust Fund Payments 

were made. US Brief at 45. This conveniently ignores that, as the trustee for 

Arizona Indian tribes:  1) the US purchased the Arizona land for the sole purpose 

of establishing an off-reservation federal Indian boarding school to be operated by 

the US as the trustee for the tribes [Appx037 ¶ 15]; 2) the US constructed and 

operated the school for a century [Appx037 ¶ 16]; and, 3) with Congress’ approval, 

the US closed the school. Appx050 ¶ 70. In an unparalleled step in response to the 

closing of a federal Indian boarding school, Congress required Indian education 

Trust Funds to compensate the tribes served by the school for the trustee’s closure 

of the school. In essence, the Act confirmed and continued the US’ long-standing 

trusteeship for Arizona tribes’ Indian education.  
 

Case: 19-1758      Document: 14     Page: 10     Filed: 08/12/2019



 

5 
 

which required security for all the unpaid Payments due under the Act,
2
 and the 

basic legal principle that agency discretion is not unlimited; the general rule is that 

it cannot be exercised in a manner that is unauthorized or inconsistent with its 

congressional source. See Farmworker Justice Fund, Inc. v. Brock, 811 F.2d 613, 

619-620 (D.C. Cir. 1987), vacated on other grounds, 817 F.2d 890 (D.C. Cir. 

1987). Additionally, where, as here, the US was acting in a fiduciary capacity for 

Indian tribes, any discretion “must still be exercised in accordance ‘with the 

trustee’s fiduciary duties.’” W. Shoshone Indentifiable Grp. v. United States, No. 

06-8961L, 2019 WL 2480154, at *54 (Fed. Cl. June 13, 2019) (citation omitted). 

The fiduciary duty under the Act was to secure all unpaid Payments, both annual 

and final.   

Elsewhere, the US proffers (similar to the lower court’s erroneous holding), 

that the US only had to secure the final Trust Fund Payment of $34.9 million. US 

Brief at 36. That is inconsistent with the Act’s terms, intent, and history. After 

                                                 
2
 Under the Act, the contents of an offer to purchase the Arizona land had to 

contain “a detailed description of the collateral to be provided by the offeror to 

secure the payment obligation under the Trust Fund Payment Agreement” as well 

as “evidence of ownership and value of such collateral sufficient to permit the 

Secretary to determine whether such collateral is adequate to secure the payment 

obligations of the Purchaser under the Trust Fund Payment Agreement.” Appx108, 

§ 402(h)(3)(D). When determining whether the contents of an offer are qualifying, 

the Secretary had to exclude any offer that “failed to identify collateral that is 

adequate to secure the obligations under the Trust Fund Payment Agreement.”  

Appx108-09, § 402(h)(5)(B). 
 

Case: 19-1758      Document: 14     Page: 11     Filed: 08/12/2019



 

6 
 

Collier succeeded in getting a 30 year payment option into the proposed 

legislation, Congress determined that, in exchange for deferring the payment of 

$34.9 million for 30 years, it would guarantee the rate of return on the $34.9 

million at a minimum of 8.5% per annum in order to ensure that regardless of 

whether the Trust Funds received the $34.9 million upon closing of the Land 

Exchange (allowing the US to immediately invest the funds for the benefit of 

Indian education), or if they received the $34.9 million at the end of the 30 year 

period, the Trust Funds would receive essentially the same amount of money for 

Indian education at the end of 30 years. Appx045, ¶¶ 44-45. Thus the Act 

unprecedently provides for a minimum annual rate of return of 8.5% on the $34.9 

million, and uses that rate to calculate the 30 annual payments at an approximate 

amount of $2.9 million per year. Appx112, §403(c)(5). The final payment of $34.9 

million at the end of 30 years is not optional and neither are the annual payments. 

Nor, under the Act, are the annual payments ordinary interest payments. They are 

required annual payments for 30 years in an amount “equal to the interest due” on 

$34.9 million at a minimum return rate of 8.5%. Appx112, §403(c)(5). 

The Act’s extraordinarily unique terms on this point also dictate how the 

term “accrued interest” in the Trust Fund Payment Agreement and related 

documents (hereinafter, collectively, the TFPA) that the US negotiated with Collier 

must be construed. To be consistent with the Act, all annual payments had accrued, 
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i.e., were due and owing, from the inception of the TFPA, although each year that 

an annual payment was made the total number of accrued annual payments 

remaining was reduced. Appx441, § 6.2. But the US is wrong to contend that the 

payments accrued only on an annual basis as might be expected in a typical loan 

arrangement. A plain reading of the Act makes clear that this was far from an 

ordinary “loan arrangement” with “interest payments” “accruing annually” as the 

US rationalizes post hoc in this litigation.  

The US’ revisionist view of the Act and its duties under the Act is baseless. 

In particular, the US’ reliance on the Congressional Budget Office (CBO) Report 

for its view that it needed to secure only the $34.9 million is misplaced. US Brief 

at 37. In support of the 30 year payment option that Congress was considering, the 

CBO recognized that the Act’s annual payment requirements, including the 

minimum 8.5 % return rate, would produce a result to the Trust Funds after 30 

years consistent with the payment of the $34.9 million as a lump sum at closing on 

the Land Exchange. Without the statutorily guaranteed rate of return for all 30 

annual payments, the comparative equality of the lump sum and annual payment 

methods fails. The inequality between payment of:  a) only the $34.9 million plus 

its earnings based on the prevailing market rates of return (as opposed to the 

statutorily-guaranteed rated of return), and, b) the annual payments of $2.9 million 

plus the payment of $34.9 million after 30 years, is all the more apparent since the 
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amounts recovered by the US in United States v. Barron Collier Co., No. CV-14-

00161-PHX-PGR, 2016 WL 3537802 (D. Ariz. June 29, 2016), are earning 

nowhere near 8.5% per annum.  Appx081, ¶ 31.  Congress sought to preclude this 

very problem by requiring the US to hold in trust sufficient security throughout the 

30 year payment period so that upon default, the US would have enough security to 

invest so that $2.9 million per year could still be made to the Trust Funds for the 

entire remaining statutory payment period. 

The US repeatedly posits that the TFPA alone, i.e., not the Act, determined 

the amount of security that the US had to hold in trust. See, e.g., US Brief at 38 

(arguing that “Under the Act, if the United States complies with the terms of the 

TFPA, then ITCA cannot prove a breach of trust regarding the security”). In 

essence, the US would have the TFPA supersede the Act. But the TFPA did not 

and could not do that. The US never explains how the one statutory fragment on 

which it relies, “in accordance with the TFPA” overrides multiple other express 

statutory mandates and directives for the Trust Fund Payments and their security. 

Nor does Collier help the US on this point. The US’ claims in Collier were 

based on the TFPA terms that contractually established security obligations on 

Collier and limited the recourse options of the US to enforce those obligations. The 

district court in Collier properly confined its analysis to these contractual terms; it 

did not and had no occasion or reason to interpret the statutory duties of the US 
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that are at issue here. Collier, 2016 WL 3537802, at *1.
3
 Nothing in Collier limits 

or otherwise alters the Act’s security requirements imposed on the US. 

With respect to ITCA’s collection claim (Claim II of the Second Amended 

Complaint), the US argues that the Act did not expressly make the US a 

“guarantor” of Collier’s payments should Collier default. US Brief at 42-43. But, 

as ITCA has argued, that is precisely what Congress did with the Act’s security 

provisions. There is no other purpose for those provisions than to ensure that if 

Collier defaulted at any time during the 30 year payment period, the Trust Funds 

would be made whole in terms of all required payments, 30 annual and one final. 

To the extent the Act is ambiguous on this point, the substantive Indian law canon 

of construction, which is “rooted in the unique trust relationship between the 

United States and the Indians,” instructs that “statutes are to be construed liberally 

in favor of Indians, with ambiguous provisions interpreted to their benefit.”  

Procopio v. Wilkie, 913 F.3d 1371, 1386 (Fed. Cir. 2019). Finally, contrary to the 

US’ assertion, US Brief at 44 & fn.13, ITCA has maintained consistently that 

under applicable Indian trust law cases, a trustee’s collection duties can be implied 

                                                 
3
 That the judgment entered in Collier has no relevance to the issue at hand 

explains ITCA’s “silence” on the issue alluded to by the US. US’ Brief at 19.  

Additionally and alternatively, ITCA has addressed the issue directly by 

establishing that the Act did not authorize the US to transfer its statutory fiduciary 

duties to Collier. See Truckers United for Safety v. Mead, 251 F.3d 183, 186 (D.C. 

Cir. 2001) (absent express authorization by Congress, an agency cannot transfer a 

duty imposed by Congress on the agency to a third party). 
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from other specific fiduciary duties.  E.g., Shoshone Indian Tribe v. United States, 

364 F.3d 1339, 1350 (Fed. Cir. 2004), cert. denied, 544 U.S. 973 (2005).   

II. ITCA’s Claims Are Timely And Not Precluded by ITCA v. Lujan 

 

A.  Timeliness 

The US’ response to ITCA’s argument that its security sufficiency claim is a 

non-time-barred continuing claim is that “it cannot be continuing” because the 

“amount” and “date” of the security that the US “would obtain” was fixed by the 

TFPA in 1996, such that “the US either did, or did not, obtain sufficient security 

when the TFPA took effect.” US Brief at 28-29. That response is exemplary of the 

US ignoring the Act’s terms and ITCA’s argument based on those terms. The Act 

imposes on the US the duty to hold in trust the security for the Trust Fund 

Payments. Appx115, § 405(c)(2). The Act, not the TFPA, fixes the amount of 

security required, which is the amount needed at any time during the 30 year 

payment period to secure all (annual and final) required and unpaid Trust Fund 

Payments.
4
 The Act intends that the security duty will start when the Payments 

begin, and will end after all Payments have been made, but otherwise nothing in 

                                                 
4
 The US’ characterization of the obtaining of the amount of security for the Trust 

Fund Payments as a “one-time” fixed event is contradicted by its agreed-upon 

contractual terms with Collier that: 1) allowed Collier to make annual payments 

into an annuity to secure the final payment; 2) allowed real property whose values 

fluctuate to serve as security for the annual payments; and, 3) allowed releases of 

the real property interests throughout the annual payment period.   
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the Act “fixes” the security duty to any particular date; rather, the Act establishes 

the security duty as continuing for the 30 year annual payment time period.   

Assuming arguendo that the duty is not continuing, the US fails to respond 

directly to ITCA’s argument that its Tucker Act claims only accrued when “all 

events ha[d] occurred that [we]re necessary to enable the plaintiff to bring suit,”  

Arlotta v. United States, 2019-1618, 2019 WL 3027101, at *2 (Fed. Cir. July 11, 

2019), citing Martinez v. United States, 333 F.3d 1295, 1302 (Fed. Cir. 2003) (en 

banc), and that those events were Collier’s default and the US’ disclosures that the 

security was deficient and that the US would not make the remaining payments. 

Instead, the US, like the court below, imputes to ITCA the knowledge that the 

security was deficient in fact before these events occurred. US Brief at 29-30. That 

attribution is not consistent with fact or law. Without disclosure by the US, ITCA 

had no reasonable means of knowing the dollar value of the security held by the 

US or whether the US would make remaining payments if Collier defaulted, and 

the proper legal inquiry is whether ITCA was aware of these material facts. 

Shoshone Indian Tribe v. United States, 672 F.3d 1021, 1031 (Fed. Cir. 2012).
5
   

A claim “does not accrue until all events needed to affix the liability have 

occurred and the claimant is legally entitled to assert its claims.” Rio Linda Elverta 

                                                 
5
 Nor does the US respond at all to ITCA’s arguments that the court below erred in 

not construing the facts related to what ITCA knew about the security in ITCA’s 

favor on a motion to dismiss, or, to the extent there are material facts in dispute, 

not resolving the dispute at the motion to dismiss stage. 
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Cmty. Water Dist. v. United States, 2018-1761, 2019 WL 3244985, at *3 (Fed. Cir. 

July 19, 2019) (citation omitted). “For a claim to accrue, a claimant must generally 

know or have reason to know that the claim exists.” Id. (citation omitted). 

Particularly with Collier making payments for fifteen years, ITCA did not know, 

and had no reason to know, of its claims against the US. The undisputed facts of 

default, deficient security, and the US not making the remaining payments owed 

under the Act are what ripened ITCA’s claims against the US for money damages, 

and ITCA has brought those claims timely.  

B. Non-Preclusion  

 

Although the court below did not rule on it expressly, the US argues on 

appeal that ITCA’s security sufficiency claim is precluded by ITCA v. Lujan. No. 

2:92-CV-01890-SMM (D. Ariz. filed Oct. 8, 1992), aff’d 51 F.3d 199 (9th Cir. 

1995). The lower court’s implicit rejection of that argument should be affirmed 

either on grounds of inapplicability or insufficiency as set forth next. 

Lujan held that the Act prohibited ITCA from seeking declaratory or 

injunctive relief regarding the US’ agreed-upon security terms in the TFPA, since 

the Act incorporates an express prohibition on judicial review under the 

Administrative Procedures Act, 5 U.S.C. §§ 553-558 and §§ 701-706, for certain 

actions by the US connected with the Land Exchange. Appx068-69, ¶¶ 157-60. In 

Lujan, the US twice stated that, notwithstanding Lujan, ITCA is “free to pursue 
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any further monetary remedy they believe they are entitled to in the United States 

Claims Court,” and that ‘[u]nder contract and trust theories, [ITCA] could seek 

relief under the Tucker Act for money damages.” Appx069, ¶ 162. 

The US’ Lujan litigation position is correct under the law, and its present 

preclusion argument is untenable. “[W]hen there are statutory restrictions on the 

type of claim a person may bring in the first action, later litigation of the restricted 

claims in a different forum is not precluded; the cause of action in the second law 

suit [is] necessarily … different than the original cause of action.”  Mosely v. 

United States, 15 Cl. Ct. 193, 195 (Cl. Ct. 1988). Here, as in Mosely, “statutory 

limitations on the subject matter jurisdiction of the district court prevented [ITCA] 

from bringing [its] present claim in that forum.” Id. ITCA’s claims here fall within 

the scope of this well-recognized exception to the general rule of preclusion. 

Where a “plaintiff was unable to rely on a certain theory or seek a certain form of 

relief in the earlier case because of the limitations on the subject matter jurisdiction 

of the courts, the later case [is] necessarily. .. different than the earlier cause of 

action.  Kroll v. United States, 107 Fed. Cl. 605, 609 (Fed. Cl. 2012), citing Bailey 

v. United States, 46 Fed. Cl. 187, 204 (Fed. Cl. 2000) (holding that “neither res 

judicata nor collateral estoppel bars jurisdiction in a case if the claim brought in the 

second suit could not jurisdictionally have been brought in the first case”). That is 

precisely the situation here. ITCA’s challenges in Lujan were dismissed for lack of 
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jurisdiction under the Act. Appx068-69, ¶ 157-60. ITCA could not have brought 

claims for money damages in the district court, but, as the US has admitted, it can 

bring them here.
6
  

Assuming arguendo that collateral estoppel applies, its requisite all four 

factors (identity; actually litigated; necessary; and, full and fair opportunity) are 

not met. The US’ failure to even address the “necessary” factor in and of itself is 

fatal to its argument. Tecsec, Inc. v. IBM Corp., 731 F.3d 1336, 1343-1344 (Fed. 

Cir. 2013) (failure to show necessary factor defeats application of collateral 

estoppel).  

None of the remaining factors are met. The issue in Lujan was whether the 

district court had subject matter jurisdiction over the claims before it, or whether 

the claims were foreclosed from judicial review under the Act. The court found 

that review was foreclosed. Appx068-69, ¶ 157-60. In contrast, the issue here is 

whether the US is liable under the Act for damages resulting from its breaches of 

fiduciary duties, a limited issue left open by the Lujan Court of Appeals. 51 F.3d at 

203. There is thus no identity. See Mosely, 13 Cl Ct. at 195 (citations omitted; 

                                                 
6
 This Court’s recognized “lack-of-incentive-to litigate exception may also justify 

not applying issue preclusion.” Power Integrations, Inc. v. Semiconductor 

Components Indus., 926 F.3d 1306, 1312 (Fed. Cir. 2019) (citation omitted).  This 

exception arises where the stakes in the first action may be minimal compared to 

the stake in the second action. Lujan preceded the start of Collier’s payments, 

which began in 1997. After that time, the stakes for ITCA proceeded to grow.   
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emphasis added) (“collateral estoppel only applies when the precise issue involved 

in the present action was ‘actually litigated’ in the previous action”).   

The actually litigated factor is not met either. The security claim was not and 

could not have been litigated on the merits in Lujan since the district court lacked 

jurisdiction over it. The general rule is that dismissals for lack of jurisdiction are 

not judgments on the merits to which collateral estoppel applies.  Killeen v. OPM, 

558 F.3d 1318, 1323 (Fed. Cir. 2009) (citations omitted); see also Williams v. 

United States, 86 Fed. Cl. 594, 601 n.6 (Fed. Cl. 2009) (claims brought in district 

court cannot have preclusive effect in this Court where district court case was 

dismissed for lack of subject matter jurisdiction). The full and fair opportunity 

factor is unmet for the same reason – where jurisdiction over the claim was 

lacking, a fortiori there was no opportunity to litigate the claim, let alone a full and 

fair opportunity. 

CONCLUSION 

For the reasons stated above and in ITCA’s Opening Brief, the dismissal of 

Claims I and II of the Second Amended Complaint should be reversed. 

 

Respectfully submitted this 12th day of August, 2019, 

/s/ Melody L. McCoy    

       Melody L. McCoy 

Attorney of Record for the Inter-

Tribal Council of Arizona 
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