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INTRODUCTION 

The District Court order under attack is sound and unremarkable.1  It simply, 

and correctly, held that JW is entitled to discovery on alleged misrepresentations 

that were made during the formation of the subject contract (a promissory note 

between JW and the Tribe et al.) because those matters are relevant to the contract 

claim pending in the District Court.  In doing so, it relied on established law of the 

Ninth Circuit and a recent opinion from its District: 

Reformation is “a remedy for a contract obtained through fraud or 

mistake at the time of contracting.”  Ritter v. JPMorgan Chase Bank, 

N.A., No. C 17-02919 JSW, 2017 WL 7243542, at *3 (N.D. Cal. Nov. 

21, 2017).  “[A] court may reform a contract when (1) one party seeks 

reformation, (2) that party’s assent was induced by the other party’s 

misrepresentations as to the terms or effect of the contract, and (3) the 

party seeking reformation was justified in relying on the other party’s 

representations.”  Skinner v. Northrop Grumman Ret. Plan B, 673 F.3d 

1162, 1166 (9th Cir. 2012). 

2 App. 337 (Order [Dkt. 90] at 1).2 

                                                 
1 The referenced order [dist. dkt. 90] was issued by the District Judge on April 12, 

2019.  It is referred to herein as the “Discovery Order,” and in other ways that 

makes the reference clear in context. 

2 Discovery relevant to the remedy of reformation goes to the core dispute under 

the contract claim.  Two provisions of the contract are potentially at odds, and they 

determine against what assets JW may enforce any money judgment it obtains in 

this case.  Under one interpretation, which JW will submit is the correct 

interpretation, a money judgment in favor of JW is collectible against all assets of 

the Tribe.  Under the other interpretation, a money judgment in favor of JW is 

collectible only against revenues of a non-existent casino. 
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In order to obscure this unremarkable and straightforward order and frame it 

as clearly erroneous and warranting an emergency stay, Petitioners engage in 

analytical gymnastics.  One of the main ways Petitioners do so is by setting up a 

straw-man argument that discovery regarding misrepresentations in the formation 

of the contract is actually discovery on a fictional tort claim against the Tribe for 

fraud in the inducement, Pet. Br. [Cir. Dkt. 2] at 20-21, an assertion with no basis 

in law or fact.3  Petitioners then dedicate almost the entirety of their brief to 

knocking down the straw man, arguing that an order allowing discovery on the 

fictional tort claim is improper.  In particular, Petitioners argue that the Tribe did 

not waive its immunity to any such (fictional) tort claim and that the District 

                                                 

In its dispositive motion on the contract, JW will argue that to the extent the parties 

contracted for the latter result (which JW will assert did not occur), the Court 

should reform the contract to make a money judgment collectible against all assets 

of the Tribe.  In order to make this argument for reformation, JW will need to show 

that its assent to the contract (including the provision limiting recourse for 

collection) was induced through fraudulent misrepresentations. 

What is more, at least some of the fraudulent representations on which the District 

Court permitted JW to obtain discovery are contained within the four corners of the 

subject contract.  See e.g., Supp. App. 15 (Promissory Note [Dkt. 1-4] at 13 of 85).  

Under Petitioners’ arguments in its briefing here, a contract claimant would be 

barred from seeking discovery on the veracity of representations and warranties a 

party makes within the very contract on which the dispute centers—an untenable 

situation with patently unreasonable results. 

3 To be clear, the instant litigation contains no tort claim against the Tribe. 
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Court’s order disregards that immunity and tramples on decades of longstanding 

precedent.  Pet. Br. [Cir. Dkt. 2] at 24. 

Relatedly, and in a similarly faulty argument, Petitioners assert that the 

discovery sought is improper because it is relevant to the fraud and RICO claims 

currently on interlocutory appeal (and thereby subject to an automatic stay).  From 

that premise, Petitioners argue that the District Court acted outside of its 

jurisdiction in violation of the automatic stay on the fraud and RICO claims.  

However, in so arguing, Petitioners ignore the situation at bar, where the discovery 

sought is relevant to the active contract claim, even if it may also have overlapping 

relevance to the stayed fraud and RICO claims. 

In short, the circumstances presented here do not give rise to the drastic and 

extraordinary remedy Petitioners seek.  JW respectfully requests that the Court 

deny each of Petitioners’ requests for an emergency stay, writ of mandamus, and a 

Cohen appeal.4 

FACTUAL BACKGROUND 

A. JW Gaming loans the Tribe $5.38 million. 

                                                 
4 Although Petitioners’ brief seemingly exceeds the 30-page size limitation for 

petitions imposed by Ninth Cir. R. 21-2(c), in an attempt to confine this brief to 

applicable size limitations, JW has omitted additional points and authorities it 

would have otherwise included herein. 
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JW Gaming Development LLC (“JW” or “JW Gaming”) made wire 

transfers to the Tribe in the average amount of approximately $190,000 per month 

from 2009 to 2011.  1 App. 26-27 (Compl. ¶¶ 163-64).  Including two checks JW 

wrote to defendants John Tang ($280,000) and Michael Canales ($100,000), JW 

paid the Tribe a total of $5.38 million.  1 App. 20 (Compl. ¶¶ 115-117); 1 App. 27 

(Compl. ¶ 164). 

JW made these payments relying on representations that it was matching 

defendant Canales Group LLC’s earlier investment of $5.352 million with the 

Tribe.  1 App. 18-19 (Compl. ¶¶ 107-108, 110). When JW insisted on proof of the 

Canales investment, Tang emailed JW a $5.352 million promissory note between 

Canales Group and Pinoleville Economic Development LLC (“PED,” a company 

owned by Angela James and Leona Williams).  1 App. 19-20; Supp. App. 1-8 

(Compl. ¶¶ 110, 119; Ex. 5).  Relying on these representations, JW loaned 

matching funds of $5.38 million to the Tribe for its gaming project.  1 App. 21, 48, 

50 (Compl. ¶¶ 124, 317, 327).  After JW had fully funded the $5.38 million loan to 

the Tribe, the Tribe remained without a casino.  1 App. 44 (Compl. ¶ 269). 

At JW’s request, the Tribe provided an accounting of the Tribe’s 

expenditure of the loan proceeds.  1 App. 50 (Compl. ¶ 328).  JW would learn later 

that this accounting was false.  1 App. 51-54 (Compl. ¶¶ 335-354). 
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Shortly after providing the accounting to JW, the Tribe, under signatures of 

Leona Williams and Angela James, sent a notice of default demanding more 

money from JW.  1 App. 33 (Compl. ¶ 210).  In response, JW offered to fund the 

Tribe an additional $850,000 in exchange for more control over the project.  1 

App. 33-34 (Compl. ¶¶ 210-217).  This offer was rejected.  1 App. 34-39 (Compl. 

¶ 218-231). 

The Tribe, Tang, Canales Group, and JW eventually agreed to resolve the 

Tribe’s notice of default by dissolving their prior agreements, with JW and Canales 

Group each obtaining separate promissory notes from the Tribe for the capital each 

had invested with the Tribe.  1 App. 39 (Compl. ¶ 235).  For its investment of 

$5.38 million, JW entered a promissory note with the Tribe and Pinoleville 

Gaming Authority.  1 App. 39-40; Supp. App. 11-22 (Compl. ¶¶ 239-40); 168-179 

(Compl. Ex. 26). 

Months after JW executed its note, it was provided a copy of the note that 

Canales Group had separately negotiated with the Tribe for the $5.352 million it 

had previously invested.  1 App. 55 (Compl. ¶ 370).  The Canales note becomes 

due and payable on July 10, 2019 (four years after JW’s note matured).  1 App. 41 

(Compl. ¶ 252); 1 App. 43 (Compl. ¶ 264); Supp. App. 23-27 (Compl. Ex. 29).   

B. The fraud against JW is exposed in a separate lawsuit against the 

Tribe. 
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In 2016, the Tribe, PED, Canales Group, Michael Canales, Leona Williams, 

and others were sued by Forster-Gill, Inc., in a suit seeking more than $1.5 million 

for fraud and breach of various agreements related to the defendants’ joint 

lease/purchase of an inn, Forster-Gill, Inc. v. Pinoleville Pomo Nation, et al., No. 

SCUK-CVG16-68514 (Cal. Superior Ct., Mendocino County, filed Dec. 16, 2016).  

Supp. App. 34 (Declaration of Tim Gill in Support of Plaintiff’s Opposition to 

Motions to Dismiss (“Gill Decl.”) ¶ 11)). 

In response to the lawsuit, the Tribe asserted it was shielded from suit by 

sovereign immunity, and jurisdictional discovery ensued.  Supp. App. 34 (Gill 

Decl. ¶¶ 11, 13).  In that discovery, the Tribe produced virtually no resolutions, and 

only a handful of inconsequential contracts.  Supp. App. 34 (Gill Decl. ¶ 15). 

Forster-Gill began conducting its own investigation into the defendants.  

Supp. App. 34 (Gill Decl. ¶ 16).  Forster-Gill collected approximately six contracts 

to which the Tribe was party, but which the Tribe had not produced in discovery.  

Supp. App. 35 (Gill Decl. ¶ 17).  Among the contracts that Forster-Gill collected in 

its investigation, but which the Tribe had not produced in discovery, was the JW 

Note.  Supp. App. 35 (Gill Decl. ¶ 19). 

As part of jurisdictional discovery, Forster-Gill took depositions of Leona 

Williams, Angela James, and Michael Canales.  Supp. App. 35 (Gill Decl. ¶ 20).  

For the most part, Leona Williams and Angela James testified to recalling very 
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little about any matters involving the Tribe.  Supp. App. 35 (Gill Decl. ¶ 21).  

When asked whether the Tribe had borrowed money from JW, Leona Williams 

testified: “I don’t remember.”  Supp. App. 53 (Leona Williams Depo. Vol. I, at 

182:12-15).5  Leona Williams also testified that the Tribe did not have any 

contracts with Canales Group.  1 App. 49 (Compl. ¶ 322); Supp. App. 50 (L. 

Williams Dep. 23:14-16).  Michael Canales testified that Canales Group had never 

loaned money to the Tribe.  1 App. 48-49 (Compl. ¶ 320); Supp. App. 65 (Michael 

Canales Depo. 24:3-17). 

In December 2017, the superior court rejected the Tribe’s sovereign 

immunity defense, allowing Forster-Gill’s suit to proceed.  Supp. App. 36 (Gill 

Decl. ¶ 25).  Thereafter, Forster-Gill’s president, Tim Gill, contacted JW informing 

it of Forster-Gill’s ongoing litigation with the Tribe, that Forster-Gill had obtained 

a copy of the JW Note, and of the testimony of Leona Williams, Angela James, 

and Michael Canales with respect to the Tribe’s dealings with JW.  Supp. App. 36 

(Gill Decl. ¶¶ 25-27).  JW later provided Forster-Gill with the accounting the Tribe 

had provided JW in 2011, which reflected hundreds of thousands of dollars of 

                                                 
5 When presented with a copy of the JW Note, Leona Williams did not remember 

the note itself (Supp. App. 54-55 (L. Williams Depo. 184:21-185:3)), or why the 

Tribe failed to produce information referencing or relating to the note (Supp. App. 

55 (L. Williams Depo. 185:4-13, 186:1-5)).  The sworn testimony of Angela James 

was very similar.  (Supp. App. 61 (A. James Depo. 62:6-11); Supp. App. 136 (A. 

James Depo. 38:13-16)). 
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JW’s money having been paid to Forster-Gill.  Supp. App. 36 (Gill Decl. ¶ 25).  

With the 2011 accounting in hand, Forster-Gill reviewed its records for 2009 and 

determined that the 2011 accounting concealed $324,900 in expenditures for the 

period from December 18, 2008 through December 5, 2009, by fabricating, 

overstating, and double-counting payments to Forster-Gill.  1 App. 53-54 (Compl. 

¶ 346-354); and Supp. App. 28-31 (Compl. Ex. 32 (earlier declaration of T. Gill 

dated February 13, 2018)).  Gill informed JW of Forster-Gill’s findings.  Supp. 

App. 37 (Gill Decl. ¶ 32).6 

C. The facts giving rise to the fraud and RICO claims. 

As a result of the information uncovered by Forster-Gill, JW began to 

understand how it had been defrauded.   

As alleged in its lawsuit against the Tribe, JW was fraudulently induced into 

loaning the Tribe $5.38 million.  1 App. 50 (Compl. ¶ 326).  Michael Canales and 

Leona Williams manufactured the Sham 2008 Canales Note obligating PED to pay 

Canales Group $5.352 million.  1 App. 49-50 (Compl. ¶ 325).  They knew that 

Canales Group had never loaned $5.352 million or an amount close to it.  1 App. 

                                                 
6 The Mendocino County Superior Court entered a Stipulated Judgment and Order 

on May 17, 2018, in favor of Forster-Gill, and against the Tribe and PED, in the 

amount of $1.4 million.  Supp. App. 67-74 (Dkt. No. 18-1, Stipulated Judgment 

and Order, Forster-Gill, Inc. v. Pinoleville Pomo Nation, No. SCUK-CVG-16-

68514-1 (Cal. Superior Court, Mendocino County, May 17, 2018)).   
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48-49 (Compl. ¶ 320-322).  Nonetheless, they intended for JW to rely on the Sham 

2008 Canales Note as evidence that Canales Group had made such loan.  1 App. 

49-50 (Compl. ¶ 325). 

The defendants diverted a substantial part of JW’s loan to their personal 

uses.  1 App. 11-12, 54, 82-83 (Compl. ¶¶ 3, 356, 555). 

The notice of default sent on behalf of the Tribe by Angela James and Leona 

Williams was in furtherance of their fraud.  1 App. 33-34 (Compl. ¶¶ 210-215); 

Supp. App. 9-10 (Compl. Ex. 19).  It falsely claimed that JW had put the casino 

project in default by not providing adequate funding to the Tribe.  1 App. 33 

(Compl. ¶ 212); Supp. App. 9-10 (Compl. Ex. 19).  It also directed JW to pay 

additional monies to the Tribe to cure the alleged default.  1 App. 33-34 (Compl. ¶ 

213-14); Supp. App. 9-10 (Comp. Ex. 19). 

The Sham 2012 Canales Note was fraudulent as to JW and the Tribe.  1 

App. 44, 55 (Compl. ¶¶ 265, 372).  As to JW, the Sham 2012 Canales Note 

concealed from JW that Michael Canales had not invested $5.352 million with the 

Tribe, as JW had been told.  1 App. 55 (Compl. ¶ 374).  The Sham 2012 Canales 

Note was also presented to prospective casino development partners as debt on the 

casino project, hindering the potential for the Tribe to secure permanent financing 

and develop the casino as a source of repayment to JW.  1 App. 44 (Compl. ¶¶ 

269-270).  As to the Tribe, the Sham 2012 Canales Note obligates the Tribe to pay 
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Canales Group approximately $10 million when it matures on July 10, 2019, all for 

a loan the Tribe never received.  1 App. 43-44 (Compl. ¶¶ 264-265). 

D. The schemes alleged in the complaint. 

JW is the victim of a pervasive and ongoing pattern of conduct consisting of 

at least two schemes in which each of the individual defendants and Canales Group 

participates and benefits.  1 App. 57 (Compl. ¶ 388).  The role of each of the 

individual defendants in these activities, all of which are outlined in the pleadings 

and papers in the record below, is supported by reliable information, most of which 

is sworn testimony from Leona Williams, Angela James, and Michael Canales, and 

documents given under penalty of perjury. 

E. Overview of the claims and the relief sought. 

The complaint asserts six claims.  1 App. 10 (Compl. at 1) (listing six causes 

of action).  The first claim, for breach of contract, is against the “Tribal 

Organizational Defendants”7 for failure to repay JW its $5.38 million plus interest 

on July 10, 2015, as required by the JW Note.  1 App. 45-47 (Compl. ¶¶ 279-303).  

The second claim is for fraud, 1 App. 47-56 (Compl. ¶¶ 304-382), and the third 

through sixth claims are for violations of RICO, 1 App. 56-84 (Compl. ¶¶ 383-

                                                 
7 The “Tribal Organizational Defendants” are the Tribe, the Pinoleville Gaming 

Authority, the Pinoleville Gaming Commission, the Pinoleville Business Board, 

and PED.  The note waives any sovereign immunity each of these entities may 

possess.  1 App. 45 (Compl. ¶ 284).  This set of defendants does not include any 

individuals or Canales Group. 
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563).  The second through sixth causes of action are against only the individual 

defendants and Canales Group, not the Tribe or any of the other Tribal 

Organizational Defendants. 

The complaint sets out the relief requested in this action.  1 App. 84-85.  

Against the Tribal Organizational Defendants – who are party only to the contract 

claim – the complaint seeks damages under the note, the appointment of a receiver, 

and a declaration that the note is a full recourse obligation.  1 App. 84-85 (Compl. 

Prayer for Relief ¶¶ 1, 2, 5).  Against the remaining individual defendants and 

Canales Group, the complaint seeks treble damages and attorney fees under RICO.  

1 App. 85 (Compl. Prayer for Relief ¶¶ 3-4). 

F. Relevant Procedural History 

JW filed suit in Mendocino County Superior Court on March 1, 2018.  1 

App. 10 (Compl. at 1).  Defendants jointly removed the action to the United States 

District Court for the Northern District of California on May 7, 2018.  2 App. 387 

(Dkt. 1, Notice of Removal). 

Following removal, Petitioners moved to dismiss the fraud and RICO claims 

on various grounds.  In connection with the briefing on those motions, JW asked 

the district court to certify the Petitioners’ sovereign immunity defense as frivolous 

such that any interlocutory appeal on the immunity issue would not stay the fraud 

and RICO claims. In connection with that request, JW asserted its request would 
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not be inconsistent with the policy underlying automatic stays resulting from 

interlocutory appeals from denials of sovereign immunity defenses: 

Because much of the fraud and racketeering activity underlying the 

fraud claim and RICO claims is directly relevant to Plaintiff’s claim 

under the note with the Tribe—e.g., the Sham 2008 Canales Note (used 

to induce the Plaintiff to loan $5.38 million); the Falsified 2011 

Accounting (concealing the fact that loan proceeds were not used to 

further the casino project); and the Sham 2012 Canales Note (used to 

conceal the earlier fraud, but also marketed as senior debt on the casino 

project, hindering the project’s advancement)—such activities will be 

a focus of discovery under the Plaintiff’s first cause of action for breach 

of contract, which would proceed independently of any interlocutory 

appeal related to the fraud claim and RICO claims. 

Supp. App. 88 (Pl. Br. [Dist.  Dkt. 53] at 14 of 15.).8  In response, Petitioners did 

not address this argument, but instead responded: “To the extent that Plaintiff’s 

Supplemental Brief, at pp. 9-10, provides argumentation going to the question 

whether this Court would stay discovery pending resolution of the interlocutory 

appeal, Tribal Defendants respectfully request that this issue be briefed in the 

normal procedural course, once the Court has issued its decision on the motions to 

dismiss.”  Supp. App. 97 (Defs. Opp. Br. [Dist. Dkt. 54] at 4, fn. 3).  The District 

                                                 
8 This fact is contrary to Petitioners’ assertion, see Pet. Br. [Cir. Dkt. 2] at 10-11, 

that JW raised the issue of contract reformation, and its concomitant scope of 

discovery, “[f]or the first time” in connection with the discovery dispute 

underlying its petition here. 
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Court declined JW’s request to certify the immunity issue as frivolous.  1 App. 

145-46 (Order [Dist. Dkt. 55] at 11-12). 

Subsequently, Tribal Defendants moved to stay district court proceedings on 

the contract claim.  See 1 App. 148-164 (Motion to Stay [Dist. Dkt. 69]).  In that 

motion, Defendants did not meaningfully address the overlap between the active 

contract claim and the stayed fraud and RICO claims.  Review of that brief shows 

only passing reference to the issue, such as for example Tribal Defendants’ 

assertion: “Discovery is likely to be contentious due to the difficulty of separating 

discovery on the breach of contract claim from discovery on the fraud and RICO 

claims which are on appeal and subject to an automatic stay.”  1 App. 162 (Motion 

to Stay [Dist. Dkt. 69] at 10); see also id. at 11 (“In the interim, however, the Court 

will be required to supervise the discovery process with respect to [the contract] 

claim, including resolving any discovery disputes that may arise.”).  In opposition 

to Defendants’ motion, JW again addressed the overlap of discovery between the 

active contract claim and the fraud and RICO claims on appeal. 1 App. 183 (Pltf. 

Opp. [Dist. Dkt. 75] at 15).  Specifically, in its argument regarding harm to JW 

associated with entry of a stay, JW asserted: 

JW’s contract claim depends on information outside of JW Gaming’s 

control.  Such evidence includes information regarding the Tribe’s 

execution of the note with JW Gaming, the veracity of the Canales note 

on which JW Gaming relied in agreeing to loan $5.38 million and 

subsequently enter into the promissory note with the Tribe, whether and 
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how the Tribe expended the $5.38 million in relation to developing a 

casino, and the ways in which the Tribe and its representative may have 

hindered development of a gaming facility. 

1 App. 183 (Pltf. Opp. [Dist. Dkt. 75] at 15).   On reply, Tribal Defendants’ 

acknowledged JW’s position regarding the overlapping issues and characterized it 

as follows: 

Plaintiff confirms that the allegations supporting its breach of contract 

claim are inextricable from those supporting its fraud and RICO claims 

and, further, that it plans to seek discovery regarding issues pertinent to 

those claims if this action is allowed to proceed.1 

1 App. 191 (Tribal Defs. Reply [Dist. Dkt. 81] at 1).  In footnote 1, Tribal 

Defendants further characterized the subjects of discovery on the contract claim as 

“relate[d] directly to the fraud and racketeering claims.”  Id. at 1, fn. 1.  They cited 

the overlap only as an appeal to the court to exercise its “‘broad discretion’ to stay 

proceedings pending an interlocutory appeal.”  1 App. 191 (Defs. Reply on Mtn. to 

Stay [Dist. Dkt. 81] at 1); see also id. at 13 (“The Court should exercise its 

discretion to issue such a stay.”).  On December 5, 2018, the Court denied the stay 

motion and opened discovery on the contract claim.  See 1 App. 204 (Civil 

Minutes [Dist. Dkt. 85]). 

On April 4, 2019—over four months after Defendants’ filed their reply in 

support of their motion to stay (1 App. 187-203[Dist. Dkt. 81]), where they 

discussed the overlap of information relevant to the active contract claim and 
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stayed tort claims—the parties filed their first joint brief in their dispute about the 

proper scope of discovery in this action (2 App. 205-212 (Joint Stmt. On Disc. 

[Dist. Dkt. 88])), the dispute which gives rise to the District Court’s order 

Petitioners seek to vacate here.  Through that filing, Defendants sought to quash 

Plaintiff’s third set of third-party subpoenas on only two grounds: (1) that the 

subpoenas sought information irrelevant to the contract claim, and (2) that the 

subpoenas imposed an undue burden on the non-party witnesses.  Regarding 

relevance, Defendants argued that the subpoenas sought “information which is 

irrelevant to the one claim currently pending in this Court[,]” [id. at 1], and that JW 

was “using the subpoena power to obtain information which is only relevant to the 

fraud and RICO claims,” [id.] all of which constituted “a clear violation of the 

court’s stay[,]” [id.].  Defendants grounded their relevance argument in their 

proposition that “A contract claim requires proof of the contract’s existence, 

plaintiff’s performance, defendant’s breach, and resulting damages.” 2 App. 208 

(Joint Stmt. On Discovery [Dist. Dkt. 88] at 4, fn. 4 (citing Jasper v. Maxim 

Integrated Prod., Inc., 108 F. Supp. 3d 757, 765 (N.D. Cal. 2015))).  In the filing, 

Defendants did not address any matters regarding tribal sovereign immunity. 

In JW’s portion of the same filing (2 App. 205-212 (Joint Stmt. On Disc. 

[Dist. Dkt. 88])), JW defended the propriety of the subpoenas.  Regarding 

relevance, JW argued that the subpoenas sought information relevant to the JW’s 
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contract claim, an argument JW supported with authority from the Ninth Circuit 

and the Northern District of California: 

1) Relevance.  The subpoenas seek information relevant to the remedy 

of reformation, an equitable contract remedy that JW intends to seek in 

its motion for summary judgment.  ‘[R]eformation of contract is not an 

independent cause of action, but rather a remedy for a contract obtained 

through fraud or mistake at the time of contracting.’  Ritter v. 

JPMorgan Chase Bank, No. C 17-02919-JSW, 2017 WL 7243542, *3 

(N.D. Cal. 2017) (citations omitted).  In cases of fraud, ‘a court may 

reform a contract when (1) one party seek reformation, (2) that party’s 

assent was induced by the other party’s misrepresentations as to the 

terms or effect of the contract, and (3) the party seeking reformation 

was justified in relying on the other party’s misrepresentations.’  

Skinner v. Northrop Grumman Retirement Plan B, 673 F.3d 1162, 1166 

(9th Cir. 2012) (quotations omitted). 

[Dkt. 88] at 6.9  JW also cited authority that the discovery on the contract was not 

impermissible simply because it had revealed, and likely could continue to reveal, 

information that overlapped with the fraud and RICO claims: 

Simply because discovery on the contract claim continues to reveal 

evidence of fraud and racketeering activity, thereby overlapping with 

the fraud and RICO claims, does not mean the subpoenas are outside 

the permissible scope of discovery.  See Planned Parenthood Fed. Of 

America, Inc. v. Center for Medical Progress, No. 16-cv-00236-WHO, 

2016 WL 8607505, *2 (N.D. Cal. Dec. 22, 2016) (ordering that 

discovery overlapping stayed claims and non-stayed claims is 

permissible). 

                                                 
9 Petitioners, in their portion of the discovery filing, did not provide any counter-

authority to this authority cited by JW. 
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2 App. 211 (Joint Stmt. On Disc [Dist. Dkt. 88 at 7, fn. 11.]). 

On April 12, 2019, the District Court issued the Discovery Order on the 

parties’ discovery dispute over the subpoenas—the order Petitioners seek to vacate 

here.10  2 App. 337-338 (Order on Disc. Dispute [Dist. Dkt. 90]).  In the Order, the 

District Court, relying on the authority JW cited from the Ninth Circuit and the 

Northern District of California, held that JW was entitled to discovery on, among 

other things, the issue of contract reformation.  2 App. 337-338 (Order on Disc. 

Dispute [Dist. Dkt. 90] at 1-2).  It then directed to the parties to “meet and confer 

within the next ten days to determine whether the scope of the subpoenas may be 

narrowed in light of the parameters set out in this order.”  2 App. 338 (Order on 

Disc Dispute [Dist. Dkt. 90] at 2). 

On April 29, 2019, after failing to agree on the proper scope of subpoenas, 

the parties filed a follow-up joint statement with the District Court to resolve the 

issue.  See 2 App. 339-44 (Parties Joint Statement on Discovery Dispute Over 

Modified Subpoenas [Dist. Dkt. 96]).11  In its portion of the joint statement, JW 

                                                 
10 The subject Discovery Order was issued over two months—approximately 66 

days—before Petitioners filed the instant petition seeking to vacate it. 

11 Along with the joint statement, and in accordance with the District Court’s 

discovery order (2 App. 337-338 (Order on Disc. Dispute [Dist. Dkt. 90])), JW 

submitted revised subpoenas with a narrowed scope. Supp. App. 106-18 (Ex. A to 

Joint Statement [Dist. Dkt. 97]).  Conversely, Defendants offered no suggested 

modifications of their own. 
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mostly explained its need for the information sought by its newly-narrowed 

proposed subpoenas. 2 App. 341-44 (Parties Joint Statement on Discovery Over 

Modified Subpoenas [Dist. Dkt. 96] at 3-6).  In their portion of the joint statement, 

however, Petitioners asked the District Court to “vacate its previous order and 

issue an order quashing the third party subpoenas.” 2 App. 341 (Parties Joint 

Statement on Discovery Over Modified Subpoenas [Dist. Dkt. 96] at 3).12  In 

support, Petitioners argued that the discovery went to a tort claim of fraud-in-the-

inducement, id. at 2, and because “[t]he Tribe did not waive its immunity with 

respect to a fraud claim[,]” id., the Court’s prior order (2 App. 337-338 (Order on 

Disc. Dispute [Dist. Dkt. 90]) infringes upon the Tribe’s sovereign immunity from 

suit, 2 App. 340-41 (Parties Joint Statement on Discovery Over Modified 

Subpoenas [Dist. Dkt. 96] at 2-3).  In response to Petitioners’ brand-new sovereign 

immunity argument, JW asserted that the Court should not be persuaded to 

reconsider its prior order. 2 App. 341 (Parties Joint Statement on Discovery Over 

Modified Subpoenas [Dist. Dkt. 96] at 3, fn. 1).  Among other points, JW noted 

that the discovery sought was relevant to the contract claim, that the Tribe had 

                                                 
12 Notably, Defendants’ request for reconsideration does not appear to have 

complied with the District Court’s civil local rules, which require a party to file 

“[a] motion for leave to file a motion for reconsideration” showing “reasonable 

diligence in bringing the motion” and one of three grounds for reconsideration.  

Civ. L.R. 7-9(a)-(b). 
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granted a broad waiver under the contract, and the discovery therefore “did not 

implicate any immunity beyond that waived in the [contract].”  Id. 

The District Judge did not issue an order on the merits of the joint filing of 

April 29, but instead referred all discovery matters in the case to Magistrate Judge 

Robert Illman.  See Supp. App. 119 (Civil Minutes [Dist. Dkt. 98]). 

On May 24, 2019, the Magistrate Judge held a hearing on the discovery 

dispute over the subpoenas.  See 2 App. 372-73 (Minute Entry [Dist. Dkt. 103]).  

From the bench, the Magistrate Judge declined to reconsider the Discovery Order.  

2 App. 369.  Following the hearing, the Magistrate Judge ordered the parties to 

again meet and confer on the scope of the subpoenas and to submit a joint letter 

brief in the event the parties could not reach agreement.  See 2 App. 370-371 

(Order [Dist. Dkt. 102]). 

On June 4, 2019, after failing to agree on further modifications to the 

subpoenas, the parties filed a follow-up joint letter statement.  See 2 App. 374-79 

(Jt. Discovery Stmt. Re Modified Subpoenas [Dist. Dkt. 105]).  In the joint 

statement, Defendants defended their additional proposed modifications to the 

subpoenas, but mostly doubled down on their argument that the information sought 

was irrelevant to “prov[ing] liability and damages for breach of contract against the 

Tribe[,]” id. at 2, and thus an order approving such subpoenas would be “extra-

jurisdictional,” id.  In its portion of the joint brief, JW explained why its proposed 
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scope of the subpoenas was necessary and reasonable.  Id. at 3-5.  JW also noted 

that Defendants’ arguments (summarized in the preceding sentence) had “already 

been rejected by the Court or . . . are patently unreasonable.”  Id. at 3. 

On June 17, 2019—more than two months (approximately 66 days) after the 

District Judge’s Discovery Order of April 12, and nearly four weeks 

(approximately 24 days) after the discovery hearing at which the Magistrate Judge 

declined to reconsider the said Discovery Order—Petitioners filed in this Circuit 

their “Petition for a Writ of Mandamus and Emergency Motion for a Stay of 

Discovery Under Circuit Rule 27-3.”  [Cir. Dkt. 2]. 

On June 19, 2019, the Magistrate Judge issued an order denying Defendants’ 

request to further narrow the scope of the modified subpoenas.  Supp. App. 120-25 

(Order re Subpoenas [Dist. Dkt. 108]).  The Order notes that the joint letter brief 

submitted to him “does not city any legal authorities as the dispute is strictly over 

the relevance of certain discovery to a breach of contract claim.”  Id. at 1.  The 

Order notes the District Judge’s prior ruling of the subpoenas’ relevance to the 

contract claim, and therefore found “the Tribe’s argument about this information 

being relevant only to the fraud and RICO claims on appeal to be unpersuasive.”  

Id. at 5.  Agreeing with JW’s position, and rejecting that of the Defendants, the 

Court stated: “Plaintiff has made a clear case of relevance to the breach of contract 
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claim for each of the categories of information encompassed by the Tribe’s 

proposed further narrowing of the subject subpoenas.”  Id. at 5.13 

On June 19, 2019, the clerk of this Circuit authorized JW to file a response 

to Petitioners’ emergency motion for emergency stay, contained in the petition for 

writ of mandamus.  Cir. Dkt. 3.  Petitioners’ briefing on the stay spans just three 

pages in its brief.  See Cir. Dkt. 2 at 31-33. 

ARGUMENT 

A. It Would be Improper for this Circuit to Impose a Stay of Any 

Discovery in the District Court. 

“A stay is an intrusion into the ordinary processes of administration and 

judicial review, [citation], and accordingly is not a matter of right, even if 

                                                 
13 Footnote 1 of the Magistrate Judge’s order also notes some of the irregularities 

with regard to timing associated with Petitioners’ instant petition: 

It should be noted that during the two months that followed the entry of 

Judge Orrick’s discovery order of April 12, 2019, the Tribe did not 

venture to take an interlocutory appeal of that order.  However, on June 

17, 2019, while the instant discovery dispute was pending, the Tribe 

appears to have filed a petition for writ of mandamus to seek review of 

the discovery order in the Court of Appeals, a copy of which was filed 

on the docket of this case.  See Motion for Writ of Mandamus (dkt. 107).  

Therein, the Tribe notes that they “are simultaneously filing in the 

district court a Motion for a Stay Pending a Petition for a Writ of 

Mandamus.”  Id. at 6.  However, to date, no such motion for a stay has 

been filed in this court. 

Supp. App. 121.  Two days following the Magistrate Judge’s order, Petitioners 

filed the referenced stay motion in the district court.  [Dist. Dkt. 109]. 
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irreparable injury might otherwise result to the appellant, [citation].”  Nken v. 

Holder, 556 U.S. 418, 427 (2009) (quotation marks omitted).  “It is instead an 

exercise of judicial discretion, and the propriety of its issue is dependent upon the 

circumstances of the particular case.”  Id. at 433 (quotation marks and citations 

omitted).  “The party requesting a stay bears the burden of showing that the 

circumstances justify an exercise of that discretion.”  Nken, 556 U.S. at 433-34. 

A court’s discretion is not unbounded, but “is to be guided by sound legal 

principles” that “have been distilled into consideration of four factors: (1) whether 

the stay applicant has made a strong showing that he is likely to succeed on the 

merits; (2) whether the applicant will be irreparably injured absent a stay; (3) 

whether issuance of the stay will substantially injure the other parties interested in 

the proceeding; and (4) where the public interest lies.”  Id. at 434 (quotation marks 

and citations omitted). 

“The first two factors of the traditional standard are the most critical.”  Id.  If 

an applicant “fails to satisfy the first two factors, his motion necessarily fails.”  

Freeman v. Ow, No. 16-cv-04817-JST, 2016 WL 6778667, *8 (N.D. Cal. Nov. 16, 

2016) (internal quotation marks omitted).  “Once an applicant satisfies the first two 

factors, the traditional stay inquiry calls for assessing the harm to the opposing 

party and weighing the public interest.”  Id. at 435. 
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The Ninth Circuit has described the analysis of the four factors as being on a 

continuum.  Leiva-Perez v. Holder, 640 F.3d 962, 970 (9th Cir. 2011).  On that 

continuum, one seeking a stay “must show that irreparable harm is probable and 

either: (a) a strong likelihood of success on the merits and that the public interest 

does not weigh heavily against a stay; or (b) a substantial case on the merits and 

that the balance of hardships tips sharply in the petitioner’s favor.”  Id. 

1. Petitioners are Highly Unlikely to Succeed on the Merits of Their 

Writ Petition. 

Under the first Nken factor, “a petitioner must show, at a minimum, that she 

has a substantial case for relief on the merits.”   Leiva-Perez at 967-68.14  This 

standard can be articulated in many ways, such as “reasonable probability,” “fair 

prospect,” or that “serious legal questions are raised.”  Id. at 967-68 (quotation 

marks and citations omitted).  “It is not enough that the chance of success on the 

merits be better than negligible.”  Nken, 556 U.S. at 434.  Petitioners have not 

made the required showing. 

The standard to obtain an extraordinary writ like the one Petitioners seek 

here is an incredibly demanding one, and one Petitioners are extremely unlikely to 

satisfy: 

                                                 
14 Nken did not change existing Ninth Circuit law on the first factor.  Leiva-Perez 

v. Holder, 640 F.3d 962, 967 (9th Cir. 2011) (“Insofar as we [in the Ninth Circuit] 

have long required more on the ‘likelihood of success’ factor than what Nken 

rejected, we do not believe Nken changed that aspect of [Ninth Circuit law].”). 
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“The writ of mandamus is a ‘drastic and extraordinary’ remedy.” In re 

Van Dusen, 654 F.3d 838, 840 (9th Cir. 2011) (quoting Ex parte Fahey, 

332 U.S. 258, 259–60, 67 S.Ct. 1558, 91 L.Ed. 2041 (1947) ). A 

mandamus petitioner bears the burden of establishing that “right to 

issuance of the writ is ‘clear and indisputable.’”  Cheney v. U.S. Dist. 

Court, 542 U.S. 367, 381, 124 S.Ct. 2576, 159 L.Ed.2d 459 (2004) 

(quoting Kerr v. U.S. Dist. Court, 426 U.S. 394, 403, 96 S.Ct. 2119, 48 

L.Ed.2d 725 (1976) ). Even when a petitioner has carried this burden, 

we may not grant relief unless we are “satisfied that the writ is 

appropriate under the circumstances.” Id. 

 

We consider five factors, first outlined in Bauman v. United States 

District Court, 557 F.2d 650 (9th Cir. 1977), when assessing whether 

mandamus relief is appropriate: 

(1) whether the petitioner has other adequate means, such as a 

direct appeal, to attain the relief he or she desires; (2) whether 

the petitioner will be damaged or prejudiced in a way not 

correctable on appeal; (3) whether the district court's order is 

clearly erroneous as a matter of law; (4) whether the district 

court's order makes an “oft-repeated error,” or “manifests a 

persistent disregard of the federal rules”; and (5) whether the 

district court's order raises new and important problems, or legal 

issues of first impression. 

In re Van Dusen, 654 F.3d at 841 (quoting Bauman, 557 F.2d at 654–

55). Clear legal error is necessary, but not sufficient, for issuance of 

the writ. See Cheney, 542 U.S. at 380, 124 S.Ct. 2576 (holding that 

the writ is appropriate only when the petitioner has “no other adequate 

means to attain the relief he desires” (quoting Kerr, 426 U.S. at 403, 

96 S.Ct. 2119)); In re Henson, 869 F.3d 1052, 1058 (9th Cir. 2017) 

(“[S]atisfying the third Bauman factor—clear error—is necessary for 

granting the writ.”). 

In re Bozic, 888 F.3d 1048, 1052 (9th Cir. 2018). 
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Here, it is extremely unlikely Petitioners will prevail in their request for the 

drastic and extraordinary remedy of a writ of mandamus vacating the Discovery 

Order.  Relying on very clear authority from this Circuit and the Northern District 

of California—authority to which Petitioners have cited no counter-authority—the 

Discovery Order simply ruled that JW was entitled to discovery under its contract 

claim for misrepresentations on which JW relied in assenting to the subject 

contract.  There is no error in that ruling, and certainly no clear error.  The only 

error Petitioners can point to are those of their own invention. 

Petitioners acknowledge that the District Court has currently has jurisdiction 

over the contract claim.  Pet. Br. [Cir. Dkt. 2] at 18 (“The only claim over which 

the district court currently has jurisdiction is JW Gaming’s breach of contract 

claim.”).  The Discovery Order held, based on applicable law, that discovery into 

misrepresentations that occurred at the time of formation of the contract are 

relevant to the contract remedy of reformation, “which is not an independent cause 

of action,” and is therefore relevant directly to the contract claim.  Because that 

discovery is relevant to the contract claim, it is within the jurisdiction of the 

District Court, and, importantly, within the scope of the contract’s broad waiver of 

the Tribe’s immunity “[w]ith respect to all Claims,” with a “Claim” defined as 

“any dispute between any Tribal Party or JW Gaming that is related to this 
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Promissory Note[.]”  Supp. App. 14 and 17 (Promissory Note, Compl. Ex. 26 

[Dist. Dkt. 1-4] at 3 and 6). 

In their petition, Petitioners ignore the discovery’s relevance to the contract 

claim—a claim over which Petitioners concede the District Court maintains 

jurisdiction—and they instead repeatedly stress the discovery’s potential 

overlapping relevance to the fraud and RICO claims.  However, Petitioners have 

not cited a single authority in the District Court or before this Circuit, nor provided 

argument in either forum, to support their position that the District Court is 

preempted of jurisdiction over discovery relevant to an active claim if that 

discovery is also potentially relevant to a stayed claim.15 

Instead, Petitioners contort the District Court’s holding, the relevant law, and 

make a glaring leap of logic to support the remainder of their argument in support 

of their petition.  Specifically, and without any apparent reasoning or support, 

Petitioners assert that by obtaining discovery on misrepresentations leading to the 

formation of the contract, JW has created a new tort claim for fraud against the 

Tribe.  Pet. Br. [Cir. Dkt. 2] at 20-21 (“In its Discovery Order, the district court 

overtly conflated JW Gaming’s breach of contract claim with its fraud claim[.] . . . 

                                                 
15 Brief research in the short time allotted for this response brief revealed no such 

authority.  Indeed, the result urged by Petitioners would seemingly grind the 

federal judiciary to a halt, as all claims with potentially overlapping relevance 

would be stayed if even one of them is appealed. 
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In doing so, the district court conflated the tort cause of action for fraud as it 

pertains to the contract, with the contract cause of action for breach of contract.”).  

Petitioners, however, do not explain how they reached such a conclusion.  In fact, 

as reflected in the authorities JW provided to the District Court (and on which the 

Discovery Order relies), Petitioners’ conclusion is contrary to law.  See 2 App. 210 

(Jt. Stmt. [Dist. Dkt. 88] at 6 (“[R]eformation of contract is not an independent 

cause of action, but rather a remedy for a contract obtained through fraud or 

mistake at the time of contracting[.]”) (citing Ritter v. JPMorgan Chase Bank, No. 

C 17-02919-JSW, 2017 WL 7243542, *3 (N.D. Cal. 2017) (citations omitted))). 

Pointing to the fictional fraud claim by JW against the Tribe, Petitioners 

proceed to argue that the Tribe has not waived sovereign immunity to such a tort 

claim.  By extension, Petitioners argue, “the order granting JW Gaming discovery 

rights on its fraudulent inducement claim was a blatant violation of Petitioners’ 

sovereign immunity.”  [Cir. Dkt. 2 at 24-25].  Going even further, Petitioners argue 

that “the district court has put Petitioners in an untenable position whereby 

compliance with the Discovery Order or the pending discovery requests directed to 

the Tribe may constitute an unintended waiver of Petitioners’ sovereign immunity 

with respect to JW Gaming’s fraud claim.”  Pet. Br. [Cir. Dkt. 2] at 25.  On these 

fictional bases, Petitioners assert that “the district court undeniably acted outside 
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its jurisdiction and authority and its Discovery Order is clearly erroneous as a 

matter of law.”  Id.   

Of course, no such fraud claim by JW against the Tribe exists, therefore no 

sovereign immunity of the Tribe is implicated beyond that waived in the subject 

contract, and accordingly Petitioners can point to no error of law in the Discovery 

Order, much less one that is clear.16  As such, Petitioners do not even begin to 

demonstrate a “right to issuance of the writ [that] is ‘clear and indisputable.’” 

Cheney, 542 U.S. at 381 (quotation omitted). 

Petitioners’ arguments on the remaining Nken factors fall with their faulty 

argument on their likelihood-of-success argument. 

2. No harm, much less irreparable harm, will result to Petitioners if 

their request for a stay is denied. 

Under the second Nken factor, an applicant “must demonstrate that 

irreparable harm is probable if the stay is not granted.”  Leiva-Perez, 640 F.3d at 

968 (citation omitted).  “In other words, an [applicant]’s burden with regard to 

                                                 
16 As the Magistrate Judge recognized in his order of June 19, the underlying 

discovery dispute “is strictly over the relevance of certain discovery to a breach of 

contract claim.” Supp. App. 120 (Order [Dist. Dkt. 108] at 1).  Such matters are 

left to the discretion of the trial court, Liew v. Breen, 640 F.2d 1046, 1049 (9th Cir. 

1981) (“Determinations of relevance in discovery matters are left to the trial 

court’s discretion and will not be reversed absent abuse of discretion.”), resulting 

in even greater deference to the District Court in this instance than is ordinarily 

afforded under the incredibly demanding showing required to obtain a writ of 

mandamus. 
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irreparable harm is higher than it is on the likelihood of success prong, as she must 

show that an irreparable injury is the more probable or likely outcome.”  

On this Nken factor concerning irreparable harm, for example, Petitioners 

assert: 

Absent a stay, Petitioners will be irreparably harmed by being forced to 

proceed with burdensome discovery that was (i) propounded in the 

absence of jurisdiction, (ii) in violation of the automatic stay, and (iii) 

in contravention of Petitioners’ sovereign immunity. 

Pet. Br. [Cir. Dkt. 2] at 32.  However, as previously discussed at length herein, 

none of these three bases is implicated by the discovery ordered by the District 

Court because that discovery is relevant directly to the contract claim, and as such 

none of the three can constitute a harm to Petitioners, much less an irreparable one.  

Because Petitioners assert no other basis on which they will be irreparably harmed 

absent a stay, they fail to make the requisite showing to warrant a stay.17 

                                                 
17 Regarding the final two Nken factors, Petitioners’ brief contains only three 

sentences in total.  Pet. Br. [Cir. Dkt. 2] at 32-33.  Regarding the third Nken factor 

(harm to JW), Petitioners baldly assert that a stay would be “[un]likely to 

appreciably harm JW Gaming.”  Id. at 32.  However, in the opposition JW filed 

many months ago in opposition to the Tribe’s motion to stay district court 

proceedings, JW outlined the harms that it would suffer if a stay was imposed.  

Those harms would very likely still result if a stay was imposed by this Circuit at 

this juncture, and JW incorporates those points as though fully set forth herein. 

In regard to the fourth Nken factor (public interest), Petitioners assert the public 

interest “strongly favors a stay, because absent such relief the Petitioners, including 

members of the governing tribal council of the Tribe, will be subject to continued 

unlawful discovery and forced to divert substantial resources away from their 

essential government functions.”  Pet. Br. [Cir. Dkt. 2] at 33.  However, as 
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CONCLUSION 

For the reasons stated above, JW respectfully asks the Circuit to deny 

Petitioners’ motion for emergency stay of discovery, deny their petition for writ of 

mandamus, and deny their request to convert the instant petition into a Cohen 

appeal. 

Dated:  June 24, 2019 FREDERICKS PEEBLES & PATTERSON LLP 

 

By:  /s/ Gregory M. Narvaez   

Gregory M. Narvaez 

 

Attorneys for Real Party in Interest 

JW Gaming Development LLC 

  

                                                 

explained above, there is no threat here of unlawful discovery and therefore 

Petitioners’ public-interest argument falls with its argument on the first Nken 

factor. 

For these same reasons, Petitioners also fail to demonstrate a basis for this Circuit 

to convert their faulty mandamus petition into a Cohen appeal. 
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STATEMENT OF RELATED CASES 

Real Party in Interest, JW Gaming Development, LLC, knows of no related 

cases pending in this Court other than the interlocutory appeal by the individual 

tribal defendants currently pending in this Circuit, as identified in Petitioners’ 

statement of related cases. 
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