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STATEMENT OF RELATED CASES 

 No other appeal in or from the present civil action has previously been 

before this or any other appellate court.  The following case pending before the 

Court of Federal Claims is a related case within the meaning of Federal Circuit 

Rule 47.5(b): 

Inter-Tribal Council of Arizona, Inc. v. United States, No. 15-342L (Firestone, J.). 
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INTRODUCTION 

The Arizona-Florida Land Exchange Act (Act) in 1988 approved a proposed 

land exchange between the United States and Barron Collier Co. (Collier) and 

authorized a loan agreement with Collier, upon which Collier ultimately defaulted.  

The Act vested discretion in the Secretary of the Interior to negotiate the terms of 

the loan documents between the United States and Collier.  It did not require any 

particular level or type of security for the loan, nor did it require the United States 

to make up for any payments not made by Collier.  The Inter-Tribal Council of 

Arizona, Inc. (ITCA) was not a party to the loan documents.   

When Collier defaulted after making 15 of the required 30 annual payments, 

the United States sued in district court in Arizona.  It obtained a judgment for the 

supplemental security that was required by the loan documents, settled the suit, 

liquidated the security, and then deposited all the proceeds into the trust for the 

benefit of ITCA and one other beneficiary established by the Act.  Neither the Act, 

nor any other statute, required the United States to do more or to pay more.  Judge 

Firestone thus properly dismissed ITCA’s breach of trust claims here.  
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STATEMENT OF JURISDICTION 

ITCA invoked the jurisdiction of the Court of Federal Claims under the 

Tucker Act, 28 U.S.C. § 1491(a)(1) and the Indian Tucker Act, 28 U.S.C. § 1505.  

The court entered a Rule 54(b) partial final judgment dismissing two of ITCA’s 

claims on March 18, 2019.  ITCA filed a notice of appeal on April 9, 2019.  This 

Court has jurisdiction under 28 U.S.C. § 1295(a)(3). 

STATEMENT OF THE ISSUES 

1. The statute establishing an Indian education trust fund based on future 

payments by Collier generally provides that the United States hold the security 

obtained from Collier in accordance with a Trust Fund Payment Agreement 

(TFPA), an agreement that did not even exist when the statute was enacted.  

Because the statute is neither money-mandating nor imposes a specific duty upon 

the United States to negotiate for, or to obtain, a specific amount of security, was 

ITCA’s breach of trust claim alleging a duty to obtain greater security than set by 

the TFPA properly dismissed for lack of subject-matter jurisdiction and for failure 

to state a claim?  

2. The United States and Collier signed the TFPA in 1992 and ITCA 

unsuccessfully sued to stop its implementation, in part because the United States 

allegedly had not obtained sufficient collateral.  Although the land exchange 
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between the United States and Collier closed in 1996, ITCA did not bring suit in 

the Court of Federal Claims until 2015, some 19 years after the closing.  Was 

ITCA’s claim that the United States failed to obtain sufficient security in the TFPA 

thus barred by the statute of limitations? 

3. The District Court in Arizona entered judgment that the TFPA 

required Collier to monitor and maintain adequate security for its required 

payments to the United States.  The United States relied on this provision and sued 

Collier for breach of this duty, recovering a judgment that ordered Collier to 

supplement the security.  In light of Collier’s duty to maintain collateral, was 

ITCA’s claim that the United States failed to monitor and maintain adequate 

security properly dismissed for failure to state a claim? 

4. Because the Act is neither money-mandating nor imposes a specific 

duty upon the United States to collect or otherwise make up Collier’s missed 

payments, was ITCA’s breach of trust claim alleging a fiduciary obligation to 

make up Collier’s missed payments properly dismissed for lack of subject-matter 

jurisdiction? 
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STATEMENT OF THE CASE SETTING OUT RELEVANT FACTS1 

1.  Congress gives ITCA a financial interest in the Arizona-Florida Land 
     Exchange 
 

On November 18, 1988, Congress approved a complicated land exchange 

between the United States and Collier by passing the Arizona-Idaho Conservation 

Act of 1988, Public Law No. 100–696, 102 Stat. 4577 (1988), Title IV of which is 

known as the Arizona-Florida Land Exchange Act (Act).  Appx34, Appx48.  

Under the Act, the United States would receive rights in about 108,000 acres of 

wetlands in Florida, and Collier would receive federal land in Phoenix, Arizona.  

The Arizona land Collier received is commonly known as the Phoenix Indian 

School property because Interior had operated a school for Native Americans on 

the federally-owned land since 1891, which by 1988 was slated for closure.  

Appx37-38, Appx43.  

The Act also required Collier to pay $34.9 million to the United States to 

equalize the value of the trade since the Phoenix Indian School land was worth 

more than the Florida land.  Appx34, Appx44.  The Act authorized the Secretary of 

the Interior to accept the $34.9 million as either (i) a cash payment at closing or 

                                                 
1  ITCA’s suit was dismissed at the pleading stage so the following recitation of 
facts here draws from the allegations in the Second Amended Complaint, but does 
not constitute an admission of their veracity. 
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(ii) over time with annual interest payments at a rate between 8.5% and 9.0% per 

annum for thirty years, followed by a balloon payment of the principal in year 

thirty.  Appx34-35.  If the thirty-year payment option was selected, the Secretary 

was required to execute a Trust Fund Payment Agreement with Collier under 

which the annual payments were to be made to the United States.  Appx62, 

Appx112, §403(c)(4).  Also, under this option, the United States was required to 

“hold in trust the security provided in accordance with the Trust Fund Payment 

Agreement.”  Appx50, Appx115, § 405(c)(2).   

Congress mandated that payments made by Collier be deposited into trust 

accounts for ITCA and the Navajo Nation.  The Act directed that all of Collier’s 

payments are to be used to establish two Indian education trust accounts, the 

Arizona InterTribal Trust Fund (Trust) and the Navajo Trust Fund (Navajo Trust).  

Appx48.  The Act specified that 19 tribes belonging to ITCA were to receive 95 

percent of the money paid by Collier.  Appx36, Appx48.2  The Act, however, did 

not require the United States to make any payment if Collier failed to make them.   

 
 
 
 
                                                 
2  The remaining five percent is deposited into the Navajo Trust for the benefit of 
the Navajo Nation.  Appx48.  The Navajo Nation is not a party to this litigation. 
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2.  In accord with the Act, Collier obtains a secured 30-year loan from the 
     United States 
 

The Secretary accepted Collier’s request to make annual interest payments 

for thirty years, with a balloon payment of the principal.  Appx34-35.  The 

agreement between Interior and Collier under the Act consists of three main 

instruments:  a Trust Fund Payment Agreement (TFPA), a Deed of Trust, and a 

Promissory Note.  Appx62-64.3  The Promissory Note and the Deed of Trust are 

exhibits to the TFPA and, according to the parties to the agreement, “constitute” a 

part of the “Trust Fund Payment Agreement” referred to in the Act.  Appx346, Art. 

1.1.  

The Promissory Note required Collier to make 30 annual interest payments 

of $2,966,500 (reflecting an 8.5% rate), and also to make 30 payments into a 

private annuity, which was assignable to Interior if Collier defaulted on its 

payments.  Appx63.  The annuity was set up so it would equal the $34.9 million 

principal sum at the end of the thirty-year term.  Appx63.  According to the TFPA, 

the Promissory Note was secured by the Annuity and the “Trust Estate,” which the 

                                                 
3  The TFPA (Appx341-468) is dated December 18, 1992.  The Deed of Trust 
(Appx529-599) is dated December 18, 1992.  The Promissory Note (Appx470-
481) was executed by Collier on December 17, 1992 and received by the United 
States on December 18, 1992.  ITCA is not a party to any of these instruments.  
Although dated in 1992, the transaction closed in 1996. 
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Deed of Trust defined as the collateral pledged for the loan.  Appx63.  The loan 

was also to be nonrecourse, in that “resort for payment of the Promissory Note 

shall be solely against the Annuity and the Trust Estate under the terms of the Deed 

of Trust. . . .”  Appx66, Appx350, Art. 3.2.  After the land exchange closed in 

December 1996, Collier began making its annually scheduled payments of interest 

and annuity deposits in December 1997.  Appx70. 

To secure the loan, Collier pledged collateral in the Deed of Trust that gave 

the United States a lien on the portion of the Phoenix Indian School property that 

Collier would hold after consummating the exchange, as well as Collier’s rights in 

two other Phoenix lots.  Appx64.  This collateral structure reflected a side deal that 

Collier made with the City of Phoenix, before consummating the transaction with 

the United States, to swap part of the Indian School land for development rights in 

other City-owned land in downtown Phoenix, referred to as the Downtown Lots.  

Appx64.  The Deed of Trust also provided that, if Collier requested that the United 

States release any land Collier pledged as collateral, the United States was required 

to grant the release so long as the value of the remaining collateral exceeded 130% 

of a defined Release Level Amount.  Appx64.   

The Release Level Amount is defined as: 
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(i) the unpaid principal plus accrued interest on the Promissory Note, 
less (ii) the value of United States Government-backed Securities and 
Deposited Monies held in the Trust Estate, and further less, after the 
expiration of two years from the Closing Date . . . (iii) the fair value, 
at the time of the calculation, of the Annuity. 
 

Appx64-65.  Collier twice requested a release of lien with respect to the 

Downtown Lots, in 1998 and again in 2007.  After the United States granted the 

second release, only the Phoenix Indian School land remained in the Trust Estate 

as collateral for Collier’s loan.  Appx71, Appx72. 

 Collier’s lien release request triggered another provision of the Deed of 

Trust.  That term provided that if Collier obtained a release, it must supplement 

collateral by adding Government-backed securities if the value of the remaining 

security fell below 130% of the Release Level Amount.  Appx65.  As described in 

further detail below, this collateral-maintenance term and Collier’s duty under it 

were the main issues when the United States sued Collier, after Collier ceased 

payments on the loan in 2012, and obtained a judgment ordering Collier to 

supplement the security. 

3.  The Act directs how ITCA’s trust funds are to be allocated and expended 

The Act governs the specific educational and child-welfare purposes for 

which trust funds and income may be used.  Appx50.  Collier began making 

payments in 1997.  As Collier made each interest payment to the United States, the 
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United States deposited 95 percent of that payment into the Trust.  Appx70.  Under 

the Act, when Collier finally paid the principal, 95 percent of that amount would 

also be deposited into the Trust.  Appx48.  Likewise, when the United States 

recovered settlement funds from Collier, 95 percent of those proceeds were 

deposited into the Trust in the same manner. 

4.  ITCA’s previous unsuccessful attempt to challenge the Collier loan’s terms 

In October 1992, ITCA attempted to enjoin the United States from entering 

into the TFPA with Collier.  Inter Tribal Council of Arizona, v. Lujan, No. 2:92-

cv-01890-SMM (D. Ariz. 1992) (1992 ITCA Complaint) (Appx620-646); Appx67-

68.  In that suit, ITCA alleged that the security obtained by the United States under 

the TFPA constituted “a violation by the Secretary under the terms of the [Act] 

which requires that the payment of all amounts due be adequately collateralized at 

the time of closing.”  Appx68, Appx635.  ITCA sought to enjoin “the Secretary 

from agreeing to inadequately collateralize the trust fund payments.”  Appx68, 

Appx641.  The district court denied relief, finding that “the Secretary’s decisions 

regarding the adequacy of the collateral . . . are precluded from judicial review 

under subsection 402(h) of the [Act].”  Appx68.  The Ninth Circuit affirmed the 

district court’s dismissal for lack of subject-matter jurisdiction and failure to state a 

claim on the grounds that “the actions of the Secretary are precluded from judicial 
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review.” Inter Tribal Council of Arizona v. Babbitt, Inc., 51 F.3d 199, 200 (9th Cir. 

1995); Appx69. 

5.  Collier makes 15 years of payments and then defaults 

From 1997 to 2011, Collier made 15 annual interest payments to the United 

States without incident, totaling $44,497,500.  Appx70.  As required by the Act, 

the United States deposited ninety-five percent of those payments ($42,272,625) 

into the Trust.  Appx70.  Collier also made 15 required payments into the private 

annuity, totaling $9,662,000 as of November 30, 2012.  Appx70.  The annuity was 

managed by U.S. Trust/Bank of America, N.A.  Appx81-82, Appx84.  

But Collier ceased making annual payments in 2012 and notified Interior 

that it did not intend to make further payments.  Appx71.  According to Collier, 

when it stopped making payments, its remaining obligation consisted of another 

$44,497,500 in interest payments (15 more annual payments) and $22 million in 

remaining principal, for a total of approximately $66.5 million through the end of 

2026.  Appx76.  As of June 30, 2016, the value of the Annuity was $13,452,569.  

See Joint Status Report, at 4, U.S. v. Collier, ECF No. 190 (Appx771).  The value 

of the Indian School land was appraised at $25 million in September 2015.  

Appx76. 
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6.  The United States successfully sues Collier to supplement collateral 

The United States sued Collier in district court in Arizona in January 2014.  

Appx75.  The United States sought specific performance of the Deed of Trust’s 

maintenance-of-collateral-value provision, or alternatively, imposition of a 

constructive trust on Collier’s interests in the properties for which the United 

States had released liens in 1998 and 2007.  Appx75-76.   

On June 29, 2016, the United States won summary judgment on its specific 

performance claim.  The district court concluded that the Deed of Trust’s 

maintenance-of-collateral-value provision imposed “a continuing obligation on 

Collier to supplement the Trust Estate with government-backed securities if the 

remaining collateral in the Trust Estate falls below the 130% level.”  United States 

v. Barron Collier Co., 2016 WL 3537802, *9 (D. Ariz. June 29, 2016); Appx78-

79.  In an August 18, 2016 judgment, the district court ordered Collier to provide 

government-backed securities valued at $20,452,281, plus $10,565 multiplied by 

the number of days between July 22, 2016 and the date of performance.  Appx79-

80.  That litigation was stayed pending settlement negotiations and then dismissed 

after Collier and the United States executed a settlement on July 18, 2017.  

Appx80.  At the time of the settlement, the estimated gross recovery was $54.5 
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million, consisting of $16 million cash, $13.5 million from the Annuity, and $25 

million based on the appraised value of the Indian School property.  Appx81. 

Interior received the $16 million in cash (95% of which was deposited in 

trust for the benefit of ITCA) from the settlement on July 26, 2017.  Appx81.  

Because of the long-term nature of the investments in the Annuity, it was not 

prudent to convert them immediately to cash, and thus Interior is holding the 

Annuity investments and cashing them out over time as they mature, for deposit 

into trust.  See Appx84.  The United States General Services Administration sold 

the Indian School property for $18.5 million.  Appx85.  After GSA’s statutorily-

authorized administrative costs from the sale were deducted, 95% of the net 

proceeds were deposited into trust for the benefit of ITCA. 

7.  ITCA’s suit against the United States 

Before the United States succeeded in its suit against Collier, ITCA filed this 

suit against the United States on April 2, 2015, bringing three claims for breach of 

trust.  The United States moved to dismiss the original complaint, which Judge 

Firestone granted in part and denied in part.  Inter-Tribal Council of Arizona, Inc. 

v. United States, 125 Fed. Cl. 493 (2016).  The trial court ruled that it lacked 

jurisdiction over ITCA’s claim that the United States had a fiduciary duty to 

collect, deposit, and make the payments not timely made by Collier, holding that 
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the Act did not establish any duty for the United States to substitute for Collier’s 

missed payments.  125 Fed. Cl. at 500-501. 

But Judge Firestone denied, in part, the motion to dismiss ITCA’s claims 

related to the collateral specified by the TFPA, concluding that the Act’s provision 

requiring the United States to hold the security in trust in accordance with the 

TFPA allowed the court “to infer that the government has a duty to hold and 

maintain adequate security for the benefit of the trust.”  125 Fed. Cl. at 502.  The 

trial court reserved decision “at this stage of the proceedings” on the United States’ 

argument that these claims were barred by the statute of limitations.”  Id. at 503.  

Judge Firestone did, however, dismiss ITCA’s other claims based on the location 

of the security for failure to state a claim.  Id. at 505.4 

ITCA then filed a first amended complaint (FAC), which—like the original 

complaint—alleged three claims for breach of trust. While the United States’ 

motion to dismiss the FAC was pending, the trial court rejected it entirely and gave 

ITCA until October 30, 2017 to file a second amended complaint demonstrating 

                                                 
4 ITCA has abandoned in this appeal its trust claims related to the location of the 
security.  The trial court also ruled on ITCA’s investment claims but that part of 
the decision is not relevant here since those claims remain pending below. 
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that its claims survived the United States’ settlement of the Arizona suit with 

Collier.  CFC, ECF No. 48.  

ITCA then filed its Second Amended Complaint.  This version reiterated the 

same three basic claims alleged in the original and in the first amended complaint, 

except that the claims were reordered.  The gravamen of the first two claims was 

that the United States is a guarantor for the payments of principal and interest that 

the Act required Collier to make.  Claim I alleged that the United States breached 

the Act by failing to obtain sufficient security when it negotiated and executed the 

Trust Fund Payment Agreement in 1996.  Appx86-87.  Claim I also asserted that 

the United States failed to maintain sufficient security at various times throughout 

the life of the Trust, in particular: (1) when it released its liens on Collier properties 

in 1998 and 2007; (2) when property values fell during the economic downturn in 

2007; (3) when Collier stopped making payments; and (4) when it recovered the 

settlement money and security from Collier.  Appx87-88.  Claim I also reasserted 

the dismissed claim from the original complaint regarding the location of the 

security.  Appx88.5 

                                                 
5  ITCA also added to Claim I a new claim that it would be a trust violation if 
GSA’s administrative sales costs were deducted from the proceeds of the sale of 
the Indian School property before being deposited into the Trust.  Appx88.  This 
claim has also been abandoned on appeal. 
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Claim II in the Second Amended Complaint simply reasserted the dismissed 

Claim I from the original complaint that the United States had a trust obligation to 

collect, deposit, and make the trust payments that the Act required Collier to make.  

Appx89-90.6 

 On October 17, 2018, Judge Firestone dismissed the first two claims of 

ITCA’s second amended complaint.  Inter-Tribal Council of Arizona, Inc. v. 

United States, 140 Fed. Cl. 447 (2018).  The Court held that the statute of 

limitation barred ITCA’s claim that the United States failed to obtain sufficient 

security when it negotiated the TFPA because ITCA has known about the security 

requirements “since the inception of the TFPA.” 140 Fed. Cl. at 457.  And ITCA’s 

claim that the United States failed to maintain sufficient security was dismissed for 

failure to state a claim because “neither the Act nor the Deed of Trust required the 

government to do anything more than it did in filing suit in district court to obtain 

additional security from Collier.”  Id. 

Similarly, the trial court also concluded that ITCA’s Claim II (that the 

United States should have made the payments missed by Collier) failed to state a 

                                                 
6 Claim III of the Second Amended Complaint alleged a breach of trust for failure 
to prudently invest Trust money and for failure to account.  Appx90-91.  This 
claim is pending below and is not part of the current appeal.  
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claim, again because the United States “was not required to do more” than it did in 

suing Collier and “is not liable for any deficiencies in Collier’s annual interest 

payments.”  Id. at 458. 

On March 18, 2019, Judge Firestone entered a Rule 54(b) partial final 

judgment on these two dismissed claims.  Appx8.  ITCA filed a notice of appeal on 

April 9, 2019.  

SUMMARY OF ARGUMENT 

The United States and ITCA agree on the legal standards applicable to 

dismissal of the second amended complaint.  Absent a specific fiduciary duty 

contained in a money-mandating statute, ITCA’s claims must be dismissed for lack 

of subject-matter jurisdiction.  Without facts supporting an identified claim for 

which a legal remedy is available, ITCA’s claims must be dismissed for failure to 

state a claim.  Applying these standards to ITCA’s second amended complaint 

requires dismissal of ITCA’s first two claims. 

ITCA’s primary claim—Claim I’s allegation that the United States failed to 

obtain sufficient security when it negotiated the Trust Fund Payment Agreement 

(TFPA)—suffers from five fatal flaws, each of which requires dismissal under 

either Rule 12(b)(1) or Rule 12(b)(6).  First, the Act left the negotiation of security, 

if any, to the discretion of the United States and imposed no money-mandating 
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duty to obtain any particular amount of security, and ITCA fails to identify any 

statutory duty that required the United States to obtain more security than set by 

the TFPA.  Second, ITCA fails to explain how this claim—alleging a breach of 

trust dating to 1996—can possibly survive the long-expired statute of limitations.  

Third, under well-established collateral estoppel principles, this claim cannot be 

litigated now, when the issue central to it—whether the United States negotiated 

sufficient collateral in the TFPA—was already litigated by ITCA in a failed 1992 

suit challenging the deal.  Fourth, the United States was not acting as ITCA’s 

trustee when it negotiated the TFPA’s collateral terms; it was negotiating solely 

with Collier for an exchange of federal land.  Finally, under Congressional Budget 

Office interest rate assumptions in 1988, when the Act was considered and passed, 

the investment of $34.9 million over thirty years would not produce a different 

result than thirty years of interest payments with a lump-sum payment of the $34.9 

principal at the end of the thirty years—thus confirming that the United States 

complied with any alleged security requirements.  

ITCA’s claim that the United States failed to monitor and maintain sufficient 

security is also defective.  The TFPA’s requirement obligating Collier to monitor 

and maintain adequate security was itself a form of security, as demonstrated by 

the judgment that the United States obtained in Arizona District Court ordering 
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Collier to supplement the collateral in accord with the TFPA.  ITCA, however, is 

silent on the implications of the TFPA’s collateral-maintenance provision and does 

not explain how the United States could breach a duty to monitor and maintain 

sufficient security given the judgment entered in Arizona.  ITCA’s claim that the 

United States failed to monitor and maintain adequate security during the life of 

the Trust was thus properly dismissed for failure to state a claim. 

Judge Firestone also properly dismissed ITCA’s claim that the United States 

had a trust obligation to collect, deposit, and make the trust payments that the Act 

required Collier to make.  The United States was not a guarantor of Collier’s 

payment obligations.  Neither the Act nor any other statute imposes a specific 

rights-creating prescription or duty upon the United States to collect or otherwise 

make up missing payments from a third-party obligor and thus under controlling 

law, this claim must be dismissed. 

ARGUMENT 

1. Claim I Was Properly Dismissed for Lack of Subject-Matter Jurisdiction, 
and Alternatively, for Failure to State a Claim. 

 
 ITCA’s claims that relate to the supposed inadequacy of the security for 

Collier’s loan fall into two categories.  First, ITCA asserts that the United States 

had a duty to obtain enough collateral from Collier to guarantee every payment 
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Collier would be required to make, including 30 years of interest payments plus the 

$34.9 million principal.  Under that theory, ITCA claims the United States is liable 

for breach of a trust duty because the TFPA never required that amount of 

collateral but should have. 

  This “duty-to-obtain” theory fails for at least five independent reasons as 

demonstrated below: (1)  the Act requires only that the United States “hold in trust 

the security provided in accordance with the Trust Fund Payment Agreement,” 

Appx115, § 405(c)(2), and nowhere requires the United States to obtain more or 

different security than that specified in the TFPA; (2) the claim is barred by the 

statute of limitations given that the loan agreement closed in 1996; (3) ITCA is 

collaterally estopped from challenging the terms of the TFPA because it already 

litigated this issue when it unsuccessfully sued in 1992 to challenge the 

transaction; (4) the United States was not acting as a trustee for ITCA when it 

negotiated the TFPA and thus owed no trust duty; and (5) the duty-to-obtain claim 

fails because a 1988 Congressional Budget Office analysis confirms that the 

United States complied with the Act’s security requirements.  Under CBO interest 

rate assumptions, the investment of $34.9 million over thirty years would not 

produce a different result than thirty years of interest payments with a lump-sum 

payment of the $34.9 principal at the end of the thirty years.   
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 ITCA’s second theory in Claim I is that the United States failed to maintain 

sufficient security throughout the life of the trust, and in particular at various key 

times, such as when liens were released, when Collier defaulted, or when the 

United States sought to recover additional security from Collier in court.  This 

second claim—the “duty-to-maintain” theory—necessarily depends upon the 

success of the first claim because both claims rely upon ITCA’s novel conception 

of “sufficient” security: namely, enough security to cover both principal and all 30 

years of interest payments.  Because the United States has complied with the terms 

of the TFPA as negotiated and executed, and the security provisions of the TFPA 

itself were not defective, as alleged in the duty-to-obtain claim, the duty-to-

maintain claim must also fail.   

 In short, both the duty-to-obtain claim and the duty-to-maintain claim were 

properly dismissed because the trial court lacked subject matter jurisdiction over 

such claims and because these claims failed to state claims upon which relief may 

be granted.    
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A.  The trial court lacked jurisdiction to entertain the duty-to-obtain claim 
because no money-mandating statute established a duty to obtain more 
security than set forth in the Trust Fund Payment Agreement. 

 
(1)  Jurisdiction exists only when a claim is supported by a money-

mandating statute. 
 

 Subject matter jurisdiction may be challenged at any time.  Booth v. United 

States, 990 F.2d 617, 620 (Fed. Cir. 1993).  A plaintiff bears the burden of 

establishing jurisdiction, McNutt v. General Motors Acceptance Corp. of Indiana, 

298 U.S. 178, 189 (1936), by a preponderance of the evidence, Reynolds v. Army & 

Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988).  “Determination of 

jurisdiction starts with the complaint, which must be well-pleaded in that it must 

state the necessary elements of the plaintiff’s claim, independent of any defense 

that may be interposed.”  Holley v. United States, 124 F.3d 1462, 1465 (Fed. Cir. 

1997).  Nonetheless, conclusory allegations unsupported by any factual assertions 

will not withstand a motion to dismiss.  Ashcroft v. Iqbal, 556 U.S. 662, 679 

(2009). 

 When deciding a motion to dismiss based upon either lack of subject-matter 

jurisdiction or failure to state a claim, a court must assume that all undisputed facts 

alleged in the complaint are true and must draw all reasonable inferences in the 

plaintiff’s favor.  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).  If a defendant 

challenges the jurisdiction of a court, however, the plaintiff cannot rely merely 
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upon allegations in the complaint, but must instead bring forth relevant, competent 

proof to establish jurisdiction.  McNutt, 298 U.S. at 189. 

 It is well-established that the Court of Federal Claims has limited 

jurisdiction.  Inter-Coastal Xpress, Inc. v. United States, 296 F.3d 1357, 1365-66 

(Fed. Cir. 2002).  Absent congressional consent to entertain a claim against the 

United States, the trial court lacks authority to grant relief.  United States v. Testan, 

424 U.S. 392, 399 (1976). 

 The central provision granting consent to suit in the CFC is the Tucker Act, 

28 U.S.C. § 1491.  Testan, 424 U.S. at 397.  Under the Tucker Act, an action may 

be maintained only if it is “founded either upon the Constitution, or any Act of 

Congress or any regulation of an executive department, or upon any express or 

implied contract with the United States, or for liquidated or unliquidated damages 

in cases not sounding in tort.”  28 U.S.C. § 1491(a)(1).  The Indian Tucker Act, 28 

U.S.C. § 1505, confers essentially the “same access” to relief.  United States v. 

Mitchell, 445 U.S. 535, 540 (1980) (Mitchell I). 

 Although the Indian Tucker Act waives sovereign immunity by granting 

jurisdiction over certain claims, it does not itself create any substantive right of 

recovery against the United States.  United States v. Navajo Nation, 556 U.S. 287, 

290 (2009) (“Navajo II”).  Rather, the statute confers jurisdiction only when the 
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substantive right exists.  Testan, 424 U.S. at 398.  A plaintiff must assert a claim 

arising out of other sources of law, such as a statute or regulation, Navajo II, 556 

U.S. at 290, and not just any claim arising out of these sources of law will suffice.  

“The claim must be one for money damages against the United States . . . and the 

claimant must demonstrate that the source of substantive law he relies upon can 

fairly be interpreted as mandating compensation by the Federal Government for the 

damages sustained.”  United States v. Mitchell, 463 U.S. 206, 216-17 (1983) 

(Mitchell II) (citations omitted). 

 A plaintiff asserting a breach of trust claim under the Tucker Act or Indian 

Tucker Act must, therefore, clear “two hurdles” to invoke federal jurisdiction.  

Navajo II, 556 U.S. at 290.  “First, [plaintiff] must identify a substantive source of 

law that establishes specific fiduciary or other duties, and allege that the 

Government has failed faithfully to perform those duties.”  Id. (citations and 

internal quotations omitted).  The government’s duties must be defined by 

“specific, applicable, trust-creating statute[s] or regulation[s],” not “common-law 

trust principles.”  Id. at 302.  Second, “[i]f that threshold is passed,” plaintiff must 

show that “the relevant source of substantive law can fairly be interpreted as 

mandating compensation for damages sustained as a result of a breach of the 

duties” imposed by the governing law.  Id. at 291 (citation omitted). 
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(2) The Act is not money-mandating and only requires the United 
States to hold the security obtained in accordance with the Trust 
Fund Payment Agreement. 

 
 ITCA’s broad duty-to-obtain theory does not clear the first Navajo II 

jurisdictional hurdle.  The Act requires only that the United States “hold in trust the 

security provided in accordance with the Trust Fund Payment Agreement.”  

Appx115, § 405(c)(2).  Nowhere does the Act require the United States to obtain 

more or different security than that specified in the TFPA.  Thus, this Court need 

look no further.  With no money-mandating duty to support ITCA’s duty-to-obtain 

claim, the trial court had no subject-matter jurisdiction to entertain this claim. 

 The Supreme Court recognizes that a governmental “trust is defined and 

governed by statutes rather than the common law.”  United States v. Jicarilla 

Apache Nation, 564 U.S. 162, 174 (2011).  Statutes and regulations define the 

“contours of the United States’ fiduciary responsibilities.”  Mitchell II, 463 U.S. at 

224.  The United States is liable for money damages relating to trust 

responsibilities “only to the extent it expressly accepts those responsibilities by 

statute.”  Blackfeet Housing v. United States, 106 Fed. Cl. 142, 149 (2012) 

(quoting Jicarilla Apache Nation, 564 U.S. at 177).   As this Court has stressed, 

“the United States is only subject to those fiduciary duties that it specifically 

accepts by statute or regulation.”  Hopi Tribe v. United States, 782 F.3d 662, 667 
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(Fed. Cir. 2015).  No specific rights-creating prescription or duty is imposed here 

by statute or regulation that requires the United States to obtain more security than 

was specified in the TFPA.  The trial court consequently has no jurisdiction over 

any claim alleging a broad trust duty to obtain more security than provided in the 

TFPA. 

(3) No other statute or regulation imposes a money-mandating duty on 
the United States to obtain more security than provided in the 
TFPA. 

 
 Unable to find anything in the Act that requires the United States to obtain 

more security than specified in the TFPA, ITCA argues that its claim is supported 

by statements from individuals purporting to acknowledge the United States had 

some duty to assure that the full amount owed by Collier to the Trust would be 

paid.  See Pl. Br. 13-15.  But such individual opinions cannot, as a matter of law, 

create a duty for the United States.  ITCA misplaces reliance on AD Global Fund 

v. United States, 67 Fed Cl. 657 (2005), and contends that statements of Interior 

officials can be used to construe the Act.  AD Global contains no such holding.  

The case merely discusses circumstances in which legislative history may be used 

to divine the meaning of an ambiguous statute, making the unremarkable 

observation that in some circumstances official agency statements to Congress 

about the meaning of proposed legislation can be instructive.  Id. at 678.  But 
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ITCA cites no statements to Congress over proposed legislation but instead relies 

on post-enactment agency remarks supposedly made to ITCA.  See Pl. Br. 13-15.  

 In any event, legislative history is only relevant if the statute is ambiguous.  

See AD Global, 67 Fed. Cl. at 676-77.  Here, the Act’s plain requirement that the 

United States “hold in trust the security provided in accordance with the Trust 

Fund Payment Agreement,” Appx115, § 405(c)(2), is not ambiguous.  No agency 

statement can contravene the plain meaning of the Act, and no individual statement 

can substitute or modify a specific duty in the Act.7  The trial court thus lacked 

subject-matter jurisdiction to entertain a duty-to-obtain claim alleging a breach of 

trust for failure to obtain more security than provided in the TFPA. 

 

 

                                                 
7  ITCA also oddly seeks to rely on language in a brief filed by the United States in 
Collier.  Pl. Br. 18 n.7.  ITCA falsely claims that the United States took a position 
in its litigation with Collier that the Deed of Trust’s accrued interest provision 
covers all 30 years of payments.  Id.  To the contrary, in the brief cited by ITCA, 
the United States was merely responding to a hypothetical counterfactual 
introduced by Collier.  See Plaintiff’s Reply in Support of its Motion for Summary 
Judgment at 12, United States v. Collier, ECF No. 171 (Attached as Exhibit A, 
ECF No. 63-1, to the United States’ Reply in Support of its Motion to Dismiss the 
Second Amended Complaint).  The United States nowhere asserted that all 30 
years of interest had accrued and, more importantly, the Arizona District Court 
never took such a position when entering judgment in favor of the United States 
and calculating how much supplemental collateral Collier must provide. 
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B.  A duty-to-obtain claim is also barred by the statute of limitations. 
 

 ITCA likewise offers no basis to overcome Judge Firestone’s finding that 

ITCA’s duty-to-obtain claim is barred by the statute of limitations under 28 U.S.C. 

§ 2501.  ITCA’s breach of trust claims in this suit are constrained by the six-year 

statute of limitations in 28 U.S.C. § 2501.  See Hopland Band of Pomo Indians v. 

United States, 855 F.2d 1573, 1576 (Fed. Cir. 1988).   

 ITCA’s claim springs from the terms of the TFPA, but that was executed in 

1996, with the terms known to ITCA before execution.  ITCA’s only answer is that 

the United States’ failure to obtain sufficient security in the TFPA is somehow a 

“continuing” breach, such that its claim is not entirely barred by the statute of 

limitations.  Pl. Br. 22-23.  By its very nature, however, a claim that the United 

States failed to obtain sufficient security in the TFPA was fixed and complete upon 

the effectiveness of the TFPA, which occurred in 1996—it cannot be continuing.  

The amount that the United States would obtain was fixed on the date that the 

terms of the TFPA became binding.  Moreover, the TFPA is not—and cannot be—

the source of the United States’ trust duty because, as discussed above, the Act 

instructed the United States to hold the security in accordance with the TFPA.8  It 

                                                 
8   ITCA was not a party to the TFPA and indeed there were no third-party 
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was not until the TFPA was in place that the United States became required—as a 

matter of contract law—to comply with its terms.  A claim that the United States 

failed to obtain sufficient security cannot be continuing—the United States either 

did, or did not, obtain sufficient security when the TFPA took effect.  If ITCA 

believed the TFPA did not satisfy the Act’s security requirements, ITCA was 

required, under section 2501, to bring a breach of trust claim within six years of the 

TFPA’s effectiveness.  Since the claim asserted here comes more than a decade 

after the limitations period expired, ITCA’s duty-to-obtain claim is barred.9 

 ITCA argues further that it should be excused from the statute of limitations 

because of ignorance.  Pl. Br. 24-25.  But ITCA was not ignorant of the 

circumstances when the TFPA was negotiated, and so its inaction is not excusable 

                                                 
beneficiaries to the TFPA.  Appx359. 
 
9  The Court should also reject ITCA’s effort to use ripeness of damages to excuse 
its failure to timely bring a claim. See Pl. Br. 25 n.12.  Cloutier v. United States, 19 
Cl. Ct. 326 (1990), aff’d, 937 F.2d 622 (1991), on which ITCA relies, found that a 
constitutional Takings claim was not ripe because the plaintiff had not yet 
demonstrated an injury or actual taking of its property.  Here, by contrast, ITCA 
may not have known the exact amount of its damages, but if the United States, 
arguendo, had failed to obtain sufficient collateral in violation of the Act when it 
negotiated the TFPA, then ITCA could have demonstrated such a breach of trust in 
1996 and should not be permitted to sit on its rights for almost twenty years before 
asserting a claim.  As trustee, the United States was entitled—and required—to 
comply with the terms of the TFPA and in the meantime could not require more 
security than set forth in the TFPA. 
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on the undisputed record.  When it sued the United States in 1992 in Arizona, 

ITCA’s complaint alleged that the TFPA did not provide sufficient security—the 

very essence of its claim here.  ITCA was thus fully informed about how much 

security was required under the TFPA and in 1992 did not believe it was sufficient.   

 Because the limitations period is an express limitation upon the 

government's consent to be sued, the Court of Federal Claims had no power to toll 

the running of the statute of limitations on equitable grounds.  John R. Sand & 

Gravel Co. v. United States, 552 U.S. 130 (2008).  In sum, ITCA was required to 

bring its claim within six years of the inception of the Trust and by failing to do so, 

ITCA’s duty-to-obtain claim is barred by the statute of limitations and was thus 

properly dismissed by Judge Firestone. 

C.  Alternatively, the duty-to-obtain claim could have been dismissed for 
failure to state a claim. 

 
 ITCA’s Claim I also fails to state a claim because ITCA’s duty-to-obtain 

collateral claim is defective for three independent reasons:  (1) collateral estoppel 

bars ITCA’s duty-to-obtain claim; (2) no trust duty existed when the TFPA was 

negotiated and executed; and (3) ITCA has not alleged sufficient facts to show that 

the United States failed to obtain the security required under the Act. 

 A motion to dismiss under RCFC 12(b)(6) tests the legal sufficiency of a 

complaint in light of RCFC 8(a), which requires “a plausible ‘short and plain’ 
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statement of the plaintiff's claim, showing that the plaintiff is entitled to relief.”  K–

Tech Telecomm., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277, 1282 (Fed. Cir. 

2013) (quoting Skinner v. Switzer, 562 U.S. 521, 530 (2011)).  Legal conclusions 

in the complaint may be disregarded because although the court must “assume 

[the] veracity” of “well-pleaded factual allegations,” Iqbal, 556 U.S. at 679, 

conclusory allegations are not entitled to be assumed as true.  Iqbal, 556 U.S. at 

681.  A plaintiff must plead enough factual allegations “to raise a right to relief 

above the speculative level.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 

(2007).  A court should dismiss a complaint “when the facts asserted by the 

claimant do not entitle him to a legal remedy.”  Lindsay v. United States, 295 F.3d 

1252, 1257 (Fed. Cir. 2002). 

(1) Collateral estoppel defeats ITCA’s duty-to-obtain claim because it 
previously litigated the issue of sufficiency of security in the TFPA. 

 
 ITCA’s duty-to-obtain claim is barred by collateral estoppel because ITCA 

has previously litigated—and lost—the issue of whether the United States obtained 

adequate collateral under the TFPA.   

 The Supreme Court has “long recognized that ‘the determination of a 

question directly involved in one action is conclusive as to that question in a 

second suit.’”  B&B Hardware Inc. v. Hargis Indus. Inc., 135 S. Ct. 1293, 1302 

(2015) (quoting Cromwell v. County of Sac, 94 U.S. 351, 354 (1877)).  The 
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underlying rationale “is straightforward:  Once a court has decided an issue, it is 

‘forever settled as between the parties,’ . . . thereby ‘protect[ing]’ against “the 

expense and vexation attending multiple lawsuits, conserv[ing] judicial resources, 

and foster[ing] reliance on judicial action by minimizing the possibility of 

inconsistent verdicts.”  B&B Hardware Inc., 135 S. Ct. at 1302 (quoting Baldwin v. 

Iowa State Traveling Men’s Ass’n, 283 U.S. 522, 525 (1931), and Montana v. 

United States, 440 U.S. 147, 153-54 (1979)).  “Collateral estoppel applies equally 

to findings of fact and conclusions of law.”  Franklin Sav. Corp. v. United States, 

56 Fed. Cl. 720, 736 (2003) (italics in original) (citing Arizona v. California, 530 

U.S. 392, 414-15 (2000)). 

 Collateral estoppel bars re-litigation of any issue in ITCA’s second amended 

complaint if  “(i)  the issue previously adjudicated is identical with that now 

presented, (ii) that issue was ‘actually litigated’ in the prior case, (iii) the previous 

determination of that issue was necessary to the end-decision then made, and 

(iv) the party precluded was fully represented in the prior action.”  Kroeger v. U.S. 

Postal Serv., 865 F.2d 235, 239 (Fed. Cir. 1988) (quoting Thomas v. Gen. Servs. 

Admin., 794 F.2d 661, 664 (Fed. Cir. 1986)); see also Stephen Slesinger, Inc. v. 

Disney Enters., Inc., 702 F.3d 640, 644 (Fed. Cir. 2012); Banner v. United States, 

238 F.3d 1348, 1354 (Fed. Cir. 2001). 
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 All requirements for collateral estoppel are met here.  First, in its 1992 suit 

against the United States, ITCA alleged that the security obtained by the United 

States under the TFPA constituted “a violation by the Secretary under the terms of 

the [Act] which requires that the payment of all amounts due be adequately 

collateralized at the time of closing.”  Appx635.  In that action, ITCA also sought 

to enjoin “the Secretary from agreeing to inadequately collateralize the trust fund 

payments.”  Appx68, Appx641.   

 These allegations were actually litigated, and the district court denied relief, 

concluding that “the Secretary’s decisions regarding the adequacy of the collateral 

. . . are precluded from judicial review under subsection 402(h) of the [Act].”  Inter 

Tribal Council of Arizona v. Lujan, Order Denying Preliminary Injunction, (D. 

Ariz. Oct. 30, 1992) (Appx655).  The Ninth Circuit affirmed the district court’s 

dismissal for lack of subject matter jurisdiction and failure to state a claim on the 

grounds that “the actions of the Secretary are precluded from judicial review.” 

Inter Tribal Council of Arizona, 51 F.3d at 200; Appx69.  ITCA was also fully 

represented in its earlier suit. 

 ITCA’s duty-to-obtain claim here raises the same issue concerning whether 

the United States obtained sufficient collateral in the TFPA that ITCA raised in the 

1992 litigation.  Obviously, the relief sought here is different from what ITCA 
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sought in its 1992 suit against the United States.  But the relief sought in the 

subsequent case need not be identical for collateral estoppel to apply.  “[I]f the 

relief in the second suit is requested on a different basis from that in the first suit, 

collateral estoppel applies where ‘the question upon which recovery of the second 

demand depends has, under identical circumstances and conditions, been 

previously concluded by a judgment between the parties.’”  Underwood Livestock, 

Inc. v. United States, 89 Fed. Cl. 287, 300 (2009) (quoting Williams v. United 

States, 86 Fed. Cl. 594, 602 (2009)).  Even when the first court does not possess 

jurisdiction to entertain the claim presented in the second court, when an issue of 

law or fact has been resolved in the first court, the resolution of that issue has 

preclusive effect in the second court.  See Jensen v. United States, 17 Cl. Ct. 583, 

590 (1989) (plaintiff was collaterally estopped from alleging that United States was 

liable for taking water rights in a subsequent suit when a Washington state court 

already determined that plaintiff failed to identify a property interest in such water 

rights); accord In re Assante, 470 B.R. 707, 713 (Bankr. S.D.N.Y. 2012) (collateral 

estoppel barred equitable subordination claim in bankruptcy because the claim was 

based upon allegations resolved in prior state court foreclosure action); see also 

Gillmore-Gribble Apts., Inc. v. United States, 182 Ct. Cl. 911, 912 (1968) 

(collateral estoppel barred developer’s affirmative claim for rescission when 
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district court previously rejected the developer’s rescission defense in earlier suit); 

Cheyenne-Arapaho Tribes of Okla. v. United States, 33 Fed. Cl. 464, 469-70 

(1995). 

 Because ITCA previously litigated the issue of the sufficiency of the security 

obtained in the TFPA, it is collaterally estopped from re-litigating the issue here.  

The decision below can thus be affirmed because the duty-to-obtain claim failed to 

state a claim. 

(2) ITCA could not state a claim for relief because the United States 
was not acting as a trustee when it obtained the security in the 
TFPA. 

 
 The Act plainly imposes no trust duty on the United States until after the 

Indian School property was exchanged and after the United States began to receive 

payments from Collier for deposit into the Trust.  See Appx115, § 405(a).  The 

land exchange involved only federal (not tribal) land and did not close until 1996; 

Collier made its first payment on December 18, 1997.  Appx70.  Under the Act, 

then, the earliest that the Trust could have been established was in 1996 (when the 

land exchange closed), but it is more likely that no trust duty came into existence 

before December 18, 1997, when the United States received Collier’s first 

payment.10   

                                                 
10  See Restatement (Third) of Trusts § 2, comment i (2003) (“A trust cannot be 
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 The Indian School land was United States property before the land exchange 

closed, and was never ITCA property, so no trust existed between the United States 

and ITCA with respect to the land.  See, e.g., 125 Fed. Cl. at 502 n.14 (noting that 

ITCA only has statutory trust claims here and not common law trust claims).  

ITCA is thus unable to state a trust claim against the United States for any actions 

the United States took or failed to take before the existence of the Trust.  

Therefore, ITCA’s claim that the United States breached a trust duty to obtain 

more security when it negotiated the TFPA is irreparably defective and provided 

an alternative basis for dismissal below. 

(3) ITCA has not stated a claim for relief because the United States 
complied with the Act’s security requirements. 

 
 In the second amended complaint, ITCA alleged that the value of the 

security obtained in the TFPA was inadequate because it secured only the $34.9 

million principal but not the 30 annual interest payments.  See Appx87.  

Ordinarily, of course, collateral is meant to secure the principal amount of a debt.  

If a debtor defaults on a loan, the lender forecloses on the collateral to recover the 

unpaid principal, not all future interest.  In banking, at least, future interest is 

                                                 
created unless there is trust property in existence and ascertainable at the time of 
the creation of the trust.”); see also id. § 41 (“An expectation or hope of receiving 
property in the future, or an interest that has not come into existence or has ceased 
to exist, cannot be held in trust.”). 
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earned by reinvesting or relending the recovered funds; it is not customarily 

charged to the debtor.  Before passage of the Act in 1988, the Congressional 

Budget Office analyzed whether a lump sum payment at closing or 30 annual 

payments equal to the interest due annually under the Act plus a balloon payment 

of the principal would ultimately (i.e., at the end of 30 years) produce different 

levels of funding for the Trust Funds.  See 134 Cong. Rec. S13519-02, 1988 WL 

176577 (Sep. 28, 1988).  The CBO analysis demonstrates this rudimentary lending 

practice: “Under CBO interest rate assumptions,” the investment of $34.9 million 

over thirty years does not produce a different result than thirty years of interest 

payments with a lump-sum payment of the $34.9 principal at the end of the thirty 

years.  See 1988 WL 176577 at 3.   

 The CBO analysis thus provides a fundamental premise that disproves the 

basis of ITCA’s argument for liability.  When Congress passed the Act, the CBO 

had concluded that collateral sufficient to recover the principal was sufficient to 

cover the full interest payment stream.  Indeed, had interest assumptions made in 

1992—when the TFPA was negotiated—remained accurate, the United States 

could reinvest the recovered principal to earn “future” interest.  The interest rate 

assumptions, did not, of course, remain accurate and the current prevailing interest 

rate is less than the 8.5% interest rate that Collier was required to pay.  But no 
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trustee is required to predict the future, and the United States is not required to be 

omniscient when it negotiates a loan agreement.  See Gila River Pima-Maricopa 

Indian Community v. United States, 9 Cl. Ct. 660 (Cl. Ct. 1986) (reasonableness of 

BIA’s action in leasing trust land for partial development must be considered at the 

time decision was made).  ITCA’s alleged facts, therefore, even if true, do not 

show that the security obtained in the TFPA was insufficient at the time that it was 

negotiated.   

 In any event, the United States’ trust duties are more strictly defined by 

“applicable statutes and regulations.”  Jicarilla Apache Nation, 564 U.S. at 177.  

The Act defines the United States’ trust duties with respect to the Trust and its 

beneficiaries and, as demonstrated above, the Act does not require the United 

States to obtain any particular amount of security, but rather only requires the 

United States to “hold in trust the security provided in accordance with the Trust 

Fund Payment Agreement.”  Appx115, § 405(c)(2).  The Act also gives the United 

States discretion with regard to security, limited only by the terms of the TFPA.  

The TFPA, then, while not the source of any enforceable trust duty, provides a safe 

harbor.  Under the Act, if the United States complies with the terms of the TFPA, 

then ITCA cannot prove a breach of a trust regarding the security.  Thus, the 

second amended complaint does not—and cannot—state a cognizable claim, and 
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ITCA’s duty-to-obtain security claims could have been dismissed on this ground 

under Rule 12(b)(6). 

D. ITCA’s duty-to-maintain claim was properly dismissed for failure to 
state a claim because ITCA has not alleged facts entitling it to a legal 
remedy. 
 

 ITCA’s second theory of supposed trust liability in Claim I—that the United 

States failed to maintain sufficient security at various points during the life of the 

trust—also was properly dismissed.  ITCA uses the same faulty calculation for 

sufficiency of security in this duty-to-maintain-claim as it does for its duty-to-

obtain claim.  As discussed above, since the United States complied with the terms 

of the TFPA related to security for the Trust, then the United States is not liable for 

a violation of any trust duty to maintain security because the source of any such 

duty is the Act—and the Act only requires the United States to hold the security 

provided in accordance with the TFPA.11 

                                                 
11  In ruling on the United States’ motion to dismiss the original complaint, the trial 
court decided that the Act’s provision requiring the United States to hold in trust 
the security provided under the TFPA allowed the court “to infer that the 
government has a duty to hold and maintain adequate security for the benefit of the 
trust.”  125 Fed. Cl. at 502.  The court was in error.  As demonstrated above, the 
United States’ trust duties are strictly defined by “applicable statutes and 
regulations.”  Jicarilla Apache Nation, 564 U.S. at 177.  The Act defines the 
United States’ trust duties with respect to the Trust and its beneficiaries.  The Act 
by its express terms does not require the United States to monitor or maintain any 
particular amount of security, but rather only requires the United States to “hold in 
trust the security provided in accordance with the Trust Fund Payment 
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 The Deed of Trust, which is an exhibit to, and incorporated into the TFPA, 

contains a “Maintenance of Collateral” provision in section 6.3(a).  The Arizona 

District Court, in granting summary judgment in favor of the United States in its 

suit against Collier, determined that the Deed of Trust’s maintenance-of-collateral-

value provision imposed “a continuing obligation on Collier to supplement the 

Trust Estate with government-backed securities if the remaining collateral in the 

Trust Estate falls below the 130% level.”  United States v. Barron Collier Co., 

2016 WL 3537802, *9 (D. Ariz. June 29, 2016) (emphasis added).  

 The United States was thus entitled to rely on this provision of the TFPA, 

which, throughout the life of the trust required Collier to monitor the level of 

security and to supplement that collateral, as necessary, with government-backed 

securities.  Thus, the TFPA had a mechanism in place for monitoring collateral 

sufficiency.  When Collier breached its duty to supplement collateral, the United 

States sued Collier for specific performance of the collateral maintenance 

provision and obtained a judgment requiring Collier to supplement security.   

 Although the parties to the Arizona litigation, as well as the district court, 

relied upon an appraised value of the recovered property that turned out to be 

                                                 
Agreement.”  Appx115, § 405(c)(2).  The trial court thus lacked jurisdiction over 
this part of Claim I.  
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higher than its eventual sale value, no trustee is required to predict the future.  

Neither the United States nor the district court in Arizona could know how much 

the property would sell for when the amount of supplemental security owed by 

Collier was determined.  The court and the United States were entitled to rely on 

the best available information at the time.  Neither the United States, nor any other 

trustee, is a guarantor or insurer of trust property.  See United States v. Mason, 412 

U.S. 391, 398 (1973) (“[I]t has long been recognized that a trustee is not an insurer 

of trust property.”).  And the United States was not an insurer or guarantor for the 

sale of the Indian School property.12  

 The United States complied with the provisions of the TFPA regarding 

maintenance of security and obtained a judgment against Collier to supplement the 

security as required under the TFPA.  Under these circumstances, Judge Firestone 

rightly concluded that ITCA cannot allege a cognizable claim that the United 

States has breached any trust duty related to maintaining sufficient security under 

the provisions of the TFPA and thus the duty-to-maintain component of Claim I 

was properly dismissed. 

 

                                                 
12   In the TFPA, the United States sought to ameliorate the risk of security 
valuation fluctuations by requiring Collier to maintain security at 130% of the 
remaining accrued obligation, thus in effect over-securing the debt. 
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2. Claim II Was Properly Dismissed for Lack of Subject-Matter Jurisdiction 
and for Failure to State a Claim. 

 
ITCA’s claim that the United States had a fiduciary duty to make the trust 

payments not made by Collier was properly dismissed because the trial court had 

no jurisdiction to entertain that claim.  But even if it had, the claim was properly 

dismissed because it failed to state a claim upon which relief may be granted.   

A.  The trial court lacked jurisdiction to entertain Claim II because no 
statute mandates payment of money by the United States to replace 
Collier’s missing trust fund payments. 

 
(1) The Act is not money-mandating and only requires the United 

States to deposit payments from Collier, the third-party obligor, into 
the Trust. 

 
 ITCA’s Claim II does not clear the Navajo II jurisdictional hurdle.  The Act 

requires Collier to make trust fund payments to the United States, and it requires 

the United States to deposit those payments into the Trust.  See Appx111, 

§§ 403(a) & (c).  The Act does not require the United States to make Collier’s 

missed payments.  ITCA has conceded that the United States has deposited all 

payments made by Collier into the Trust and thus the Court need look no further.  

No money-mandating duty supports Claim II, and therefore the trial court had no 

subject-matter jurisdiction to entertain this claim.   
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Also no specific rights-creating prescription or duty is imposed here by 

statute or regulation to make up missing payments from a third-party obligor.  For 

this reason, too, the trial court consequently had no jurisdiction over Claim II. 

 Moreover, no trust principle requires a trustee to replenish or indemnify a 

trust from his own funds to make up for missing payments from a third-party 

obligor.  See, e.g., Creek Nation v. United States, 318 U.S. 629, 640 (1943); see 

also Mason, 412 U.S. at 398 (a trustee is not an insurer of trust property); 

Restatement (Third) of Trusts § 99 (2012) (“Absent a breach of trust, a trustee (a) 

is not liable for a loss or depreciation in the value of trust property”).  Without an 

express command in the Act that the United States insure against a deficiency, no 

statutory mandate to pay exists, and the trial court had no jurisdiction. 

(2)  No implied statutory provision can mandate payment of money by 
the United States. 

 
 ITCA claims to discern in the Act an implied duty of the United States to 

make trust payments missed by Collier.  ITCA relies on provisions of the Act that 

require Collier to make trust payments, attempting to transform Collier’s obligation 

into a duty of the United States in two steps, piling inference upon inference.  First, 

ITCA infers the existence of an implied duty of the United States to collect 

Collier’s missed payments.  Pl. Br. 27-28.  Then, ITCA infers the existence of an 
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implied duty of the United States to make any payments that it is unable to collect 

from Collier.  Pl. Br. 28-29.13 

 ITCA’s reliance on implied fiduciary duties obviously runs counter to 

ITCA’s acknowledgement that its claims must be based on express statutory duties.  

To support its inconsistent positions, ITCA relies on two inapposite cases, 

Shoshone Indian Tribe v. United States, 364 F.3d 1339 (Fed. Cir. 2004) and Osage 

Tribe v. United States, 68 Fed. Cl. 322 (2005).  The statutory and regulatory 

structures of the trusts in those cases, however, were entirely different from the Act 

and the Trust here. 

 In both of those cases the assets underlying the revenue-generating mineral 

resources – sand and gravel in Shoshone and oil and gas in Osage – were owned by 

the tribe.  Shoshone, 364 F.3d at 1343; Osage, 68 Fed. Cl. at 324.  The United 

States had a trust duty to manage those tribal resources, and a comprehensive 

regulatory structure specified the United States’ trust management obligations.  

                                                 
13 Perhaps recognizing that an implied collection duty cannot be attributed to the 
United States and that the Act contains no such duty, ITCA now softly argues that 
this collection duty is really just a subset of the alleged duty to obtain sufficient 
security, and that the United States thus had a duty to collect on the security it 
obtained.  Pl. Br. 27.  But this argument is merely just a restated version of ITCA’s 
unpersuasive arguments in support of Claim I and should be rejected for the 
reasons discussed above.  In any event, Claim II as actually stated in the second 
amended complaint does not rely on this newly-discovered alleged security-
collection deficiency. 
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Shoshone, 364 F.3d at 1344-45; Osage, 68 Fed. Cl. at 324.  These regulations 

required the United States to approve all mineral leases and contracts entered into 

between the companies and the tribal beneficiaries.  Shoshone 364 F.3d at 1350; 

Osage, 68 Fed. Cl. at 331.14   

 In stark contrast, the revenue-generating source of the trust payments here 

arises from the sale of federal property.  That land was neither trust property of 

ITCA nor any tribe, but instead was surplus federal land owned by the United 

States.  Because ITCA did not own the Indian School land, the United States had 

no corresponding trust duty to manage any ITCA resource.  For this reason, unlike 

in Shoshone and Osage, no regulatory structure existed for management of any 

resources.  The TFPA, the Deed of Trust, and the Promissory Note, were all 

between Collier and the United States, not Collier and ITCA.  Finally, as 

acknowledged by ITCA, the loan agreements here contain non-recourse provisions 

that preclude collection of missed payments as such.   

 In short, before deposit into the Trust, the money to be paid by Collier was 

neither ITCA’s property nor trust property.  This money only becomes trust 

property after receipt by the United States.  The Act contains no specific fiduciary 

                                                 
14  The courts in those cases also make no mention of any non-recourse provisions 
in the mineral contracts and leases, unlike the agreements that the United States 
had with Collier here. 
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duty requiring the United States to collect or make Collier’s payments, and nothing 

in Shoshone or Osage holds otherwise.  

 Even if a duty to collect Collier’s missed payments were to exist, ITCA 

makes no effort to describe how such a collection duty would require the United 

States to compensate ITCA for the full value of Collier’s missed payments.  At 

most, under ordinary trust principles, the United States would have only a 

responsibility to take prudent steps to try to collect as much of the missing required 

payments from Collier as is reasonable.  See, e.g., Restatement (Second) of Trusts 

§ 177 comment a (1959) (“If the settlor or a third person has covenanted to transfer 

property to the trust, it is the duty of the trustee to take reasonable steps to enforce 

such covenant”); id. (“If it reasonably appears to the trustee that a claim cannot be 

collected in full, or where it appears doubtful whether the claim is enforceable, he 

can properly make an agreement of compromise”).   

 This, of course, is precisely what the United States did in bringing suit 

against Collier.  The non-recourse provisions did not permit a collection action 

against Collier for money damages, but the United States brought an action in 

equity against Collier for specific performance of the collateral maintenance terms 

of the TFPA.  
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There being no money-mandating duty to support this breach of trust claim, 

Judge Firestone properly dismissed Claim II. 

B.  Alternatively, Claim II was properly dismissed for failure to state a 
claim because the Act does not require the United States to substitute 
payments for Collier 

 
 Even if the trial court had jurisdiction over Claim II, it was properly 

dismissed because ITCA has not stated a claim for relief. 

 The United States’ trust duties are defined by “applicable statutes and 

regulations.”  Jicarilla Apache Nation, 131 S. Ct. at 2325.  The Act defines the 

United States’ trust duties with respect to the Trust and its beneficiaries and, as 

discussed above, the Act does not require the United States to make missing trust 

payments.  ITCA has also failed to identify a trust res.  The missing Collier 

payments are not trust property.  Only after Collier has made the payment does the 

money become trust property that the United States then has an obligation to 

deposit into the Trust.  ITCA has thus not stated a claim for breach of trust in 

Claim II, and this claim must be dismissed for failure to state a claim. 

CONCLUSION 

For these reasons, the judgment of the trial court should be affirmed. 
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