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CORPORATE DISCLOSURE STATEMENT 

Pursuant to the Federal Rules of Appellate Procedure, Rule 26.1, Plaintiff-

Appellee JW Gaming Development, LLC, hereby certifies, by and through its 

counsel of record, that it is a privately-held limited liability company organized 

under the laws of the State of California.  No parent corporation or publicly held 

corporation owns 10% or more of stock or any other interest in JW Gaming 

Development, LLC. 

Dated:  March 25, 2019 FREDERICKS PEEBLES & MORGAN LLP 
 

By:  /s/ Gregory M. Narvaez   
Gregory M. Narvaez 
 
Attorneys for Plaintiff-Appellee 
JW Gaming Development, LLC 
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STATEMENT OF JURISDICTION 

The district court has jurisdiction over this action pursuant to 28 U.S.C. §§ 

1331 (federal question), 1367(a) (supplemental jurisdiction), and 1441 (removal 

from state court). 

The district court’s order denying James’1 motion to dismiss based on tribal 

sovereign immunity is considered a final decision for purposes of appellate 

jurisdiction under 28 U.S.C. § 1291.  Pistor v. Garcia, 791 F.3d 1104, 1110 (9th 

Cir. 2015).  The Circuit Court’s jurisdiction over this appeal is limited to the 

question of sovereign immunity.  Id. at 1114.2 

                                                 
1 The defendant-appellants are Angela James, Leona L. Williams, Lenora Steele, 
Kathy Stallworth, Michelle Campbell, Julian J. Maldonado, Donald Williams, 
Veronica Timberlake, Cassandra Steele, Jason Edward Running Bear Steele, and 
Andrew Stevenson.  They are collectively referred to herein as “James.”  
Defendant Pinoleville Pomo Nation (the “Tribe”) is also an appellant, but since the 
Tribe is not a defendant in the claims on appeal (the second through sixth causes of 
action), the Tribe lacks standing to appeal.  See Bryant v. Technical Research Co., 
654 F.2d 1337, 1343 (9th Cir. 1981) (“A party may only appeal to protect its own 
interests, not those of any other party.”) (internal quotation marks omitted).  
2 Although James’ notice of appeal invokes “pendent appellate jurisdiction,” ER 
29-30 (Notice of Appeal), James does not reference pendent jurisdiction in her 
brief, nor attempt to establish that the exercise of such jurisdiction is warranted.  
See Opening Br. at 4.  Nor does James’ statement of the issue presented for review 
encompass the three issues claimed to be “pendent” – plaintiff’s standing with 
respect to the RICO claims, the justiciability of the fraud and RICO claims “due to 
the presence of an intra-tribal dispute,” and the denial of James’ Rule 12(b)(6) 
motion to dismiss the fraud and RICO claims for failure to state a claim.  See ER 
29-30 (Notice of Appeal); Opening Br. at 5.  To the extent parts of James’ 
argument nevertheless touch on one or more of these issues, the Court lacks 
pendent appellate jurisdiction to review them because they are not “inextricably 
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The appeal is timely pursuant to Rule 4(a)(1)(A) of the Federal Rules of 

Appellate Procedure.  The order appealed from was entered on October 5, 2018, 

and the notice of appeal was filed on October 12, 2018. 

ISSUE PRESENTED 

Whether an Indian tribe’s sovereign immunity bars an action to hold 

individual tribal officials and employees personally liable to pay money damages 

for the individual defendants’ fraud and racketeering activities, when the individual 

defendants are alleged to have injured the plaintiff and, simultaneously, the tribe 

whose sovereign immunity the individual defendants invoke to shield themselves. 

STATEMENT OF THE CASE 

I. Introduction 

Through this appeal, James would have this Court reverse the district court 

and conclude that tribal sovereign immunity shields James from claims that she is 

personally liable for acts of fraud and racketeering3 that directly injured plaintiff-

appellee JW Gaming Development, LLC (“JW Gaming”). 

                                                 
intertwined” with the sovereign immunity issue.  See United States v. Decinces, 
808 F.3d 785, 792 (9th Cir. 2015); Cunningham v. Gates, 229 F.3d 1271, 1284-85 
(9th Cir. 2000) (the criterion is interpreted “very narrowly” and it is not met if the 
Court “must apply different legal standards to each issue”). 
3 See Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-
1968 (“RICO”). 
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JW Gaming’s complaint alleges that James (along with other defendants not 

party to this appeal) engaged in the following primary acts of fraud and 

racketeering activity:  (1) They created a sham $5.352 million promissory note and 

presented it to JW Gaming as evidence of a purported loan (now known to be non-

existent) by co-defendant Canales Group LLC to the Tribe, on which JW Gaming 

relied when making a “matching” investment of $5.38 million for the Tribe’s 

fledgling casino gaming project.  (2) They used the funds invested by JW Gaming 

for personal purposes, rather than for the Tribe’s gaming project.  (3) To conceal 

their misuse of the money, they created and presented to JW Gaming a falsified 

Tribal accounting of the Tribe’s expenditure of JW Gaming’s $5.38 million 

investment, which contained false entries concealing no less than $324,900 in 

expenditures.4  (4) They sent a sham notice of default blaming JW Gaming for 

putting the project in jeopardy by not investing enough money and demanded that 

JW Gaming provide more funding.  (5) They created and presented to JW Gaming 

a second sham promissory note obligating the Tribe to pay co-defendant Canales 

Group $5.352 million, to conceal the fraud initially perpetrated with the first sham 

promissory note.  These allegations of fraud and racketeering activity are 

                                                 
4 Initial discovery in the district court has revealed information that nearly triples 
this number.  Because this information is not in the appellate record, however, JW 
Gaming references the smaller amount alleged in the complaint. 
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supported by documents filed as exhibits to the complaint, which include 

testimony and documents given by defendants under penalty of perjury.5 

What is more, these acts harmed not only JW Gaming in the amount of at 

least $5.38 million, but also injured the very tribe whose immunity the individuals 

are invoking to shield themselves.  For instance, the second sham promissory note, 

which matures on July 10, 2019, obligates the Tribe to “repay” approximately $10 

million to co-defendant Canales Group for a loan the Tribe never, in fact, received. 

JW Gaming sued the individuals who engaged in fraud and racketeering – 

those who made misrepresentations, siphoned JW Gaming’s money for their 

personal use, concealed the truth, and knowingly enabled the ongoing fraudulent 

enterprise.  JW Gaming seeks to recover damages from these individuals 

personally.  JW Gaming also sued the Tribe (not the individuals) for breach of 

contract, based on the Tribe’s failure to repay JW Gaming when the promissory 

note became due and payable, and relying on a waiver of the Tribe’s sovereign 

immunity expressly set out in the promissory note.  James insists that the 

individual defendants alleged to have defrauded JW Gaming (and others) while 

                                                 
5 The exhibits to the complaint may be found in JW Gaming’s Supplemental 
Excerpts of the Record (“SER”).  The Excerpts of Record filed by James are cited 
as “ER,” and her Opening Brief is cited as “Opening Br.”  Page citations to these 
documents refer to the sequential page numbers printed at the bottom of each page.   

  Case: 18-17008, 03/25/2019, ID: 11241513, DktEntry: 17, Page 12 of 65



13 

“serving” the Tribal government as officials or employees are immunized from suit 

by the Tribe’s sovereign immunity. 

To reach the result urged by James, the Court would be required to disregard 

clear and controlling precedent of the Supreme Court, Lewis v. Clarke, 137 S.Ct. 

1285 (2017), and this Circuit, Pistor v. Garcia, 791 F.3d 1104 (9th Cir. 2015); 

Maxwell v. County of San Diego, 708 F.3d 1075 (9th Cir. 2013), and conclude that 

the Tribe, not the individual defendants, is the “real party in interest” to the fraud 

and RICO claims.  Such result is insupportable because, as the district court 

concluded, “[i]n the event of an adverse judgment [on the fraud and RICO claims], 

the individual defendants – not the Tribe – will be bound.”  ER 6 (Order Den. Mot. 

to Dismiss at 6). 

The controlling caselaw is recent (though deeply rooted) and resoundingly 

clear:  The identity of the real party interest – the individual or the sovereign – 

depends on “whether the remedy sought is truly against the sovereign.”  Lewis, 137 

S.Ct. at 1290.  “Personal-capacity suits … seek to impose individual liability upon 

a government officer for actions taken under color of state law[, and o]fficers sued 

in their personal capacity come to the court as individuals[.]”  Id. at 1291 (internal 

quotation marks omitted, emphasis in original).  “[I]n a suit brought against a tribal 

employee in his individual capacity, the employee, not the tribe, is the real party in 

interest and the tribe’s sovereign immunity is not implicated.”  Lewis, 137 S.Ct. at 
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1288.  Even before Lewis, this remedy-focused analysis was the law in this Circuit.  

See Pistor, 791 F.3d at 1113 (“‘Normally, a suit like this one – brought against 

individual officers in their individual capacities – does not implicate sovereign 

immunity.  The plaintiff seeks money damages not from the [tribal] treasury but 

from the officers personally.  Due to the essential nature and effect of the relief 

sought, the sovereign is not the real, substantial party in interest.’”) (quoting 

Maxwell at 1089).   

The complaint reveals a long-running scheme by individual defendants – 

including individuals who were empowered by their government positions – to 

defraud others (including the Tribe), enrich themselves and, until now, escape 

personal liability.  Lewis, Pistor and Maxwell compel the Court to affirm the 

district court’s decision to let the fraud and RICO claims proceed. 

II. Factual background. 

A. JW Gaming loans the Tribe $5.38 million. 

JW Gaming made wire transfers to the Tribe in the average amount of 

approximately $190,000 per month from 2009 to 2011.  ER 95-96 (Compl. ¶¶ 163-

64).  The payments were made into two bank accounts belonging to Tribe.  ER 96 

(Compl. ¶¶ 165).  The authorized signers on the two accounts were the Tribe’s 

chairperson, Leona Williams, and her daughter, the Tribe’s vice-chairperson, 

Angela James.  ER 97 (Compl. ¶¶ 170-74).  Including two checks JW Gaming 
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wrote to defendants John Tang ($280,000) and Michael Canales ($100,000), JW 

Gaming paid the Tribe a total of $5.38 million.  ER 89 (Compl. ¶¶ 115-117); ER 

96 (Compl. ¶ 164). 

JW Gaming made these payments relying on representations that it was 

matching defendant Canales Group LLC’s earlier investment of $5.352 million 

with the Tribe.  ER 87-88 (Compl. ¶¶ 107-108, 110).6  Defendants Michael 

Canales and John Tang represented that Canales Group had previously invested 

over $5 million with the Tribe, and that JW Gaming’s matching investment was 

required to advance the Tribe’s casino project.  ER 87-89 (Compl. ¶¶ 106, 112, 

114).  When JW Gaming insisted on proof of the Canales investment, Tang 

emailed JW Gaming a $5.352 million promissory note between Canales Group as 

payee, and Pinoleville Economic Development LLC (“PED,” a company owned by 

Angela James and Leona Williams) as payor.  ER 88-89 (Compl. ¶¶ 110, 119; Ex. 

5).  Relying on these representations and documentation, JW Gaming loaned 

matching funds of $5.38 million to the Tribe for its gaming project.  ER 90, 117, 

119 (Compl. ¶¶ 124, 317, 327).  After JW Gaming had fully funded the $5.38 

million loan to the Tribe, the Tribe remained without a casino.  ER 113 (Compl. ¶ 

269). 

                                                 
6 Canales Group and its members are longstanding “insiders” of the Tribe.  ER 87, 
113, 132, 133 (Compl. ¶¶ 99-100, 273, 275, 430, 434). 

  Case: 18-17008, 03/25/2019, ID: 11241513, DktEntry: 17, Page 15 of 65



16 

At JW Gaming’s request, in 2011 the Tribe provided an accounting of the 

Tribe’s expenditure of the loan proceeds.  ER 119 (Compl. ¶ 328).  JW Gaming 

would learn much later that this accounting was false.  ER 120-123 (Compl. ¶¶ 

335-354). 

Shortly after providing the accounting to JW Gaming, the Tribe, under 

signatures of Leona Williams and Angela James, sent a notice of default 

demanding more money from JW Gaming.  ER 102 (Compl. ¶ 210).  In response, 

JW Gaming offered to fund the Tribe an additional $850,000 in exchange for more 

control over the project.  ER 102-103 (Compl. ¶¶ 210-217).  This offer was 

rejected.  ER 103-108 (Compl. ¶ 218-231). 

The Tribe, Tang, Canales Group, and JW Gaming eventually agreed to 

resolve the Tribe’s notice of default by dissolving their prior agreements, with JW 

Gaming and Canales Group each obtaining separate promissory notes from the 

Tribe for the capital each had invested with the Tribe.  ER 108 (Compl. ¶ 235).  

For its investment of $5.38 million, JW Gaming entered a promissory note with the 

Tribe and Pinoleville Gaming Authority.  ER 108-09 (Compl. ¶¶ 239-40); 168-179 

(Compl. Ex. 26).  Under that note (sometimes called the “Company-Tribe 2012 

Note” or the “JW Gaming Note”), JW Gaming’s investment began bearing interest 

prospectively from the date of execution.  SER 170 (Compl. Ex. 26, p. 2).  The 

note also provides that JW Gaming’s recourse for breach is limited to the revenues 
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of a gaming facility.  ER 110 (Compl. ¶ 250); SER 171 (Compl. Ex. 26, p. 3).  

However, the note also states that it would become “immediately due and payable” 

on July 10, 2015 if the Tribe had not constructed a casino by then.  ER 110 

(Compl. ¶ 252); SER 170 (Compl. Ex. 26, p. 2). 

Months after JW Gaming executed its note, it was provided a copy of the 

note that Canales Group had separately negotiated with the Tribe for the $5.352 

million it had previously invested.  ER 124 (Compl. ¶ 370).  Unlike the JW 

Gaming note, the Canales note provides that its $5.352 million investment began to 

accrue interest back-dated four years, from May 30, 2008.  ER 112 (Compl. ¶ 262); 

SER 213 (Compl. Ex. 29, p. 1).  Also, unlike the JW Gaming note, the Canales 

note does not limit Canales Group’s recourse for the Tribe’s breach of the note to 

revenues of gaming, but instead grants Canales recourse to all revenues and liquid 

assets of the Tribe.  SER 214 (Compl. Ex. 29, p. 2).  The Canales note becomes 

due and payable on July 10, 2019 (four years after JW Gaming’s note matured).  

ER 110 (Compl. ¶ 252); ER 112 (Compl. ¶ 264); SER 213 (Compl. Ex. 29).   

Following execution of these two notes, JW Gaming cooperated with 

Canales, Tang and the Tribe to bring in other partners to the Tribe to develop a 

casino.  ER 113 (Compl. ¶ 267).  To date, however, the Tribe has been 

unsuccessful in developing a casino, with Michael Canales opining at one point 

that the senior debt on the project (the notes to JW Gaming and Canales) was too 
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risky for investors.  ER 113 (Compl. ¶¶ 269-270) (“We have informed [prospective 

developers] that the Tribe would be paying the debt out [of] their revenues.  So far 

no one is buying that scenario or wants to get involved with any notes on the 

facility.”). 

B. The fraud against JW Gaming is exposed in a separate 
lawsuit against the Tribe. 

In 2016, the Tribe, PED, Canales Group, Michael Canales, Leona Williams, 

and others were sued by Forster-Gill, Inc., in a suit seeking more than $1.5 million 

for fraud and breach of various agreements related to the defendants’ joint 

lease/purchase of an inn.  Forster-Gill, Inc. v. Pinoleville Pomo Nation, et al., No. 

SCUK-CVG16-68514 (Cal. Superior Ct., Mendocino County, filed Dec. 16, 2016).  

SER 3 (Declaration of Tim Gill in Support of Plaintiff’s Opposition to Motions to 

Dismiss (“Gill Decl.”) ¶ 11).  Forster-Gill had first sued the defendants in 2012, 

and sued them again in 2016 after they breached the promissory note they had used 

to settle the first suit.  SER 2-3 (Gill Decl. ¶¶ 10, 11). 

In response to the lawsuit, the Tribe asserted it was shielded from suit by 

sovereign immunity, and the parties engaged in contentious discovery regarding 

whether there was a valid waiver of immunity.  SER 3 (Gill Decl. ¶¶ 11, 13).  In 

jurisdictional discovery, the Tribe was ordered to produce an index of all Tribal 

Council resolutions from 2009 to 2016, SER 3 (Gill Decl. ¶ 14), and all contracts it 

had entered between 2009 and 2016 that contained a waiver of the Tribe’s 
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sovereign immunity, SER 3 (Gill Decl. ¶ 14).  The Tribe’s production contained 

virtually no meaningful resolutions, and only a handful of inconsequential 

contracts.  SER 3 (Gill Decl. ¶ 15). 

Forster-Gill began conducting its own investigation into the defendants.  

SER 3 (Gill Decl. ¶ 16).  Forster-Gill collected approximately six contracts to 

which the Tribe was party, but which the Tribe had failed to produce in discovery.  

SER 4 (Gill Decl. ¶ 17).  Forster-Gill also collected at least six resolutions which 

were not produced by the Tribe in discovery.  SER 4 (Gill Decl. ¶ 18).  Among the 

contracts that Forster-Gill collected in its investigation, but which the Tribe had not 

produced in discovery, was the JW Gaming Note.  SER 4 (Gill Decl. ¶ 19). 

As part of jurisdictional discovery, Forster-Gill took depositions of Leona 

Williams, Angela James, and Michael Canales.  SER 4 (Gill Decl. ¶ 20).  For the 

most part, Leona Williams and Angela James recalled very little about any matters 

involving the Tribe.  SER 4 (Gill Decl. ¶ 21).  When asked whether the Tribe had 

borrowed money from JW Gaming, Leona Williams testified: “I don’t remember.”  

SER 22 (Leona Williams Depo. Vol. I, at 182:12-15).7  Leona Williams also 

                                                 
7 When presented with a copy of the JW Gaming Note, Leona Williams did not 
remember the note itself (SER 23-24 (L. Williams Depo. 184:21-185:3)), or why 
the Tribe failed to produce information referencing or relating to the note (SER 24 
(L. Williams Depo. 185:4-13, 186:1-5)).  The sworn testimony of Angela James 
was very similar.  (SER 30 (A. James Depo. 62:6-11); SER 207 (A. James Depo. 
38:13-16)). 
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testified that the Tribe did not have any contracts with Canales Group.  ER 118 

(Compl. ¶ 322); SER 182 (L. Williams Dep. 23:14-16).  Michael Canales testified 

that Canales Group had never loaned money to the Tribe.  ER 117-118 (Compl. ¶ 

320); SER 24 (Michael Canales Depo. 24:3-17). 

In December 2017, the state superior court rejected the Tribe’s sovereign 

immunity defense, allowing Forster-Gill’s suit to proceed.  SER 5 (Gill Decl. ¶ 25).  

Thereafter, Forster-Gill’s president, Tim Gill, contacted JW Gaming informing it 

of Forster-Gill’s ongoing litigation with the Tribe, that Forster-Gill had obtained a 

copy of the JW Gaming Note, and of the testimony of Leona Williams, Angela 

James, and Michael Canales with respect to the Tribe’s dealings with JW Gaming.  

SER 5 (Gill Decl. ¶¶ 25-27).  Forster-Gill asked JW Gaming to provide Forster-

Gill any records to aid in Forster-Gill’s prosecution of its case against the Tribe.  

SER 5 (Gill Decl. ¶ 25).  JW Gaming provided Forster-Gill with the accounting the 

Tribe had provided JW Gaming in 2011, which reflected hundreds of thousands of 

dollars of JW Gaming’s money having been paid to Forster-Gill.  SER 5 (Gill 

Decl. ¶ 25).  With the 2011 accounting in hand, Forster-Gill reviewed its records 

for 2009 and determined that the 2011 accounting concealed $324,900 in 

expenditures for the period from December 18, 2008 through December 5, 2009, 

by fabricating, overstating, and double-counting payments to Forster-Gill.  ER 44-

45 (Compl. ¶ 346-354); and SER 232-34 (Compl. Ex. 32 (earlier declaration of T. 
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Gill dated February 13, 2018)).  Gill informed JW Gaming of Forster-Gill’s 

findings.  SER 6 (Gill Decl. ¶ 32).8 

C. The facts giving rise to the fraud and RICO claims. 

As a result of the information uncovered by Forster-Gill, JW Gaming began 

to understand how it had been defrauded.   

JW Gaming was fraudulently induced into loaning the Tribe $5.38 million.  

ER 119 (Compl. ¶ 326).  Michael Canales and Leona Williams manufactured the 

Sham 2008 Canales Note obligating PED to pay Canales Group $5.352 million.  

ER 118-19 (Compl. ¶ 325).  They knew that Canales Group had never loaned 

$5.352 million or an amount close to it.  ER 117-18 (Compl. ¶ 320-322).  

Nonetheless, they intended for JW Gaming to rely on the Sham 2008 Canales Note 

as evidence that Canales Group had made such loan.  ER 118-19 (Compl. ¶ 325). 

The defendants diverted a substantial part of JW Gaming’s loan to their 

personal uses.  ER 80-81, 123, 151-52 (Compl. ¶¶ 3, 356, 555).  Angela James and 

Leona Williams were the sole authorized signers on the two Tribe accounts into 

which $5 million was deposited.  ER 97 (Compl. ¶ 170 (Wells Fargo account), ¶ 

                                                 
8 The Mendocino County Superior Court entered a Stipulated Judgment and Order 
on May 17, 2018, in favor of Forster-Gill, and against the Tribe and PED, in the 
amount of $1.4 million.  SER 36-43 (Dkt. No. 18-1, Stipulated Judgment and 
Order, Forster-Gill, Inc. v. Pinoleville Pomo Nation, No. SCUK-CVG-16-68514-1 
(Cal. Superior Court, Mendocino County, May 17, 2018)).   
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174 (Chase account)).  Over a six-month period, $94,454.76 was paid to Julian 

Maldonado, the longtime romantic partner of, and co-parent with, Angela James.  

ER 151 (Compl. ¶¶ 555).  At least $400,000 was paid to PED, the entity formed 

“for Angela James and Leona Williams,” and in which they hold a personal 

ownership interest.  ER 82, 122, 140-45, 152 (Compl. ¶¶ 16-23, 350, 499, 556).  

Monies were also paid to Michael Canales ($165,240.60), Melissa Canales 

($14,000), Canales Group ($844,184.10), and John Tang ($68,000).  ER 151-52 

(Compl. ¶ 555).  This is all in addition to the $324,900 that Forster-Gill’s review 

found was concealed in the 2011 accounting as fabricated payments to Forster-

Gill.  ER 122-23 (Compl. ¶¶ 346, 347-55).  

The notice of default sent on behalf of the Tribe by Angela James and Leona 

Williams was in furtherance of their fraud.  ER 102-03 (Compl. ¶¶ 210-215); SER 

145 (Compl. Ex. 19).  It falsely claimed that JW Gaming had put the casino project 

in default by not providing adequate funding to the Tribe.  ER 102 (Compl. ¶ 212); 

SER 145 (Compl. Ex. 19).  It also directed JW Gaming to pay additional monies to 

the Tribe to cure the alleged default.  ER 102-03 (Compl. ¶ 213-14); SER 145 

(Comp. Ex. 19). 

The Sham 2012 Canales Note was fraudulent as to JW Gaming and the 

Tribe.  ER 113, 124 (Compl. ¶¶ 265, 372).  As to JW Gaming, the Sham 2012 

Canales Note concealed from JW Gaming that Michael Canales had not invested 
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$5.352 million with the Tribe, as JW Gaming had been told.  ER 124 (Compl. ¶ 

374).  The Sham 2012 Canales Note was also presented to prospective casino 

development partners as debt on the casino project, hindering the potential for the 

Tribe to secure permanent financing and develop the casino as a source of 

repayment to JW Gaming.  ER 113 (Compl. ¶¶ 269-270).  As to the Tribe, the 

Sham 2012 Canales Note obligates the Tribe to pay Canales Group approximately 

$10 million when it matures on July 10, 2019, all for a loan the Tribe never 

received.  ER 112-13 (Compl. ¶¶ 264-265).  The Sham 2012 Canales Note is a 

general recourse debt of the Tribe, enforceable against all revenues and liquid 

assets of the Tribe.  SER 214 (Compl. Ex. 29, Sham 2012 Canales Note, p. 2). 

D. The schemes alleged in the complaint. 

JW Gaming is the victim of a pervasive and ongoing pattern of conduct 

consisting of at least two schemes in which each of the individual defendants and 

Canales Group participates and benefits.  ER 126 (Compl. ¶ 388) (the individual 

defendants and Canales Group “are an association-in-fact enterprise whose 

common purpose is to convert the resources of third-parties (like [JW Gaming]), 

and the resources of the Tribe, to their personal benefit while using the Tribal 

governmental umbrella to shield the proceeds of their enterprise from detection by 

state and federal taxing authorities”).  Under the first scheme – dubbed in the 

complaint the “Third-Party Investment Scheme” – the individual defendants obtain 
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money from third parties like JW Gaming under false pretenses and convert it to 

their personal uses.  ER 132 (Compl. ¶ 429).  Under the second scheme – the so-

called “Tribal Looting Scheme” – the individual defendants loot the Tribe of its 

resources for their personal benefit.  ER 133 (Compl. ¶ 441).  The role of each of 

the individual defendants in these activities, all of which are outlined in the 

pleadings and papers in the record below, is supported by reliable information, 

most of which is sworn testimony from Leona Williams, Angela James, and 

Michael Canales, and documents given under penalty of perjury. 

III. Overview of the claims and the relief sought. 

JW Gaming filed suit in Mendocino County Superior Court on March 1, 

2018.  ER 79 (Compl. at 1).  Defendants jointly removed the action to the United 

States District Court for the Northern District of California on May 7, 2018.  ER 

162 (Dkt. 1, Notice of Removal). 

The complaint asserts six claims.  ER 79 (Compl. at 1) (listing six causes of 

action).  The first claim, for breach of contract, is against the “Tribal 

Organizational Defendants”9 for failure to repay JW Gaming its $5.38 million plus 

                                                 
9 The “Tribal Organizational Defendants” are the Tribe, the Pinoleville Gaming 
Authority, the Pinoleville Gaming Commission, the Pinoleville Business Board, 
and PED.  The note waives any sovereign immunity each of these entities may 
possess.  ER 114 (Compl. ¶ 284).  This set of defendants does not include any 
individuals or Canales Group. 
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interest on July 10, 2015, as required by the JW Gaming Note.  ER 114-16 (Compl. 

¶¶ 279-303).  The second claim is for fraud, ER 116-125 (Compl. ¶¶ 304-382), and 

the third through sixth claims are for violations of RICO, ER 125-153 (Compl. ¶¶ 

383-563).  The second through sixth causes of action are against only the 

individual defendants and Canales Group, not the Tribe or any of the other Tribal 

Organizational Defendants.  Only the second through sixth causes of action, and 

only the individual defendants who claim sovereign immunity from these claims, 

are at issue here. 

The complaint sets out the relief requested in this action.  ER 153-54.  

Against the Tribal Organizational Defendants – who are party only to the contract 

claim – the complaint seeks damages under the note, the appointment of a receiver, 

and a declaration that the note is a full recourse obligation.  ER 153-54 (Compl. 

Prayer for Relief ¶¶ 1, 2, 5).  Against the remaining individual defendants and 

Canales Group, the complaint seeks treble damages and attorney fees under RICO.  

ER 154 (Compl. Prayer for Relief ¶¶ 3-4). 

SUMMARY OF THE ARGUMENT 

James, not the Tribe, is the real party in interest to the fraud and RICO 

claims because the claims seek to impose upon James individual and personal 

liability to pay money damages.  See Lewis at 1291.  The fact that a judgment on 

these claims will hold James personally liable, and “will not operate against the 
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Tribe[,] … require action by the sovereign or disturb the sovereign’s property,” 

makes them personal-capacity claims.  Id. (internal quotation marks omitted).  

Sovereign immunity does not erect a barrier to such claims.  Id. 

The capacity in which James acted while engaged in the allegedly wrongful 

conduct is irrelevant to the analysis, which focuses on “who may be legally bound 

by the court’s adverse judgment[.]”  Lewis at 1292-93.  Nor does the fact that JW 

Gaming asserted a separate breach of contract claim against the Tribe impact the 

remedy-focused analysis of the fraud and RICO claims asserted against James.  

Finally, although the remedy-focused analysis inherently encompasses the 

important federal objective of preserving tribal self-government, the unique facts in 

this case – where James’ alleged pattern of conduct includes not only defrauding 

JW Gaming, but also looting the Tribe’s assets – confirm that shielding James 

from suit would do nothing to protect the sovereign’s interests.  

ARGUMENT 

I. Standard of review. 

The district court’s denial of James’ motion to dismiss the fraud and RICO 

claims on sovereign immunity grounds under Rule 12(b)(1) of the Federal Rules of 

Civil Procedure is reviewed de novo.  Pistor, 791 F.3d at 1110.  The Court assesses 

whether JW Gaming has met its burden to establish subject matter jurisdiction by 

reference to the facts alleged in the complaint, which are assumed to be true except 

  Case: 18-17008, 03/25/2019, ID: 11241513, DktEntry: 17, Page 26 of 65



27 

where James has presented evidence that creates a factual dispute.  Wolfe v. 

Strankman, 392 F.3d 358, 362 (9th Cir. 2004); see Whisnant v. United States, 400 

F.3d 1177, 1179 (9th Cir. 2005) (“Where a defendant in its motion to dismiss 

under [Rule 12(b)(1)] asserts that the allegations in the complaint are insufficient 

to establish subject matter jurisdiction as a matter of law (to be distinguished from 

a claim that the allegations on which jurisdiction depends are not true as a matter 

of fact), we take the allegations in the plaintiff’s complaint as true.”).  In this case, 

the district court correctly viewed James’ 12(b)(1) motion as an entirely “facial” 

challenge to the complaint’s allegations.  ER 4 (Order Den. Mot. to Dismiss at 4).10  

Because the 12(b)(6) portion of the district court’s order is not subject to review on 

this appeal (see footnote 2, supra), it should be accepted for present purposes that 

the complaint adequately states claims for relief, with the Court’s de novo review 

                                                 
10 James presents two arguably factual attacks she asserts are relevant to the 
sovereign immunity issue:  one regarding the supposed “internal tribal dispute” 
that is the “real issue driving this case,” see Opening Br. at 36 n.9, and another 
regarding whether two of the defendants were serving as Tribal officials at the time 
of the alleged wrongful conduct, see Opening Br. at 24.  Any factual findings by 
the district court relevant to its determination of subject matter jurisdiction are 
reviewed for clear error.  United States v. Peninsula Communications, Inc., 287 
F.3d 832, 836 (9th Cir. 2002).  The district court’s rejection of James’ “internal 
tribal dispute” conjecture (in the context of a separate aspect of her 12(b)(1) 
motion) was not clearly erroneous.  See ER 7-8 (Order Den. Mot. to Dismiss at 7-
8).  Although the court did not expressly address James’ second factual assertion, 
regarding the dates two defendants served on the Tribal council, the court 
implicitly found it was insufficient to grant her motion and that finding is also not 
clearly erroneous. 
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focusing on the distinct question relevant to sovereign immunity: whether the 

plausibly-alleged fraud and RICO claims are pled so as to allege James’ personal 

liability only. 

II. Tribal sovereign immunity does not bar the fraud and RICO 
claims because these claims only seek to hold James personally 
liable for money damages. 

In the context of lawsuits against employees and officials of a sovereign 

government, whether state, federal or tribal, courts must determine “whether the 

remedy sought is truly against the sovereign,” in order to assess “whether the 

sovereign is the real party in interest.”  Lewis, 137 S.Ct. at 1290.  If the suit 

“‘seek[s] to impose individual liability upon a government officer for actions taken 

under color of state law,’” then it is a personal-capacity suit, meaning “the real 

party in interest is the individual, not the sovereign.”  Id. at 1291 (quoting Hafer v. 

Melo, 502 U.S. 21, 25 (1991)) (emphasis supplied by Lewis). 

The “real party in interest” question is important because “[t]he identity of 

the real party in interest dictates what immunities may be available.”  Lewis at 

1291.  “Defendants in an official-capacity action may assert sovereign immunity,” 

while “[a]n officer in an individual capacity action, on the other hand, may be able 

to assert personal immunity defenses[.]”  Id.  “But sovereign immunity ‘does not 

erect a barrier against suits to impose individual and personal liability.’”  Id. 

(quoting Hafer at 30-31). 
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Lewis makes abundantly clear, in line with earlier Ninth Circuit decisions 

and more than a century of Supreme Court jurisprudence regarding state and 

federal sovereign immunity, that the “critical inquiry” to determine the real party in 

interest, and thus whether tribal sovereign immunity protects the defendants from 

suit, is “who may be legally bound by the court’s adverse judgment[.]”  Lewis at 

1292-93.  It is a “remedy-focused analysis,” as this Court has stated more than 

once.  Pistor, 791 F.3d at 1113 (quoting Maxwell, 708 F.3d at 1088).  The remedy-

focused analysis, which “turn[s] on where the potential legal liability” lies, Lewis 

at 1292 (emphasis in original), does not extend sovereign immunity to any 

defendant tribal employee or official where “the judgment will not operate against 

the Tribe” or, in other words, where the judgment “‘will not require action by the 

sovereign or disturb the sovereign’s property,’” id. at 1291 (quoting Larson v. 

Domestic and Foreign Commerce Corp., 337 U.S. 682, 687 (1949)). 

The remedy-focused analysis employed in Lewis has deep roots as the 

touchstone for distinguishing official-capacity suits (where sovereign immunity is 

available) from personal-capacity suits (where sovereign immunity is not 

available).  For example, the Supreme Court long ago explained that sovereign 

immunity (and the associated jurisdictional question) arises “where it is manifest, 

upon the face of the record, that the defendants have no individual interest in the 

controversy, and that the relief sought against them is only in their official capacity 
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as representatives of the state, which alone is to be affected by the judgment or 

decree[.]”  Ex parte Ayers, 123 U.S. 443, 489 (1887) (emphasis added).  

Conversely, the “vital principle” that allows individual-capacity claims to proceed 

against government officials “is that the defendants, though professing to act as 

officers of the state, are threatening a violation of the personal or property rights of 

the complainant, for which they are personally and individually liable.”  Id. at 500 

(emphasis added).  Such individual-capacity actions are therefore permitted “where 

the act complained of, considered apart from the official authority alleged as its 

justification, and as the personal act of the individual defendant, constituted a 

violation of right for which the plaintiff was entitled to a remedy at law or in equity 

against the wrong-doer in his individual character.”  Id. at 502 (emphasis added).   

Following Ayers, the Court continued to focus on the remedy sought in 

distinguishing between the “two principal classes” of lawsuits that we now call 

official-capacity and individual-capacity (or personal-capacity) suits.  In re State of 

New York, 256 U.S. 490, 500 (1921) (citing Pennoyer v. McConnaughy, 140 U.S. 

1, 9-10 (1900)).  The defining factor of the first class (to which sovereign 

immunity stands as a bar) is that the suit “will operate so as to compel the 

[sovereign] specifically to perform its contracts, [or otherwise] will require it to 

make pecuniary satisfaction for any liability.”  In re New York at 500-01.  The 

other class (not barred by sovereign immunity) comprises suits “brought to recover 
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money or property in the hands of [individual] defendants … or for compensation 

in damages, or [for equitable or mandamus relief],” where the judgment will 

operate against individual defendants personally, even though they committed their 

“acts of wrong and injury” while “claiming to act as officers of the state.”  

Pennoyer at 10, see In re New York at 500.  The “dividing line” between these 

classes is based upon the relief sought, and specifically upon whether the court’s 

decree would require “‘official action on the part of the defendants[.]’”  Pennoyer 

at 16 (quoting Hagood v. Southern, 117 U.S. 52, 70 (1886)).   

Accordingly, the Court stated in 1949, “it has long been established that the 

crucial question is whether the relief sought in a suit nominally addressed to the 

officer is relief against the sovereign.”  Larson, 337 U.S. at 687.  Sometimes the 

answer is not complicated, the Court noted:  “In a suit against the officer to recover 

damages for the agent’s personal actions that question is easily answered.  The 

judgment will not require action by the sovereign or disturb the sovereign’s 

property.”  Id.  In such a suit, therefore, there is “no jurisdictional difficulty.”  Id.  

The instant case is precisely such a suit.11 

                                                 
11 The analysis can be more nuanced “when the suit is not one for damages but for 
specific relief, i.e., the recovery of specific property or monies, ejectment from 
land, or injunction either directing or restraining the defendant officer’s actions.”  
Larson at 687-88.  No such complexity arises here, where James would be liable 
only to pay damages. 
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The Court has since “sought to eliminate lingering confusion about the 

distinction between personal- and official-capacity suits.”  Hafer, 502 U.S. at 25; 

see Kentucky v. Graham, 473 U.S. 159, 165 (1985).  These terms are labels that 

can be affixed to a suit after it is determined who the real party in interest is.  As 

discussed, it is firmly established that a court determines the identity of the real 

party in interest by examining the nature of the remedy the plaintiff’s claim seeks.  

Lewis at 1290.  It is equally clear that the distinction between official- and 

personal-capacity suits does not turn on the capacity in which the defendant acted 

when injuring the plaintiff.  Hafer at 27.  This is true even for acts taken “within 

the official’s authority and necessary to the performance of governmental 

functions.”  Id. at 28.  Instead, the labels are “best understood as a reference to the 

capacity in which the state officer is sued, not the capacity in which the officer 

inflicts the alleged injury.”  Id. at 26.  Elaborating on this definition, The Ninth 

Circuit has explained, 

The general bar against official-capacity claims … does not mean that 
tribal officials are immunized from individual capacity suits arising 
out of actions they took in their official capacities….  Rather, it means 
that tribal officials are immunized from suits brought against them 
because of their official capacities – that is, because the powers they 
possess in those capacities enable them to grant the plaintiffs relief on 
behalf of the tribe. 

Pistor, 791 F.3d at 1112 (quoting Native Am. Distrib. v. Seneca-Cayuga Tobacco 

Co., 546 F.3d 1288, 1296 (10th Cir. 2008)) (emphasis in original); see also 
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Maxwell, 708 F.3d at 1088 (same quotation).  Thus, the fact “[t]hat an employee 

was acting within the scope of his employment at the time the tort was committed 

is not, on its own, sufficient” to classify a suit against the employee as an official-

capacity suit.  Lewis at 1288. 

Once the suit is appropriately labeled, certain consequences follow.  In some 

cases, for instance, the plaintiff is required to satisfy different elements to establish 

personal liability or governmental liability.  See Kentucky, 473 U.S. at 166 

(discussing actions under 42 U.S.C. § 1983).  And, as noted above, the label 

“dictates what immunities may be available.”  Lewis at 1291.  “When it comes to 

defenses to liability, an official in a personal-capacity action may, depending on 

his position, be able to assert personal immunity defenses,” whether some form of 

absolute immunity or qualified immunity.  Kentucky at 166-67; see Hafer at 28-29.  

“In an official-capacity action, these defenses are unavailable. … The only 

immunities that can be claimed in an official-capacity action are forms of 

sovereign immunity that the entity, qua entity, may possess[.]”  Kentucky at 167.  

“But sovereign immunity ‘does not erect a barrier against suits to impose 

individual and personal liability.’”  Lewis at 1291 (quoting Hafer at 30-31).  

“[A]lthough tribal sovereign immunity is implicated when the suit is brought 

against individual officers in their official capacities, it is simply not present when 

the claim is made against those employees in their individual capacities.”  Lewis at 
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1294.  Thus, “a suit for money damages may be prosecuted against a [Tribal] 

officer in his [or her] individual capacity for … wrongful conduct fairly 

attributable to the officer himself [or herself], so long as the relief is sought not 

from the [Tribe’s] treasury but from the officer personally.”  Alden v. Maine, 527 

U.S. 706, 757 (1999); see Pistor at 1113 (“So long as any remedy will operate 

against the officers individually, and not against the sovereign,” “it remains ‘the 

general rule that individual officers are liable when sued in their individual 

capacities.’”) (quoting Maxwell at 1089).12 

It is a straightforward exercise to apply the rule to this case.  JW Gaming’s 

fraud and RICO claims allege wrongful conduct plausibly attributed to the 

individual defendants.  James manufactured the Sham 2008 Canales Note and 

presented it to JW Gaming intending to induce JW Gaming to loan money to the 

Tribe in a matching amount, while she knew Canales had not made the investment 

she claimed.  ER 116-119 (Compl. ¶¶ 305-333).  James caused a falsified 

accounting to be presented to JW Gaming to conceal how she had misused the 

                                                 
12 Aside from damages, under the Ex parte Young doctrine, “tribal sovereign 
immunity does not bar a suit for prospective relief against tribal officers allegedly 
acting in violation of federal law.”  Burlington Northern & Santa Fe R.R. Co. v. 
Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) (internal quotation marks omitted) 
(citing Ex parte Young, 209 U.S. 123 (1908)); see Santa Clara Pueblo v. Martinez, 
436 U.S. 49, 59 (1978) (analogizing to Ex parte Young for support that tribal 
official was “not protected by the tribe’s immunity from suit”).  JW Gaming does 
not rely on Ex parte Young in this action. 
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money JW Gaming loaned to the Tribe for its gaming project.  ER 119-124 

(Compl. ¶¶ 328-367).  James sent a notice of default falsely claiming that JW 

Gaming’s failure to invest more money with the Tribe was jeopardizing the casino 

project.  ER 102-108 (Compl. ¶¶ 210-232).  James created the Sham 2012 Canales 

Note to maintain the deception that JW Gaming was not the project’s only major 

investor and to induce JW Gaming to accept the Tribe’s promissory note deferring 

repayment of the JW Gaming loan.  ER 124-125 (Compl. ¶¶ 368-382).  This was 

all part of an ongoing pattern of fraudulent activity conducted by an enterprise 

made up of James and other non-appealing defendants, in which they loot the 

assets of the Tribe and its business partners for their personal gain.  ER 132-150 

(Compl. ¶¶ 429-540).  The plaintiff not only named James and each of the other 

appellants in his or her “individual capacity,” ER 83-85 (Compl. ¶¶ 34, 38, 46, 50, 

53, 56, 59, 62, 65, 67, 690), but also seeks damages against the individual 

defendants personally for the fraudulent conduct personally attributable to them.  

See ER 154 (Compl. Prayer for Relief ¶ 3).  There is no request that the Tribe 

should be held liable for such fraud, whether directly or vicariously.  See ER 116-

153 (Compl. ¶¶ 304-563, second through sixth causes of action).  In the event JW 

Gaming ultimately proves these claims, the resulting judgment will require the 

individual defendants to pay damages.  A judgment on the fraud and RICO claims 

will impose no legal liability on the Tribe, require no official action, and leave the 
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sovereign’s property undisturbed.  Therefore, James and the other individuals, not 

the Tribe, are the real parties in interest, and the Tribe’s “immunity is simply not in 

play.”  Lewis at 1291. 

III. Neither the separate contract claim against the Tribe, nor the 
associated receivership request, nor the capacity in which James 
acted while committing fraud, converts the personal-capacity 
claims into official-capacity claims. 

A. James was sued for fraud and racketeering, not for breach 
of the Tribe’s contract. 

None of James’ arguments allows her to shield herself from suit using the 

Tribe’s sovereign immunity.  First, she asserts the “origin and nature” of the 

lawsuit reveals it to be essentially an action to enforce the Tribe’s contractual 

obligations.  See Opening Br. at 20-22.  This argument requires James to pretend 

the fraud and RICO claims do not exist. 

The complaint refutes James’ assertions that JW Gaming did not allege “any 

independent damage due to the individual Tribal Defendants’ alleged fraud or 

racketeering,” and that the “only damages ever alleged are contract damages.”  See 

Opening Br. at 20.  In fact, the complaint’s allegations of injuries resulting from 

fraud and RICO violations are plain to see.  Most simply, the complaint alleges 

that James’ misrepresentations induced JW Gaming to part with more than $5 

million under false pretenses, that she misused the money and continued to lie to 

conceal her actions and her earlier lies, and that such fraud is part of larger pattern 
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of frauds, as a result of which JW Gaming remains without more than $5 million.  

See, e.g., ER 119 (Compl. ¶ 327) (“The Company, having been presented with a 

copy of the Sham 2008 Canales Note and believing it was making a matching 

investment of an amount previously loaned to the Tribe by Michael Canales and 

Canales Group, reasonably relied on the veracity of the Sham 2008 Canales Note 

and funded the Company Loan of $5,380,000.00 into the bank account of the 

Gaming Commission, which was chaired by Angela James.”); ER 149-150 

(Compl. ¶ 539-540) (“The Non-Governmental Defendants’ conduct of their RICO 

enterprise through a pattern of racketeering activity has caused injury to the 

Company’s business or property.  The conspiracy among the Non-Governmental 

Defendants was the direct and proximate cause of the Company loaning the Tribe 

$5,000,000.00 through a Gaming Commission bank account, and another $380,000 

through payments to John Tang and Michael Canales.”).  There are many more 

allegations, some of which are set forth in the opening sections of this brief, but 

which are too numerous to set forth here. 

Fundamentally, the fraud and RICO claims seek to recover from James for 

her fraudulent conduct.  This conduct began years before the JW Gaming Note, 

with the manufacturing and presentment of the Sham 2008 Canales Note, and the 

manufacturing and presentment of the falsified 2011 accounting.  The conduct 

continued with the manufacturing and presentment of the Sham 2012 Canales 
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Note.  The misrepresentations regarding the sham Canales investment continued 

years after the JW Gaming Note was executed. 

The relief sought for those fraudulent acts is distinct from contract damages.  

James acknowledges that the “complaint requests a treble damage award pursuant 

to RICO.”  Opening Br. at 20-21.  This amount is alleged to be no less than $21 

million.  ER 154 (Compl. Prayer for Relief ¶ 3).  Treble damage constitutes a 

RICO remedy, not a contract remedy.  18 U.S.C. § 1964(c) (RICO violation 

entitles injured person to “recover threefold the damages he sustains”); Applied 

Equipment Corp. v. Litton Saudi Arabia Ltd., 7 Cal.4th 503, 515 (1994) (“Contract 

damages seek to approximate the agreed-upon performance.”).  Put differently, if 

the complaint alleged that only the Tribe’s breach of contract harmed JW Gaming 

(as James insists), then JW could not properly seek treble damages, but would be 

limited to the principal and interest due under the promissory note.  The fact that 

JW stated a claim to recover “threefold” that amount from James exposes the fault 

in James’ characterization of the case.13 

                                                 
13 There is, of course, a relationship between the contract damages and the fraud 
and RICO damages.  Under the contract, the Tribe promised to repay the amount 
JW Gaming loaned, plus interest.  The fraud claim alleges that James fraudulently 
induced JW Gaming to make that loan, so its damage calculation is similar – the 
loan amount adjusted to present value, estimated to be approximately $7 million.  
For the RICO claims, damages are three times the $7 million estimate.  These 
calculations, however, do not merge the contract and tort claims, which are based 
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More generally, it is fundamental that tort and contract damages are distinct 

remedies.  See Erlich v. Menezes, 21 Cal.4th 543, 550-51 (1999).  They serve 

different purposes and are based on breaches of legally distinct duties, though they 

may arise from the same factual circumstances and may overlap one another.  Id., 

see also, e.g., Lazar v. Superior Court, 12 Cal.4th 631, 638 (1996) (noting 

plaintiffs’ ability to bring causes of action for both fraudulent inducement and 

breach of contract and obtain judgment on both, though actual recovery may be 

“limited by the rule against double recovery of tort and contract compensatory 

damages”). To the extent James and the other individual defendants are ultimately 

found liable for injuring JW Gaming through their misrepresentations or their part 

in a pattern of fraudulent conduct, their personal liability will be a source of 

recovery to JW Gaming independent of any entities found liable under the contract.  

All these things illustrate the distinction between the claims in this action and show 

that although plaintiff asserts a contract claim against the Tribe, its separate claims 

against other defendants are not merely masked versions of the same contract-

based cause of action. 

The cases on which James relies are distinguishable.  In Shermoen, plaintiffs 

sued several federal defendants to challenge a congressional act that partitioned an 

                                                 
on violations of discrete duties to JW Gaming, nor does the Tribe cite authority 
that the calculations could do so. 
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Indian reservation into two reservations for the Hoopa Valley and Yurok tribes.  

Shermoen v. United States, 982 F.2d 1312, 1314, 1316 (9th Cir. 1992).  The suit 

sought declaratory and injunctive relief striking down the statute and enjoining its 

implementation.  Id. at 1316.  The Court affirmed the complaint’s dismissal under 

Rule 19 for failure to join the two tribes, who were indispensable parties but 

immune from suit.  Id. at 1317-19.  Relevant here, the Court also affirmed the 

district court’s decision to deny the plaintiffs’ request to file an amended complaint 

naming all the officers of the Hoopa Valley Tribal Council as defendants.  Id. at 

1319-20.  Focusing on the “relief sought,” the Court held that the “real party in 

interest in the amended complaint [was] the sovereign tribe,” not the individuals.  

Id. at 1320.  “The relief sought in this case would prevent the absent tribes from 

exercising sovereignty over the reservations allotted to them by Congress,” the 

Court held, since the suit aimed to extinguish the newly-created reservations.  Id.  

The Court could not so dispose of sovereign interests unless the sovereign tribe (or 

an official through whom the court could bind the tribe) were a party.  Shermoen 

presents a textbook example of an “official-capacity” claim, where the individuals 

were sued “because of their official capacities – that is, because the powers they 

possess in those capacities enable them to grant the plaintiffs relief on behalf of the 

tribe.”  Pistor at 1112 (internal quotation marks omitted). 
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It is also notable that Shermoen did not involve a claim for damages, as the 

instant case does.  Shermoen reiterated that where “the relief requested … will 

require affirmative action by the sovereign or the disposition of unquestionably 

sovereign property,” creating “‘an intolerable burden on governmental functions, 

… a party must be denied all judicial relief other than that available in a possible 

action for damages.’”  Shermoen at 1320 (quoting Washington v. Udall, 417 F.2d 

1310, 1318 (9th Cir. 1969)) (emphasis added).  And as noted earlier, “[i]n a suit 

against the officer to recover damages for the agent’s personal actions,” the 

availability of judicial relief “is easily answered.  The judgment will not require 

action by the sovereign or disturb the sovereign’s property.”  Larson at 687. 

Dawavendewa, James’ other authority, was procedurally similar to 

Shermoen, and is similarly distinguishable.  See Dawavendewa v. Salt River 

Project Agr. Imp. and Power Dist., 276 F.3d 1150 (9th Cir. 2002).  In 

Dawavendewa, the Court upheld the Rule 19 dismissal of a suit that would have 

impaired the Navajo Nation’s interest in a lease agreement.  Id. at 1153.  In the 

course of its opinion, the Court rejected the plaintiff’s argument that sovereign 

immunity was not a problem because, hypothetically, “the suit could be sustained 

against tribal officials.”  Id. at 1159.  Again, the Court relied on the rule that “if the 

relief sought will operate against the sovereign, the suit is barred.”  Id. at 1160.  

The suit’s aim was to enjoin Salt River’s implementation of a provision in the lease 
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between Salt River and the Navajo Nation.  Id. at 1155.  Therefore, the relief 

sought “would [have] operate[d] against the Nation as signatory to the lease.”  Id. 

at 1161.  Thus, the “real claim [was] against the Nation itself.”  Id.  The 

Dewavendewa opinion is inapposite to James’ argument and, like Shermoen, 

simply illustrates an official-capacity suit in which the plaintiff sought to sue 

officials because, through their official positions, they would have had the power 

to afford the relief requested. 

B. The Tribe’s sovereign immunity would not extend to James 
solely because she undertook her wrongful conduct while 
acting in her representative capacity. 

James next asserts that “each of the Tribal Defendants was acting within the 

scope of his or her Tribal authority when undertaking the alleged wrongful acts,” 

Opening Br. at 23, but she is mistaken to suggest that this fact would make the 

Tribe the real party in interest. 

In Pistor, the Court explained: 

The question whether defendants were acting in their official 
capacities under color of state or under color of tribal law is wholly 
irrelevant to the tribal sovereign immunity analysis.  By its essential 
nature, an individual or personal capacity suit against an officer seeks 
to hold the officer personally liable for wrongful conduct taken in the 
course of her official duties. 

Pistor at 1114 (emphasis in original).  “As the officer personally is the target of the 

litigation, she may not claim sovereign immunity – and that is so regardless 

whether she was acting under color of tribal or state law at the time of the wrongful 
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conduct in question.”  Id. (emphasis in original).  The Supreme Court confirmed 

this longstanding rule in Lewis.  137 S.Ct. at 1288 (“That an employee was acting 

within the scope of his employment at the time the tort was committed is not, on its 

own, sufficient to bar a suit against that employee on the basis of tribal sovereign 

immunity.”); see also Larson, 337 U.S. at 687 (“If [a government officers’] actions 

are such as to create a personal liability, whether sounding in tort or in contract, the 

fact that the officer is an instrumentality of the sovereign does not, of course, 

forbid a court from taking jurisdiction over a suit against him.”). 

James’ argument misapprehends the meaning of the “official-capacity” label 

(despite her quoting the passage in which the Tenth Circuit explained the 

meaning).  Opening Br. at 23 (quoting Native Am. Distrib., 546 F.3d at 1296).14  

As discussed above, “official-capacity claims” do not include every suit against 

tribal officials “arising out of actions they took in their official capacities.”  Pistor 

at 1112 (internal quotation marks omitted; emphasis in original).  Instead, the 

“official-capacity” label, and the sovereign immunity consequences, depend on the 

relief the plaintiff seeks:  “tribal officials are immunized from suits brought against 

them because of their official capacities – that is, because the powers they possess 

                                                 
14 As noted, the Ninth Circuit has twice endorsed the Tenth Circuit’s explanation.  
Pistor at 1112-13; Maxwell at 1088. 
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in those capacities enable them to grant the plaintiffs relief on behalf of the tribe.”  

Id. (internal quotation marks omitted; emphasis in original). 

This principle forecloses James’ argument that sovereign immunity bars the 

claims against her and the other defendants because they were acting in an official 

capacity and within the scope of their authority when they defrauded JW Gaming 

and otherwise acted to further their fraudulent enterprise.  JW Gaming sued James 

to hold her personally liable for her conduct, not because her position would enable 

her to provide the relief requested.  James’ government employment put her in a 

position from which she could defraud JW Gaming and others, but it is not her 

employment that allows the court to hold her liable, or allows JW Gaming to 

recover damages from her.15 

James states that two defendants, Cassandra Steele and Andrew Stevenson, 

“were not even on Tribal Council at the time the alleged wrongful conduct 

occurred,” so they must have been sued because “they now hold official positions 

within the Tribe.”   Opening Br. at 24.  However, the complaint alleges that 

“wrongful conduct occurred” during a time in which, according to James, Steele 

                                                 
15 To illustrate another consequence of the defendants being sued in their personal 
capacities, if another person were to replace James on the Tribal Council, the 
successor official would not assume James’ role as a defendant in this case.  See 
Lewis at 1291; Hafer at 25; Fed. R. Civ. P. 25(d).  The court’s judgment will bind 
James, not whoever may occupy the office. 
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and Stevenson were on the Tribal Council.16  See ER 134-135 (Compl. ¶¶ 448-454) 

(alleging payment of personal housing expenses with restricted federal funds 

through August 2017); ER 135-136 (Compl. ¶¶ 455-460) (alleging transfer of 

federally-funded land and housing to PED in 2016); ER 137 (Compl. ¶¶ 472-473) 

(alleging “ongoing Tribal Looting Scheme”) (emphasis added).  And, as alleged in 

the complaint, it is the sworn deposition testimony of Angela James and Leona 

Williams that implicated their co-council members, not any invention of JW 

Gaming.  Specifically, both Angela James and Leona Williams testified that they 

do nothing without the approval of the whole council and cannot recall a time 

Leona ever took action without prior knowledge of the Tribal council.  ER 111-112 

(Compl. ¶¶ 257-258); ER 130-131 (Compl. ¶¶ 414-422).17  Furthermore, if the 

evidence ultimately shows that certain defendants played no part in defrauding JW 

Gaming or racketeering, this would impact such defendants’ liability, but James 

neglects to explain how it would give rise to some type of official-capacity relief 

that would operate through such defendants against the Tribe.  Nor could the 

                                                 
16 Based on Tribal Council meeting minutes obtained by JW Gaming, James has 
now stipulated that Stevenson has served on Tribal council since no later than June 
29, 2015, rather than September 2017 as stated in James’ opening brief. 
17 It is also worth noting James’ continuation of the RICO enterprise through 2018 
by causing the Tribe to conceal the JW Gaming Note and Canales Note, among 
other information, during discovery in the Forster-Gill suit against the Tribe and 
others.  SER 4 (Gill Decl. ¶ 19); SER 3 (Gill Decl. ¶ 15). 
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asserted non-involvement of just two individual defendants transform the claims 

against all of the individuals into official-capacity claims. 

James also reprises the theme that the complaint only seeks damages that 

“arise from the Tribe’s inability to repay the note,” stating that “[o]nly action by 

the tribal council can reverse this situation.”  Opening Br. at 25.  As discussed 

above, the fraud and RICO claims seek damages from James that arise from 

James’ fraudulent conduct.  Such fraud induced JW Gaming to loan out its money 

and to enter the promissory note.  It is true that the Tribe might have been able to 

conceal James’ fraud if the Tribe had repaid the loan in accordance with the note.  

And if the Tribe were to satisfy the note today, it would likely reduce the damages 

JW Gaming could recover from James personally.  But James’ fraud and 

racketeering activity would not thereby disappear, nor would her personal liability 

to JW Gaming.  There is nothing the court could order the Tribe to do – and thus 

no official action the court can order James to undertake – that would provide the 

relief JW Gaming seeks against James.18 

                                                 
18 To the extent James intends to argue that by bringing suit against James 
personally, JW Gaming may effectively leverage payment from the Tribe, this is 
irrelevant to the analysis, in which “[t]he critical inquiry is who may be legally 
bound by the court’s adverse judgment, not who will ultimately pick up the tab.”  
Lewis at 1292-93. 
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Although James’ recitation of the acts the defendants took as part of their 

official duties (Opening Br. 25-30) is irrelevant to the question of sovereign 

immunity, Lewis at 1288; Pistor at 1114, the “scope of authority” issue may bear 

on potential personal immunity defenses.  See, e.g., Lewis at 1291, 1292 n.2; 

Pistor at 1112.  “Personal immunity defenses [are] distinct from sovereign 

immunity.”  Lewis at 1292 n.2; see also Pistor at 1112 (“[A]n officer sued in his 

individual capacity, … although entitled to certain personal immunity defenses, 

such as objectively reasonable reliance on existing law, … cannot claim sovereign 

immunity from suit, so long as the relief is sought not from the government 

treasury but from the officer personally.”) (internal quotation marks and brackets 

omitted).  Lewis offers “absolute prosecutorial immunity” as an example of a 

personal immunity defense, id. at 1291, and the Lewis Court refused to consider 

the defendants’ late-coming assertion of an individual “official immunity” defense.  

Lewis at 1292 n.2 (“That defense is not properly before us now, however, given 

that Clarke’s motion to dismiss was based solely on tribal sovereign immunity.”); 

see also, e.g., Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982) (noting the “absolute 

immunity of legislators, in their legislative functions, … and of judges, in their 

judicial functions,” and of certain executive officials, and the “qualified or good-

faith immunity” available to “executive officials in general”). 
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Under Harlow, establishing absolute immunity would require an official to 

show that she was discharging an especially sensitive function of her office when 

performing the alleged wrongful act.  Id. at 812-13.  And Harlow held that 

qualified immunity generally shields “government officials performing 

discretionary functions … from liability for civil damages insofar as their conduct 

does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.”  Id. at 818.  James’ “scope of authority” 

argument could be relevant to establishing one of these personal immunities.  

However, James raised no such personal immunity defenses below, nor does she 

now, so the question is not at issue.  See Lewis at 1292 n.2.  The scope of authority 

argument therefore has no bearing on this appeal, the focus of which is sovereign 

immunity.19 

                                                 
19 It is worth pausing to note the implausibility of James’ contention that her 
conduct as alleged was within the scope of her authority as a Tribal official.  For 
example, James asserts that her alleged diversion of JW Gaming’s money to her 
personal use and her involvement in a kick-back scheme involving the Canales 
Defendants “do not affect the conclusion the [individual] Defendants acted in 
representative capacities.”  Opening Br. at 29.  This is so, she argues (citing her 
own brief in support of her motion to dismiss) because “there is no clear allegation 
defendants acted independently of the Tribe or for a purpose unrelated to Tribal 
administration.”  Id. 

However, diverting to her own pockets the money that was meant for the Tribe, 
and for which the Tribe is liable under the JW Gaming Note, is the definition of an 
act that does not represent the Tribe’s interests.  The complaint outlines sham 
promissory notes (ER 119, 108-09), falsified accounting (ER 97), and millions of 
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Since Lewis, Maxwell and Pistor foreclose the “scope of authority” rule 

James espouses, she turns abruptly to focus on the “key fact” that she says 

distinguishes those cases from this one:  unlike those cases, this case involves 

“decisions of internal governance or administration of a tribe’s business.”  Opening 

Br. at 30.20  James later elaborates, “JW Gaming’s claims in essence seek to hold 

                                                 
dollars in payments (ER 151-52 (Compl. ¶ 555)) to the Canales Defendants, to the 
romantic partner of Angela James, and to a company owned by Angela James and 
Leona Williams.  These allegations are supported with extensive documentation.  
Based on this, it is impossible to credit James’ assertion that the allegations of her 
abuse of office “are speculative and unsupported by specific facts.”  Opening Br. at 
29.  Accordingly, the district court found that JW Gaming had sufficiently alleged 
fraud plausibly and with particularity, a decision not presently on appeal. 

James similarly avers that the sham promissory note fraudulently presented to JW 
Gaming was a “business decision made by Tribal leaders.”  Opening Br. at 26 n.7.  
Again, in light of the well-pled allegations, and absent any exculpatory facts, 
James’ assertion is not credible.  It is doubtful that the Tribal leadership sits to 
defraud its business partners, to saddle the Tribe with millions in debt for no 
consideration, or to divert to personal uses the funds intended to benefit the Tribe. 
20 James characterizes the plaintiffs in Lewis, Maxwell and Pistor as “unwitting tort 
victims.”  See Opening Br. at 30.  This also characterizes JW Gaming.  James also 
notes that those plaintiffs would have been “left without a remedy if sovereign 
immunity were applied.”  Id.  The same is true here – JW Gaming would have no 
remedy against James, for her personal wrongdoing, if James were immune, 
regardless of whether it can maintain a separate breach of contract claim against 
the Tribe.  (Further, although James insists JW Gaming “has a remedy here,” the 
Tribe maintains that it may yet be immune, and it has asserted fourteen other 
affirmative defenses to the breach of contract claim.  Opening Br. at 38 & n.10; ER 
26-27 (Tribal Defs.’ Partial Answer to Compl. at 13-14).) 

There is nothing in the decision below that supports James’ inference that the 
district court “was concerned about depriving a potential tort victim of a remedy.”  
Opening Br. at 38.  Courts have repeatedly rejected the lack of a judicial remedy as 
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the Tribal Defendants liable for the manner in which they determined, in their 

official capacities, to use the proceeds of the loan.”  Opening Br. at 32-33.  This, 

James concludes, “implicates matters of internal governance and business 

administration, matters which are no less central to a tribe’s existence as an 

independent political community as decisions regarding tribal membership.”  

Opening Br. at 33 (internal quotation marks omitted). 

The two nonbinding cases on which James primarily rests this argument are 

not compelling.  See Opening Br. at 30-32 (citing Jamul Action Committee v. 

Stevens, No. 2:13-cv-01920-KJM, 2014 WL 3853148 (E.D. Cal. Aug. 5, 2014) and 

Brown v. Garcia, 17 Cal.App.5th 1198 (2017)).  Jamul was an action brought 

under the Administrative Procedures Act against several federal defendants and a 

tribal chairman, seeking a declaratory judgment that would have altered the legal 

status of the tribe’s lands and enjoined the construction of a tribal casino.  Jamul at 

*12.  In an unreported opinion predating Pistor and Lewis (and without citing 

Maxwell), the district court held that sovereign immunity barred the claims against 

the tribal chairman.  Id. at *12-13.  Because of the type of relief sought, there is no 

                                                 
a factor in sovereign immunity determinations, instead urging aggrieved plaintiffs 
to seek alternative means of redress.  See, e.g., Michigan v. Bay Mills Indian 
Community, 572 U.S. 782, 804 (2014) (“Bay Mills”); Okla. Tax Com’n v. Citizen 
Band Potawatomi Indian Tribe, 498 U.S. 505, 514 (1991).  It follows that the 
sovereign immunity analysis is not altered where such alternative redress may be 
available. 
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doubt the suit was against the chairman in his official capacity, and indeed, the 

plaintiffs did not deny this.  Id. at *12 (recounting plaintiffs’ argument that the Ex 

parte Young doctrine permits an action against “tribal officials in their official 

capacity” and that the chairman was named “as a representative defendant for the 

Tribe”).  The court focused on the chairman’s having “act[ed] in his official 

capacity and within the scope of his authority when he initiated construction of the 

Tribe’s casino,” because that conduct was what the plaintiffs sought to enjoin.  As 

the Ninth Circuit has put it, the Jamul court “conflated the ‘scope of authority’ and 

‘remedy sought’ principles because they are coextensive in official capacity suits.”  

Maxwell, 708 F.3d at 1088 (discussing Cook v. AVI Casino Enterprises, Inc., 548 

F.3d 718 (9th Cir. 2008)).21  Jamul fits within the long line of authority in which 

“specific relief” against an official would have compelled the sovereign 

                                                 
21 The “scope of authority” and “remedy sought” principles are coextensive in 
official-capacity suits because when a plaintiff sues an individual but seeks a 
remedy from the government, it must be because the defendant acted (or is acting) 
within the scope of her authority, because that is the basis for reaching the 
government through the individual.  This is starkly evident when the suit seeks to 
enjoin an official from certain acts within the scope of her authority, as in Jamul, 
but it also applies to actions for damages, as in Cook, where the plaintiff sought to 
hold a tribal entity vicariously liable for its employees’ torts.  Cook at 727; see 
Maxwell at 1088 (discussing Cook).  Conversely, however, when it is determined 
that the plaintiff seeks his remedy from the individual defendant personally, that 
defendant might or might not have been acting within the scope of her authority 
when engaged in the allegedly wrongful conduct.  This is why Maxwell stated that 
in individual-capacity claims, the “scope of authority” and “remedy sought” 
principles are not coextensive.  Maxwell at 1089. 
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government to act or “stopped [it] in its tracks.”  Larson, 337 U.S. at 688 & 704; 

see, e.g., Dugan v. Rank, 72 U.S. 609, 620-21 (1963); Ford Motor Co. v. Dept. of 

Treasury, 323 U.S. 459, 463-64 (1945); In re New York, 256 U.S. at 500-01. 

Brown is not persuasive either.  In Brown, plaintiffs sued tribal officials 

“over allegedly defamatory statements published in a notification that warned they 

would be disenrolled if the Tribe’s General Council found them guilty of specified 

crimes.”  Brown at 1200.  The California appellate court held that the claims were 

barred by tribal sovereign immunity.  Id. at 1207.  The Brown court accepted that 

the plaintiffs sought only individual relief, but held (as James urges here) that the 

remedy sought was “not dispositive if the lawsuit will encroach upon the tribe’s 

sovereignty.”  Id. at 1206.  Animating Brown was the notion that tribal enrollment 

decisions are fundamentally unreviewable outside of the tribe itself.  The court 

found that “adjudicating the dispute would require the court to determine whether 

tribal law authorized defendants to publish the Order and disenroll plaintiffs, which 

itself requires an impermissible analysis of Tribal law and constitutes a 

determination of a non-justiciable inter-tribal dispute.”  Id. at 1206-07 (internal 

quotation marks omitted).  Because a “‘tribe’s right to define its own membership 

for tribal purposes has long been recognized as central to its existence as an 

independent political community,’” the court was unable to entertain the suit to 

“adjudicate the propriety of the manner in which tribal officials carried out an 
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inherently tribal function.”  Id. at 1207 (quoting Lamere v. Superior Court, 131 

Cal.App.4th 1059, 1064 (2005) (quoting Santa Clara Pueblo at 72, n.32)).  While 

Brown framed its decision as one based on sovereign immunity, the court applied 

principles the Supreme Court has held are instead applicable to personal 

immunities and the justiciability of internal tribal governance matters in non-tribal 

forums. 

Brown emphasized that the “action sought to hold defendants liable for their 

legislative functions,” i.e., their tribal membership decisions.  Brown at 1207.  

Under common law, legislators enjoy absolute immunity for their legislative 

functions – “when performing ‘acts legislative in nature,’ and not when taking 

other acts even ‘in their official capacity.’”  Harlow, 457 U.S. at 807, 810-11 

(quoting Gravel v. United States, 408 U.S. 606, 625 (1972)).  It is this doctrine, not 

sovereign immunity, that protects the interests identified in Brown.  Hafer, 502 

U.S. at 29 (“To be sure, imposing personal liability on state officers may hamper 

their performance of public duties.  But such concerns are properly addressed 

within the framework of our personal immunity jurisprudence.”). 

In addition, the unique status of Indian tribes in the federal system gives rise 

to special jurisdictional concerns when state and federal courts are asked to 

adjudicate internal tribal affairs.  Santa Clara Pueblo, 436 U.S. at 55-56 (Indian 

tribes “have power to make their own substantive law in internal matters … and to 
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enforce that law in their own forums”); id. at 72 (noting undesirability of the 

federal judiciary “substantially interfer[ing] with a tribe’s ability to maintain itself 

as a culturally and politically distinct entity”); Fisher v. District Court, 424 U.S. 

382, 387-88 (1976) (rejecting state court jurisdiction over litigation “arising on the 

reservation among reservation Indians” as an unauthorized interference with the 

tribe’s “powers of self-government”).  This doctrine, too, protects against the 

dangers that concerned the Brown court and that James raises here.  Where a case 

“present[s] a genuine and non-frivolous question of tribal law” (rather than a “mere 

suggestion” of a non-justiciable matter) touching upon matters in the nature of 

“membership disputes, active disputes between competing factions claiming 

current leadership power, domestic relations, or inheritance rules,” a non-tribal 

court likely lacks jurisdiction.22  Miccosukee Tribe of Indians v. Cypress, 814 F.3d 

1202, 1209-10 (11th Cir. 2015); see also, e.g., Attorney’s Process and 

Investigation Services, Inc. v. Sac & Fox Tribe, 609 F.3d 927, 943 (8th Cir. 2010) 

(“tribal governance disputes … fall within the exclusive jurisdiction of tribal 

institutions”); Anderson v. Duran, 70 F.Supp.3d 1143, 1150-51 (N.D.Cal. 2014).  

Tribal sovereign immunity, in contrast, emphatically does not require the 

involvement of matters central to internal tribal governance – instead, if a suit is 

                                                 
22 As the district court correctly found, this case presents no such questions of 
internal tribal affairs.  ER 7-8 (Order Den. Mot. to Dismiss at 7-8). 
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truly against the tribe, the tribe’s immunity can bar the suit, regardless of the 

subject matter.  See Bay Mills, 572 U.S. at 799-800 (reaffirming that tribal 

sovereign immunity applies to tribe’s off-reservation commercial activities).23 

A recent well-reasoned district court decision from within this Circuit 

exemplifies the correct application of the “real party in interest” analysis in a case 

where tribal officials are alleged to have used their positions to commit fraud.  

Cain v. Salish Kootenai College, Inc., No. cv-12-181, 2019 WL 718545 (D. Mont. 

Feb. 20, 2019).  There, plaintiffs “s[ought] to hold the Individual Defendants 

personally liable, pursuant to the [False Claims Act, 31 U.S.C. § 3729], for their 

alleged individual fraudulent conduct.”  Id. at *1.  The “Individual Defendants” in 

Cain were the entire board of directors of a tribal college.24  Id.  The suit was 

predicated on allegations that the directors “engaged in fraud by falsifying 

                                                 
23 Older Ninth Circuit decisions which (like Brown) were framed in sovereign 
immunity terms, but relied on principles applicable to other doctrines, now stand as 
outliers marginalized by subsequent opinions.  See, e.g., Hardin v. White Mountain 
Apache Tribe, 779 F.2d 476, 479-80 (9th Cir. 1985) (analyzing scope of tribal 
authority and affirming dismissal for failure to state a claim); United States v. 
Oregon, 657 F.2d 1009, 1013 n.8 (9th Cir. 1981) (relying on two executive 
privilege decisions for dicta that tribal sovereign immunity “extends to tribal 
officials when acting in their official capacity and within their scope of authority”); 
Imperial Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269, 1271 (9th 
Cir. 1991) (relying on U.S. v. Oregon’s dicta).  See Maxwell at 1089 (the view that 
“Hardin displaced the ‘remedy sought’ principle” is “mistaken”). 
24 As an arm of the tribe, the tribal college was a sovereign entity not subject to suit 
under the False Claims Act.  Cain at *1. 
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information to acquire and maintain federal funds” under federal grant programs.  

Id. at *6. 

Cain employed the “remedy-focused analysis” to hold that sovereign 

immunity did not bar the suit against the individual tribal college board members.  

Cain at *2-4.  Relying on Lewis, Pistor and Maxwell, the court rejected the 

defendants’ argument (like James’ argument here) that the tribal college was the 

real party interest because the board members were acting in their official 

capacities when they committed the alleged fraud.  Id. at *3.  Cain also reasoned 

that “[i]f the Court were to adopt the Individual Defendants’ argument and prevent 

an action against a tribal official in his personal capacity, the Court effectively 

would grant absolute immunity to tribal officials under the [False Claims Act] for 

any actions taken in the course of, or because of, their governmental 

responsibilities.”  Id. at *3.  The Ninth Circuit has rejected such an approach in 

suits against state officials.  Stoner v. Santa Clara County Office of Education, 502 

F.3d 1116, 1124-25 (9th Cir. 2007) (holding that state sovereign immunity under 

the Eleventh Amendment did not bar False Claims Act suit against state officials, 

and noting that extending the sovereign’s immunity “would be tantamount to a 

grant of absolute immunity,” which properly “extends only to a very limited class 

of officials”); see Hafer, 502 U.S. at 28-29.  “[F]raud equals fraud,” the Cain court 
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concluded, “regardless of one’s position and duties in any governmental capacity.”  

Cain at *3.25 

C. The receiver issue is a red herring because no receivership 
is sought under the claims against James. 

James also insists the complaint’s request for the appointment of a receiver 

impacts the analysis.  This relief, however, is connected solely to the contract 

claim against the Tribe, not to the fraud and RICO claims against James. 

The complaint requests a receiver only as to entities that are party to the first 

cause of action – entities that waived their immunity to such a request in the JW 

Gaming Note.  Specifically, the receiver is requested over the business and affairs 

of the “Tribal Organizational Defendants,” which the complaint defines as the 

Tribe, Pinoleville Gaming Authority, Pinoleville Gaming Commission, Pinoleville 

Business Board, and PED.  ER 114 (Compl. ¶ 283).  As alleged in the complaint, 

these entities waived any sovereign immunity for claims related to the note.  ER 

115 (Compl. ¶ 284).  These entities were sued only for breach of the note, and that 

breach of contract claim is not asserted against James.  James does not address this 

fundamental disconnect.  A potential receivership over the Tribal Organizational 

                                                 
25 Notably, Cain separately held that tribal sovereign immunity barred a statutory 
claim against the individual defendants for retaliation, since the remedy for such a 
claim “can be satisfied only by an employer,” which in that case was the tribal 
college, an arm of the sovereign tribe.  Cain at *9. 
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Defendants in connection with the contract claim against them does not affect the 

real party in interest analysis of the separate fraud and RICO claims against James.  

As for the merits of appointing a receiver, the district court correctly stated that 

these concerns “are properly addressed much later in the litigation.”  ER 8 (Order 

Den. Mot. to Dismiss at 8).26 

IV. Federal policy fostering tribal self-governance would not be 
served by extending sovereign immunity to shield James from 
claims that she defrauded the plaintiff, other third parties, and 
the Tribe itself. 

James argues that shielding her from the fraud and RICO claims in this case 

would promote federal policy.  First, she argues that “immunity would preserve the 

financial integrity of the Tribe … by protecting the Tribe from the need to 

indemnify tribal leaders and employees against personal damage awards.”  

Opening Br. at 36.  However, as Lewis explained on this point, “an indemnification 

provision does not extend a tribe’s sovereign immunity where it otherwise would 

                                                 
26 The district court rejected the inference urged by James that the lawsuit’s true 
goal has to do with an “internal tribal dispute regarding tribal governance 
spearheaded by plaintiff’s counsel of record and his ally.”  Opening Br. 36, n.9; see 
ER 7-8 (Order Den. Mot. to Dismiss at 7-8).  This conjecture regarding JW 
Gaming’s motivation was credibly refuted by declarant Tim Gill, who explained 
that he located JW Gaming’s now-counsel through the internet during Forster-
Gill’s independent investigation into the defendants, then referred JW Gaming to 
the law firm.  SER 6 (Gill Decl. ¶¶ 33-34).  Even if James’ speculation were true 
(which it is not), it would have no bearing on the nature of the relief requested.  It 
is therefore irrelevant to the sovereign immunity issue, and it is beyond the scope 
of this Court’s jurisdiction on appeal.  See footnote 2, supra. 
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not reach.”  137 S.Ct. at 1288; see id. at 1292-94; see also Maxwell at 1090 

(holding that the “unilateral decision to insure a government officer against 

liability does not make the officer immune from that liability”); Stoner at 1125 

(state’s choice to indemnify employees does not implicate Eleventh Amendment).  

Further, federal policy would not be promoted by immunizing James from liability 

for the claims related to her alleged fraud and racketeering activity – brazen 

activity that includes falsifying financial documents and pilfering millions of 

dollars from unsuspecting third parties (like JW Gaming) and the Tribe.  In most 

circumstances, it would be hard to believe the Tribe would choose to indemnify 

such conduct. 

James also argues that immunity would “‘aid in the effective functioning of 

government’” by avoiding litigation’s burdens and chilling effect.  Opening Br. at 

37 (quoting Barr v. Matteo, 360 U.S. 564, 573 (1959)).  However, as the Barr 

decision says, personal immunities (such as the executive privilege at issue there) 

are designed to advance that policy.  Barr at 571-73.  Personal immunities guard 

against untoward scrutiny that would inhibit protected official decision making, 

Forrester v. White, 484 U.S. 219, 223-24 (1988), while sovereign immunity 

protects sovereign states from the indignity of involuntarily being made subject to 

a court’s authority to direct the sovereign’s actions, see Bay Mills, 572 U.S. at 788-

89; Alden, 527 U.S. at 714-16; Dugan, 372 U.S. at 620-21.  
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James also argues that immunity “would also serve the broader goals of 

Indian self-determination and economic self-sufficiency.”  Opening Br. at 37.  

Undisputedly, “[t]he common law sovereign immunity possessed by the Tribe is a 

necessary corollary to Indian sovereignty and self-governance,” and an unduly 

intrusive impairment of tribal immunity (such as requiring that a tribe waive its 

immunity before it may gain access to state court) is objectionable because it 

diminishes the tribe’s “ability to govern itself according to its own laws.”  Three 

Affiliated Tribes v. Wold Eng’g, 476 U.S. 877, 890-91 (1986).  However, no such 

impairment occurs simply by recognizing that the contours of common law 

sovereign immunity extend only to suits that seek relief from the sovereign.  The 

remedy-focused analysis incorporates “sensitiv[ity]” to any judgment’s 

interference with the sovereign’s self-governance.  Maxwell at 1088; see, e.g., 

Larson at 688 (noting that “the sovereign can act only through agents and, when 

the agent’s actions are restrained, the sovereign itself may, through him, be 

restrained,” and absent consent, the court would have no jurisdiction to impose 

such restraint).  In other words, tribal self-governance does not necessitate a 

separate, more searching inquiry, but rather it is the reason for the ordinary 

remedy-focused analysis. 

Furthermore, these undoubtedly important objectives would not be advanced 

by shielding James from the fraud and RICO claims.  This case presents provable 
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allegations of James’ fraud and racketeering activity.  The alleged activity includes 

manufacturing and presenting two sham promissory notes to purportedly evidence 

investments with the Tribe that were never made.  These acts also include 

accountings of the Tribe that reflect more than $324,000 in false expenditures.  

Adding to this, it appears the individual defendants – acting in their roles as tribal 

employees and officials – looted money, land, and resources from the Tribe’s 

ownership or control and converted those resources to the personal benefit of 

themselves and their co-conspirators. 

Shielding James from this suit would shield her from discovery and liability 

arising from actions that harmed the Tribe itself.  While JW Gaming is not seeking 

redress on behalf of the Tribe, the acts that defrauded JW Gaming simultaneously 

caused harm to the Tribe.  Thus, many of those harmful actions are, and will be, 

the subject of discovery.  In this respect, this case presents the unusual 

circumstance where the litigation has the real potential to uncover specifics of the 

individual defendants’ longtime theft from third parties and related looting of the 

Tribe.  In a case such as this, shining light on government officials’ alleged 

corruption is perfectly consonant with the federal objectives of strong tribal 

governments, Indian self-determination, and economic self-sufficiency.27 

                                                 
27 James makes the point that sovereign immunity protects such critical interests 
that it will sometimes allow wrongs to go unremedied.  Opening Br. at 39.  This is 
 

  Case: 18-17008, 03/25/2019, ID: 11241513, DktEntry: 17, Page 61 of 65



62 

Appellants conclude their policy section with a slippery-slope argument, 

asserting that “an overly broad interpretation of Lewis may in fact curtail tribal 

sovereignty” by subjecting tribal elected officials to litigation and thus “intru[ding] 

in internal tribal governance matters[.]”  Opening Br. at 39.  Undoubtedly, an 

“overly broad interpretation of Lewis” could impair tribal self-governance, but 

rejecting sovereign immunity in this case requires only a straightforward 

application of Lewis: because the complaint seeks only damages from James 

personally for her allegedly fraudulent conduct, James, not the Tribe, is the real 

party in interest.  Sustaining the suit does not allow JW Gaming to “circumvent 

tribal sovereign immunity” because “here, that immunity is simply not in play.”  

Lewis at 1291.  Further, nothing about James’ alleged actions in this case 

constitutes self-governance.  Instead, her actions constitute plausibly-alleged acts 

of wire fraud and money laundering for the dual purpose of stealing resources from 

third parties and the Tribe itself, and converting such illegally obtained funds to 

her personal uses.  Thus, the policy concerns with which James purports to be 

concerned are simply not at issue.  Rather, all that is at issue is James’ looting of 

the Tribe and theft from tribal partners, concealing evidence of those activities 

through evasive discovery and dubious sworn testimony, and ultimately seeking to 

                                                 
not disputed, see footnote 20, supra, but it is not relevant where, as here, the 
remedy is sought from the individuals, not the sovereign. 
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escape accountability or liability by hiding behind the sovereign immunity that 

other tribes and tribal officials have been working to protect for “well over a 

century.”  Bay Mills, 572 U.S. at 805 (Sotomayor, J., concurring). 

CONCLUSION 

For all the foregoing reasons, tribal sovereign immunity does not bar the 

fraud and RICO claims, which are asserted in this action against James personally.  

JW Gaming respectfully requests that this Court affirm the order of the district 

court denying James’ motion to dismiss on the basis of tribal sovereign immunity. 

 

Dated:  March 25, 2019 FREDERICKS PEEBLES & MORGAN LLP 
 

By:  /s/ Gregory M. Narvaez   
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STATEMENT OF RELATED CASES 

Appellee knows of no related cases pending in this Court. 
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