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MASHPEE WAMPANOAG TRIBAL JUDICIARY 
MASHPEE WAMPANOAG TRIBE 

 
       
      ) 
In re the Matter of    ) CASE NO: ## 
      ) 
2019 RECALL ELECTION   ) ADVISORY OPINION RE: 
REQUIREMENT   ) TRIBAL RESOLUTION 
      ) 2019-RES-054 
      ) 
      ) 
 
 

The Question 

Article VIII, § 1(c)(I) of the Constitution provides in relevant part: 

The Election Committee shall hold a meeting of the 
general Tribal members giving each side equal time to 
present their arguments and to answer any questions posed 
by participants at a hearing. Immediately following the 
hearing, a recall election shall occur. The affirmative vote of 
60 percent of those voting at the recall election shall effect a 
recall of the official from office; provided that, at least 40 
percent of the total number of registered Tribal voters who 
voted in the next immediately preceding annual election of 
Officers vote in the recall election. The 40 percent 
requirement shall be certified based on the attendance log at 
the beginning of the hearing. If the 40 percent requirement 
is not met, then the hearing and recall election shall be 
immediately canceled . . . . [emphasis added.] 

 The Tribal Council has requested that the Tribal Supreme Court 
answer the following questions related to the italicized language quoted 
above: 
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(1) The term “participants” is undefined. Do the 
participants include the Tribal Officials subject to the recall, 
the Petitioners Committee and all other registered-to-vote 
Tribal members that attend the recall hearing?  

[1A]1 And, does the Election Committee have the 
authority to restrict the time for questions? Here, the 
Election Committee would like to schedule the beginning 
and end time of the hearing, which would restrict the 
amount of time for questions. 

(2) Does the Constitution require that the 40% 
determination be based off the number of voters in the last 
Tribal Council Officer election? Here, that would be the 
election that occurred on February 12, 2017. 

(3) Does the Constitution require that at least 40% of 
the individual Tribal registered voters that voted in the last 
requisite election be present at the beginning of the recall 
hearing? (OR) Does the Constitution require that at least 
40% of the total number of Tribal registered voters that 
voted in the last requisite election be present at the 
beginning of the recall hearing? [Amended and Restated 
Judicial Advisory Opinion Regarding Recall Election 
Requirement, Tribal Council Resolution No. 2019-RES-054, 
at 1 (June 26, 2019) (hereafter “Resolution 2019-RES-054”).] 

 

Advisory Opinions under Mashpee Law 

 The Mashpee Wampanoag judiciary has issued advisory opinions 
in years past. E.g., In the Matter of 2014 Election of Four Tribal Council 
Members, No. CV-13-003 (2014) (Sockbeson, C.J.) (hereafter “2014 
Election”); In re the Matter of Termination and Settlement Agreement 
                                      
1 We separate this question because it is a different, but related, question. 
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Between Mashpee Wampanoag Tribe et al., No. CV-10-005 (2010) 
(Sockbeson, C.J.) (hereafter “Termination and Settlement”). 

 In 2014 Election, we stated: 

An advisory opinion will be strictly limited by this 
Court to the question presented. We make no broad 
pronouncements on Tribal law but rather limit ourselves to 
the question asked. This practice is sound as there are no 
adverse parties to argue one set of facts or one interpretation 
of the Constitution of the Mashpee Wampanoag Tribe . . . or 
other tribal law over another. A full airing of all aspects of a 
case is not made. . . . Our opinion, therefore, is based solely 
upon the facts provided and the limited nature of the 
question presented. [Id. at 2.] 

We further stated: 

When an advisory opinion is requested we must first 
determine whether the question is one that should be 
addressed by the Court. . . . Advisory opinions are not, 
however, to be issued lightly. As was held in the Termination 
and Settlement . . . , an advisory opinion should be issued 
only in matters of “grave importance.” [2014 Election, supra, 
at 2 (quoting Termination and Settlement, supra, at 7).] 

And: 

[M]atters of interpretation of the Tribe’s Constitution 
and Tribal law [are] precisely th[e] types of Tribal 
Constitutional matters which constitute “matters of grave 
importance” and which are appropriate for the issuance of an 
advisory opinion. [2014 Election, supra, at 3.] 

Here, the Tribal Council asserts that it seeks “clarity from the 
Court regarding [portions of Article VIII, § 1(c)(I)] from the Constitution 
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[that govern recalls] as the language is subject to a number of possible 
interpretations.” Resolution 2019-RES-054, supra, at 1. According to the 
Tribal Council, “there has not been a recall hearing and election 
conducted since the Constitution was adopted on June 28, 2004[.]” Id. 

We concur with the Tribal Council that the questions presented 
“involve[] a ‘matter[] of grave importance’ ” sufficient for the tribal 
judiciary to issue an advisory opinion. See 2014 Election, supra, at 3; 
Termination and Settlement, supra, at 7; Tribal Resolution 2019-RES-
054, supra, at 2. 

 

Legal Background on the Applicable Minimum Constitutional 
Requirements 

 At the outset, we note that any action taken in accordance with 
the answers we provide to the Tribal Council’s questions require the 
tribal government to continue to guarantee the constitutional rights of 
freedom of speech and due process. Const. art. XI, §§ 1(a), 1(h). Each 
enrolled tribal citizen possesses the right to vote. Const. art. IV, § 1. The 
due process and equal protection clauses implicitly protect the right of 
registered tribal citizens to vote. Const. art. XI, § 1(h). The text of the 
Constitution controls over any conflicting laws enacted by the tribe. We 
stated in our 2014 advisory opinion: 

The Tribal Constitution provides that the Constitution 
and enactments of the Tribal Council are the Supreme Law 
of the Tribe. Article V Section 2 states:  

This Constitution, and ordinances of the 
Tribal Council adopted under this Constitution, 
shall be the supreme law of the Tribe. The Tribal 
Council shall exercise its powers consistent with 
the letter and spirit of this Constitution.  
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* * * We are of the opinion that, while the Tribal Council 
enactments are among the “supreme” law of the Tribe, any 
enactment of the Tribal Council must be consistent with the 
letter and spirit of the Tribal Constitution. The Tribal 
Council is not free to ignore or enact a law that is contrary to 
the requirements of the Tribal Constitution. Any powers 
exercised by the Tribal Council must be consistent with the 
letter and spirit of the Tribal Constitution. As between two 
authorities, the Constitution trumps the authority of the 
Tribal Council. [2014 Election, supra, at 6.] 

 We begin with the right to freedom of speech. Tribal courts 
routinely protect the speech rights of persons under tribal jurisdiction. 
E.g., Fort Peck Tribes v. DeCoteau, 2008 WL 9493376 (Fort Peck Court 
of Appeals, Nov. 29, 2008) (dismissing on free speech grounds disorderly 
conduct charge for use of obscene language); Rodriquez v. Election 
Board, 9 Okla. Trib. 669, 2003 WL 25783464 (Cheyenne-Arapaho Tribes 
District Court 2003) (striking down on free speech grounds $1000 fee 
required to file election challenge); In re Melendez, 1999 WL 34995660 
(Nevada Intertribal Court of Appeals, May 28, 1999) (striking down on 
free speech grounds tribal ordinance criminalizing the wearing of gang-
related clothing).  

Freedom of speech is particularly crucial in the exercise of 
political rights. E.g., Kinslow v. Business Committee, 1 Okla. Trib. 174, 
185-86, 1988 WL 521357 (Citizen Band Potawatomi Nation Supreme 
Court 1998) (acknowledging in dicta the right of elected officials subject 
to removal the “right to participate in the debate, make long 
impassioned speeches, and [perhaps] to cross-examine other members 
during the expulsion debate”); Coalition for Fair Government II v. Lowe, 
1 Am. Tribal Law 145, 176-77 (Ho-Chunk Nation Trial Court 1997) 
(“Voting or not voting is likewise a form of expression protected by the 
freedom of speech clause.”); id. at 177 n. 25 (“If members walked out of 
a General Council purposefully to defeat a quorum and frustrate the 
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agenda of those in the majority, they have a Constitutional right to do 
so. This implicates both the right to peaceably assemble and freedom of 
speech.”). Cf. Quileute Nation v. Jaime, 15 NICS App. 13 (Quileute 
Tribal Court of Appeals 2017) (dismissing criminal charges against 
council members under doctrine of legislative immunity); Mayes v. 
Smith, 4 Am. Tribal Law 39 (Cherokee Nation Judicial Appeals 
Tribunal 2003) (dismissing action by tribal member against a sitting 
United States Congressmember, holding Member of Congress was 
immune from the suit under the federal Speech and Debate Clause). 
Since the tribal court previously has held that tribal elected officials 
must show “actual malice” in order to prove a defamation claim against 
a tribal citizen, protecting free speech of tribal citizens, see Hendricks v. 
Stone, No. CV-09-15, at 6 (2010), we find the general holdings of these 
cases to be useful as persuasive authority. 

But tribal courts have also acknowledged certain limitations on 
free speech in the administration of elections, setting rules on the 
qualifications of candidates, or in the acts of government officials. E.g., 
Tsosie v. Deschene, 12 Am. Tribal Law 55 (Navajo Nation Supreme 
Court 2014) (upholding from free speech challenge tribal law 
disqualifying candidates for office who were not fluent in Diné 
language); Davison v. Mohegan Tribe Election Committee, 8 Am. Tribal 
Law 121 (Mohegan Tribe Trial Court 2009) (upholding from free speech 
challenge ban on “bullet voting”); LaPorte v. Fletcher, 2005 WL 6344557 
(Little River Band of Ottawa Indians Court of Appeals, April 26, 2005) 
(rejecting free speech claim made by tribal government official who 
spoke to news media on tribal government matters without 
authorization). In Davison, the court held that a “reasonable, non-
discriminatory restriction” on voting or speech rights is generally 
permissible so long as the government interest in doing so is rational. 8 
Am. Tribal Law at 129. We find the general holdings of these cases also 
to be useful as persuasive authority. 
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The tribal court previously has held that the tribal constitution’s 
due process clause applies to the administration of tribal elections. See 
Pocknett v. Mashpee Wampanoag Election Committee, No. CV-10-003, at 
6 (2010). Additionally, sitting elected tribal officials have a protected 
property and liberty interest in their position, protected by the due 
process clause of the tribal constitution. Other tribal courts agree that 
there is a protected property and liberty interest, and offer significant 
procedural protections to sitting elected officials facing recall, removal, 
or expulsion. E.g., Benjamin v. Weyaus, 2008 WL 6807014, at *6 (Mille 
Lacs Band of Chippewa Indians Court of Appeals, Oct. 14, 2008) (“The 
right to continue to hold elective office is a property right that cannot be 
taken without due process of law.”) (citation omitted); Enyart v. Election 
Board, 9 Okla. Trib. 290, 2006 WL 6122749, at *2 (Eastern Shawnee 
Tribe Court of Indian Offenses, Appellate Division, Mar. 15, 2006) (“It is 
well established law that there exists substantial personal and property 
interests in holding an elected position within the Tribe, and that before 
such official can be removed from that position, due process must be 
afforded to said official.”); Delgado v. Wilson, 2004 WL 5787794, at *3 
(Oneida Tribal Judicial System, Appellate Court, Oct. 7, 2004) (“Mr. 
Delgado was elected to the position of Oneida Appeals Commissioner. 
Therefore, he has a property interest in the position of Oneida Appeals 
Commissioner.”); LaRose v. Wilson, 2003 WL 26066795, at *4 (Leech 
Lake Band of Ojibwe Trial Division, Jan. 21, 2003) (“The right to 
continue to hold elective office is a property right that cannot be taken 
without due process of law.”) (citations omitted); Young v. Tribal 
Grievance Committee, 5 Okla. Trib. 470, 1 Am. Tribal Law 539 (Sac and 
Fox Nation Supreme Court 1998) (“[A]n elected official of the tribe holds 
a valuable right. For that right – that office – to be stripped from an 
official, the official must be afforded equal protection and due process.”); 
Mosqueda v. Election Board, 5 Okla. Trib. 12, 1996 WL 1132730, at *1 
(Cheyenne-Arapaho Tribes District Court, Jan. 5, 1996) (“Elective office 
is a property interest within the meaning of the Indian Civil Rights Act. 
At a minimum, due process under the Indian Civil Rights Act requires 
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that, before a tribal government or arm of tribal government may make 
a decision that may result in the taking of person's liberty or property 
interest, the tribal government must give notice to the affected 
person(s), and must give them an opportunity to defend their liberty or 
property interest.”). Since the tribal court previously has held that 
employees with vested employment rights are entitled to due process of 
law before they can be properly terminated. See Nuey v. Mashpee 
Wampanoag Tribe, No. CV-08-01, at 7-6 (2008) (citing Miller v. 
Mashantucket Pequot Gaming Enterprise, 2 Mash.Rep. 418, 1998 WL 
35232489 (Mash. Pequot Tribal Ct. 1998)), we find the general holdings 
of these cases also to be useful as persuasive authority.2 

Finally, in interpreting the tribal constitution, we must be 
mindful of several rules of construction. First, we will look to the text 
itself. If the text is unambiguous, then this court must apply the plain 
meaning of the text. If the court determines that the text is ambiguous, 
the court must interpret the text in accordance with the intent of the 
framers of the text. Where the intent of the framers is not plain or 
unavailable, we may utilize canons of construction to reach an 
understanding of the meaning of the ambiguous text. See generally, e.g., 
Mudd v. Election Board, 1 Am. Tribal Law 202, 207 (Ho-Chunk Nation 
Trial Court 1997) (“[T]he . . . Constitution must be read in its entirety 
and not in isolation. A proper reading of the . . . Constitution must 
reconcile all relevant sections to give them effect. . . . Interpretations of 
one part of the Constitution which would undermine other parts are 
disfavored. A proper interpretation must give full force to each part of 
the Constitution as is possible.”). Moreover, “in interpreting 
constitutions, courts must rely heavily on its literal text and must give 
                                      
2 One of the more useful cases we discovered is Coalition for Fair Government II v. Lowe, 1 Am. 
Tribal Law 145 (Ho-Chunk Nation Trial Court 1997), which involved the procedures required in a 
recall effort involving a general council-type scenario with some similarities to the Mashpee 
Wampanoag Tribe’s recall procedure. The Lowe case is useful persuasive guidance for the court and 
the Election Committee in promulgating regulations governing the recall meeting or hearing. The 
case establishes the principles that if a sitting elected official is to be removed from office through a 
meeting of tribal citizens, the official is entitled to due process of law and the meeting (or in this 
case, a hearing) must be duly authorized to act. 
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effect to its plain language to assure that constitutional provisions are 
given the effect their makers and adopters intended.” Davison v. 
Mohegan Tribe Election Committee, 8 Am. Tribal Law 121, 131 
(Mohegan Tribal Trial Court 2009) (citation and quotation marks 
omitted). Further, “[t]he Constitution was written to be understood by 
the voters; its words and phrases were used in their normal and 
ordinary meaning as distinguished from technical meaning.” Id. 
(citation and quotation marks omitted). 

This court’s ability to interpret the tribal constitutional text is 
limited by the fact that no party in interest in this matter has 
submitted a brief. Our cases have not delved into the intent of the 
framers of the constitution, and so we have no guidance there as well. 
Finally, as the Tribal Council noted, this is truly a case of first 
impression. 

 

Analysis 

 We begin with the relevant text of the tribal constitution. Article 
VIII, § 1(c)(I) of the Constitution provides in relevant part: 

The Election Committee shall hold a meeting of the 
general Tribal members giving each side equal time to 
present their arguments and to answer any questions posed 
by participants at a hearing. Immediately following the 
hearing, a recall election shall occur. The affirmative vote of 
60 percent of those voting at the recall election shall effect a 
recall of the official from office; provided that, at least 40 
percent of the total number of registered Tribal voters who 
voted in the next immediately preceding annual election of 
Officers vote in the recall election. The 40 percent 
requirement shall be certified based on the attendance log at 
the beginning of the hearing. If the 40 percent requirement 
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is not met, then the hearing and recall election shall be 
immediately canceled . . . . [emphasis added.] 

Initially, we find much in the text of this provision to be ambiguous. 
The event at which a sitting elected council member could be removed is 
referred to once as a “meeting” and at other times as a “hearing.” The 
required quorum at this meeting or hearing is also ambiguous, as the 
Tribal Council noted, because it is unclear which tribal citizens 
constitute the corpus of eligible participants.  

 We conclude in the first instance that the Election Committee 
possesses primary authority to generate rules and regulations 
concerning the conduct of the meeting or hearing. The text of the 
constitution is plain that it is the Election Committee that must 
conduct this meeting. Const. art. VIII, § 1(c)(I) (“The Election 
Committee shall hold a meeting of the general Tribal members . . . .”). 
The Election Committee, as the entity charged with the administration 
of this meeting or hearing, is entitled to deference in the exercise of its 
discretion to administer the meeting or hearing. That said, the Election 
Committee must still act within the confines of the constitution. Our 
approval of several cases from other tribal courts, most notably the 
Lowe case, should hopefully assist and guide the Committee in 
preparing the rules and regulations for this meeting or hearing. 

 We begin with perhaps the easiest question — what election 
constitutes the “next immediately preceding annual election of 
Officers”? We agree that the election referenced in § 1(c)(I) is 
ambiguous, but a quick survey of the elections contemplated by the 
tribal constitution points to an obvious answer. The provision is 
ambiguous because it is not clear to what election the “annual election 
of Officers” refers. Luckily, Article IV of the tribal constitution refers to 
three types of elections, “regular elections,” “special elections,” and a 
“first election.” Art. IV, §§ IV(3), IV(6). Article XII refers to an election 
held for the purpose of voting on referendums and initiatives. Article 
XIII refers to elections held for the purpose of amending the 
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constitution. The “first election” provision is no longer operative. Special 
elections, elections on referendums and initiatives, and elections on 
proposed constitutional amendments to the constitution might or might 
not ever occur. Only regular elections are periodic and mandatory. We 
conclude that the phrase “next immediately preceding annual election 
of Officers” refers to regular elections only.3 

 Next, we agree with the Tribal Council that the term 
“participants” is ambiguous. “Participants” to this hearing could include 
the tribal citizens who appear at the meeting and hearing. 
“Participants” can also include the Tribal Council members subjected to 
the recall petition.  

 We further agree with the Tribal Council that the provision 
defining which persons constitute the required quorum at the meeting 
or hearing is also “ambiguous.” As the Tribal Council notes, that corpus 
of persons could include (1) the tribal citizens who, as a group, 
constitute 40 percent or more of the number of voters in the last 
relevant election, or (2) the tribal citizens who actually voted in the last 
relevant election  

Helpfully for the most part, the relevant text of the tribal 
constitution references several different classifications of people. First, § 
1(c)(I) mentions “general Tribal members.” Second, the section mentions 
“each side.” Third, the section mentions “those voting at the recall 
election.” Fourth, the section mentions “total number of registered 
Tribal voters.” Fifth, the section mentions “total number of registered 
Tribal voters who voted in the next immediately preceding annual 
election of Officers.”4 Applying canons of interpretation, constitutional 
terms should be defined in context; text is known by the company it 

                                      
3 We conceive that it is possible a special election under Article IV might also be considered an  
“annual election of Officers,” but we are doubtful that this is so, and leave that question for another 
day. 
4 We realize that what we characterize as the fourth and fifth separate mentions in the constitution 
merely involve selective editing out of text in the constitution, but we are acknowledging that the 
text is ambiguous and can mean two separate things. 



12 
 

keeps. The definition of “participants” and the determination of what 
constitutes a quorum should be informed by these five separate 
classifications of people only. 

First, we find that “participants” must mean the tribal citizens, 
which obviously includes sitting elected officials subject to potential 
recall, appearing at the recall meeting or hearing. To conclude 
otherwise, that only tribal citizens who voted in the next election, has a 
fatal weakness – to do so would violate the constitutionally protected 
right to vote protected under Article IV, § 1 by categorically excluding 
the entire class of tribal citizens who, for whatever reason, did not vote 
in the last relevant election. Failure to vote in one election does not 
strip a tribal citizen of the right to vote in subsequent elections. To 
exclude this entire class of persons patently violates the 
constitutionally-protected political right of every excluded citizen to 
vote. Tribal citizens who did not vote because of sickness or because 
they were not yet old enough would be excluded for no valid reason. 
Tribal citizens who made a political choice not to vote would be 
punished for not voting, in violation of their right to free speech. 
Moreover, the the plain, ordinary meaning of “participant” one could 
find in any English language dictionary, which is to simply take part in 
something, is consistent with this interpretation. 

Second, for the same reasons, we conclude that the class of people 
that can be counted to fulfill the quorum requirement of § 1(c)(I) are the 
tribal citizens who are in attendance at the beginning of the recall 
meeting or hearing. While some might argue that fairness dictates the 
recall meeting or hearing should be limited to only those persons that 
voted in the last election, the constitution protects the right of tribal 
citizens to vote in any election, no matter whether they are a frequent 
voter or a first time voter. 

 Next and finally, we address one other question raised by the 
Tribal Council, whether the Election Committee can restrict the time 
for questions. We begin with Article VIII, § 1(c)(I), which provides a 
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great deal of guidance on this question. Section 1(c)(I) states that the 
Election Committee must hold a meeting or hearing “giving each side 
equal time to present their arguments and to answer any questions 
posed by participants at a hearing.” Here, the constitution expressly 
charges the Election Committee with guaranteeing “each side” 
(presumably the “Petitioners Committee” and the Tribal Officials 
subject to a recall petition) “equal time to present their arguments and 
to answer questions.” As such, it is apparent the key participants, the 
Petitioners Committee and the Tribal Officials subjected to a recall 
petition, have the right to speak, make arguments, and perhaps present 
witnesses and even cross-examine each other’s witnesses. Section 1(c)(I) 
also requires the Election Committee to guarantee the right of 
“participants” to ask “questions” of the key participants, the Petitioners 
Committee and the Tribal Officials subjected to a recall petition. Tribal 
citizens therefore must be able to speak as well. All of these classes of 
individuals have expressly protected and annunciated free speech 
rights. 

 But free speech is not absolute. In the Davison case mentioned 
above, the Mohegan tribal court held that “reasonable, non-
discriminatory restrictions” on voting that are justified by important 
government interests are generally permissible. Davison v. Mohegan 
Tribal Election Committee, 8 Am. Tribal Law 121, 129 (Mohegan Tribal 
Trial Court 2009). The Davison court held that a restriction on speech 
or voting that “affect[s] every Tribal member who wants to vote in a 
Tribal election in the same manner regardless of their political 
affiliation or point of view” is non-discriminatory. Id. The Election 
Committee might therefore impose a restriction on the time a recall 
meeting or hearing participant might talk, so long as that restriction is 
reasonable, non-discriminatory, and justified by an important 
governmental interest. We cannot opine on the exact scope of the 
Election Committee’s authority to impose such a restriction without 
knowing more about the exact restriction and how it impacted speech or 
voting rights, but we do endorse a general governmental interest in 
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conducting an efficient recall meeting or hearing. As always, it will be 
the burden of the Election Committee to justify any restriction on the 
right of free speech. 

 

The Court’s Answers to the Specific Questions 

1. “Participants” includes all tribal citizens who are registered to vote, 
including the Tribal Officers subject to the recall and the Petitioners 
Committee. 

1A. The Election Committee is authorized to make regulations 
restricting the time for questions, so long as the restriction is 
reasonable, non-discriminatory, and is justified by an important 
governmental interest.  

2. Yes, the constitution requires that the 40% recall determination, or 
what we referred to as the quorum requirement, must be based on the 
number of voters in the last Tribal Council Officer election. 

3. The constitution requires that the quorum requirement mentioned in 
the answer to number 2 must be determined at the beginning of the 
recall meeting or hearing. As we stated in this opinion, tribal citizens 
who are registered to vote cannot be excluded from the recall meeting or 
hearing on the grounds that they did not vote in the last election. 

 

 

Dated: 

 

Matthew L.M. Fletcher, Associate Justice 
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Concurring 

 

Robert Mills, Acting Supreme Court Chief Judge 

Terri Yellowhammer, Associate Justice 

 


