
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
YANKTON SIOUX TRIBE, 
 

Plaintiff, 
 

v. 
 
RYAN ZINKE, Secretary of the Interior, et al., 
 

Defendants. 
 

 
 

No. 1:03-cv-01603 (TFH) 
 

Senior Judge Thomas F. Hogan 
 

YANKTON SIOUX TRIBE’S 
SUPPLEMENTAL BRIEF 

PURSUANT TO OCTOBER 10, 2018 
ORDER 

 
 

INTRODUCTION 
 
 The procedure to approve contracts contained in the Yankton Sioux Tribe’s (“Tribe”) 

Constitution and By-Laws serve to retain rights in the general council and protect against this 

very situation – a dispute where a third-party attempts to enforce an ultra vires act of a tribal 

official.  Even if the purported contingency fee agreement (“Purported Contract”) were approved 

through the constitutional process, there are many reasons why it is not enforceable: 1) the 

Purported Contract is with Herman & Mermelstein, P.A. (“HM”) and not Herman, Mermelstein, 

& Horowitz, P.A. (“HMH”), not Herman Law, not Herman Law Firm, P.A., nor any other 

successor.  Furthermore, the instant case is not the case HM promised to bring on behalf of the 

Tribe.  HM promised to bring a claim for damages against the United States.  That claim was 

dismissed by the Court of Federal Claims in 2008.  Finally, there has been no waiver of 

sovereign immunity in this case through the Purported Contract or Tribal law.  Neither is there a 

limited waiver for counterclaims seeking to recoup damages, as the Tribe was not awarded 

damages in a suit it initiated against HM.  It is worth noting that even HM recognized the Tribe’s 

immunity as an obstacle when it attempted to seek a waiver of the Tribe’s sovereign immunity in 
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exchange for the Tribe’s own files in 2012.  Letter from S. Mermelstein dated September 25, 

2012, Exh. A.   

 Even if the Court sees past all of these arguments, the fact remains that HM, HMH, and 

Herman Law did not achieve a settlement or judgment that could serve as a basis for the 

contingency fee calculation under the Purported Contract.  Even so, as a gesture of good will, the 

Tribe offered to pay HM for its time and was rejected.  Letter from T. Real Bird dated June 29, 

2012, Exh. B.  HM refused to accept the Tribe’s offer of payment and refused to return the 

Tribe’s files.  Exh. A.  

 Herman Law and its predecessors’ self-serving demand for tribute contrasts sharply 

against the whole purpose of the claims sought in this case – to account for and protect tribal 

trust assets.   

ARGUMENT 
 

I. HERMAN LAW DOES NOT HAVE A CONTRACTUAL RIGHT TO ENFORCE.  
 

As an initial matter, the Tribe contends that the Purported Contract between HM and the 

Yankton Sioux Tribe is invalid.  ECF 72, p. 7-9.  The Tribe bases its position on the lack of a 

tribal general council referendum vote approving or “confirming” the Purported Contract with 

HM and the legal conclusion that the Yankton Sioux Tribe cannot be bound by “the unapproved 

acts of tribal officials.”  Calvello v. Yankton Sioux Tribe, 584 N.W.2d 108, 112 (S.D. 1998).  

The Purported Contract was not approved by the process required by the constitution – a vote by 

secret ballot of the tribal general council.  Amended By-Laws, Art. IV, Sec. 2 and Art. I, Sec. 1.  

ECF 72-1.  The Proposed Contract was thus void ab initio.  D.C. v. Brookstowne Cmty. Dev. 

Co., 987 A.2d 442, 446 (D.C. 2010) (“A contract is void or voidable if one of the parties lacked 

the capacity to enter into it. . . . For government agencies, the extent of the capacity to contract is 
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determined by the scope of their statutorily granted authority.”).  HM is charged with knowledge 

of Tribal law and cannot now claim estopple.  Id. at 449-451.  See also ECF 72, p. 8.  

As a second matter, the Purported Contract does not contain a successor clause that 

would permit successor law firms of HM to continue in a contractual relationship with the Tribe.  

In 2003, HM filed the complaint in this case.  ECF 1.  In 2009, HM filed a Notice of Change of 

Name of Plaintiff’s Pro Hac Vice Counsel stating the name had changed from HM to 

Mermelstein & Horowitz, P.A., presumably as a result of the sanctions imposed by the Florida 

Bar against attorney Jeffery M. Herman suspending him from the practice of law for a period of 

eighteen months.  ECF 61 & ECF 60.  In 2011, HMH filed a Joint Stipulation Regarding 

Confidentiality, ECF 65.1  In 2012, HMH filed the Motion for Withdrawal of Appearance by 

Attorneys for Plaintiff Yankton Sioux Tribe and to Intervene for the Purpose of Protecting 

Attorney’s Charging Lien.  In 2018, Herman Law began appearing on its own behalf without 

written notice and filed a Response to Parties’ Joint Status Report and Opposition to Continuance 

of Conference Scheduled for October 10, 2018, ECF 84.23  Even if it were valid, the Purported 

Contract does not provide any contractual right to Herman Law or any other successor of HM 

because it does not contain a successor clause.    

As a third matter, the Purported Contract states that HM promises to represent the Tribe 

in a “claim for damages” against the “United States of America for breaches relating to tribal 

trust property and tribal trust accounts.”  ECF 69-1 (emphasis removed).  It is clear that the 

complaint brought in this case is not a claim for damages.  ECF 1.  HM filed a claim for 
                                                            
1 There was no known notice to the Court nor to the Yankton Sioux Tribe by this successor 
entity, Herman, Mermelstein & Horowitz, P.A.   
2 There was no known notice to the Court nor to the Yankton Sioux Tribe by this successor 
entity, Herman Law.   
3 Upon information publically available by the Florida Secretary of State, the actual firm name is 
Herman Law Firm, P.A. 
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declaratory relief and an injunction compelling an accounting.  Id.  HM later filed a claim for 

damages against the United States in the United States Court of Federal Claims.  That case was 

dismissed by application of 28 U.S.C. §1500 because HM first filed the instant case instead of 

initially filing a claim for damages in the Court of Federal Claims as it had promised to do in the 

Purported Contract.  Accordingly, the instant case is not even the case that is the subject of the 

Purported Contract.  The case for damages was dismissed.  Yankton Sioux Tribe v. United States 

of America, Case No. 05-1291 L (C.F.C. Oct. 10, 2008), Exh. C.   

As a final matter, it is unclear how Mssers. Herman and Mermelstein maintain any ability 

to practice law in the United States District Court for the District of Columbia without local 

counsel and without being members of the bar in violation of local rule 5.1(c)(2).  

 
II. THE TRIBE IS ENTITLED TO SOVEREIGN IMMUNITY PROTECTIONS FROM 

A LIEN BY HERMAN LAW FIRM P.A. OR HERMAN & MERMELSTEIN P.A., 
AND THERE HAS BEEN NO NEW DEVELOPMENTS IN THIS CIRCUIT OR THE 
UNITED STATES SUPREME COURT CONCERNING SOVEREIGN IMMUNITY.  

 
Herman Law’s proposed intervention is barred by the Tribe’s sovereign immunity.  It is 

undisputed that “[t]ribes enjoy immunity from suits on contracts, whether those contracts involve 

governmental or commercial activities and whether they were made on or off a reservation.”  

Kiowa Tribe of Oklahoma v. Mfg. Technologies, Inc., 523 U.S. 751, 760 (1998).  This immunity 

is “a necessary corollary to Indian sovereignty and self-governance.”  Three Affiliated Tribes of 

Fort Berthold Reservation v. Wold Eng’g, P.C., 476 U.S. 877, 890, (1986).  Moreover, the issue 

of tribal sovereign immunity is a jurisdictional one, Pan American Co. v. Sycuan Band of 

Mission Indians, 884 F.2d 416, 418 (9th Cir. 1989), and absent a waiver or consent, a court may 

not exercise jurisdiction over a recognized Indian tribe.  Puyallup Tribe, Inc. v. Dep't of Game of 

State of Washington, 433 U.S. 165, 172 (1977). 
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A. Herman Law’s Proposed Intervention Implicates the Tribe’s Sovereign Immunity.  
 
Contrary to Herman Law’s assertions, its proposed intervention for the sole purpose of 

asserting a lien against tribal trust property necessarily implicates the Tribe’s sovereign 

immunity.  ECF 74 at 9.  Moreover, the Tribe is not “seeking an expansive and unprecedented 

application of the doctrine of tribal immunity.”  Id. at 11.  

Not only is it the law of this Circuit that sovereign immunity is at issue and applies to 

suits for breaches of attorney liens, Watters v. WMATA, 295 F.3d 36 (D.C. Cir. 2002), other 

courts have expressly held that tribes enjoy sovereign immunity from garnishment proceedings.  

Maryland Cas. Co. v. Citizens Nat. Bank of W. Hollywood, 361 F.2d 517, 522 (5th Cir. 1966) 

(denying garnishment based on tribal sovereign immunity); see also United States v. Morris, 754 

F. Supp. 185, 187 (D.N.M. 1991) (same).  Cf. Chewning v. District of Columbia, 119 F.2d 459, 

460 (D.C. Cir. 1941) (prevailing rule exempts municipal governments from garnishment unless a 

statute expressly includes them).  The principles for applying sovereign immunity to garnishment 

proceedings apply equally to liens on tribal governmental property.  See, e.g., Harger v. Dept. of 

Labor, 569 F.3d 898 (9th Cir. 2009); See also, Knight v. United States, 982 F.2d 1573, 1578 

(Fed.Cir.1993) (“unless the United States has submitted itself to such state law, an attorney lien 

statute, like a state garnishment statute, has no force or effect against it”); See also, Watters, 295 

F.3d at 39 (“judicial decisions in all three jurisdictions indicate that each has sovereign immunity 

against the imposition and enforcement of equitable liens (and against related devices like 

garnishment”).  This protection of governmental property from liens for which no clear and 

explicit waiver of immunity exists makes sense as a sovereign immunity serves largely to protect 

the public fisc.  Brown v. Sec'y of Army, 78 F.3d 645, 650 (D.C. Cir. 1996). 
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In extremely limited circumstances, the Supreme Court has found a waiver of sovereign 

immunity can be imputed on a tribe when it has bound itself to dispute resolution procedures in a 

contract.  Specifically, in C&L Enters., Inc. v. Citizen Band Potawatomi Indian Tribe of Okla., 

532 U.S. 411 (2001), the Court held that an arbitration clause in a contract was sufficient to 

constitute a waiver of sovereign immunity for purposes of enforcing an arbitration award.  In 

reaching this conclusion, the Court found persuasive the fact that “[t]he tribe agrees to submit 

disputes arising under the contract to arbitration, to be bound by the arbitration award, and to 

have its submission and the award enforced in a court of law.”  Id. at 420 (quoting Sokaogon 

Gaming Enter. Corp. v. Tushie-Montgomery Assocs., Inc., 86 F.3d 656, 659-60 (9th Cir. 1996).  

 Applied here, even if the Purported Contract was valid, which it is not, the terms of the 

agreement do not contain any provision that governs dispute resolution.  ECF. 69, Ex. 1.  Thus, 

the Tribe unequivocally did not agree to submit disputes arising out of the contract to a binding 

resolution procedure, to be bound by any judgement or award stemming from a resolution 

procedure, or to have an award from a resolution procedure enforced by any court of law.  

Importantly, as the entity which drafted the Purported Agreement, HM had every opportunity to 

include either an express waiver or dispute resolution clause.  HM chose to proceed without 

either.  While HMH sought a waiver of the Tribe’s sovereign immunity in 2012, there was no 

such waiver granted.  Exh. A.  The facts presented here are thus in direct contrast to those in 

C&L Enterprises., Inc., 532 U.S. 411 (2001), precluding its application.   

These authorities show that courts have overwhelmingly held that the imposition of 

equitable liens and other security interests on sovereigns implicate, and are precluded by, their 

sovereign immunity.  Here, Herman Law seeks to intervene for the sole purpose of asserting a 

charging lien against the Tribe’s trust property.  The Tribe’s sovereign immunity is therefore 
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implicated by the proposed intervention and lien.  Simply stating tribal sovereign immunity is 

not at issue does not make it so.    

B.  The Tribe Has Not Waived Sovereign Immunity.  
 
Because the Tribe’s sovereign immunity is at issue, Herman Law cannot intervene to 

assert a lien without an express waiver of sovereign immunity.  The Supreme Court has long 

recognized as “settled law” that an Indian tribe is subject to suit only when Congress has 

authorized the suit and thus abrogated the tribe's sovereign immunity, or when the tribe has 

waived its immunity.  Michigan v. Bay Mills Indian Community, 134 S. Ct. 2024, 2030-31 

(2014); Kiowa, 523 U.S. at 754.  The Supreme Court has also long recognized that waivers of 

tribal sovereign immunity must be “unequivocally” expressed in Congressional legislation or 

tribal consent and may not be implied.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978).  

Tribal consent must not only be express, but it must also be duly authorized by tribal law.  

Calvello v. Yankton Sioux Tribe, 584 N.W.2d 108, 112 (S.D. 1998) (“Without a clear expression 

of waiver by the Tribe's General Council either before or after the arbitration proceeding, the 

involvement or purported acquiescence of certain tribal officials cannot waive the Tribe's 

sovereign immunity”). 

Herman Law presents two arguments in an attempt to demonstrate that tribal sovereign 

immunity has been waived by the Tribe.  Tellingly, neither is based on the language of the 

Purported Contract, its validity notwithstanding, or any Act of Congress.  Rather, Herman Law 

arguments rely exclusively on inapposite case law and conclusory assertions as it has not, and 

cannot, point to a clear waiver of immunity as required by law.    

1. Herman Law’s Proposed Intervention Does Not Sound In Recoupment.  
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Herman Law first asks this Court, citing Rosebud Sioux Tribe v. A&P Steel, Inc., 874 

F.2d 550 (8th Cir. 1989), to view its requested intervention as a third party to assert a lien as 

analogous to recoupment from a party in a case pending before a court.  ECF 74 at 12.  There, 

the Eighth Circuit held that when an Indian Tribe initiates a lawsuit, it waives immunity for the 

defendant’s counterclaims arising out of the same transaction which is the subject matter of the 

Tribe’s suit.  Id. at 552.  This analogy fails when applied to the facts presented here for three 

distinct reasons.   

 First and foremost, bringing a lawsuit does not constitute an automatic waiver of 

sovereign immunity to claims brought by the defendant.  Oklahoma Tax Commissioner v. 

Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991); Rosebud Sioux 

Tribe v. Val-U Constr. Co. of S.D., Inc., 50 F.3d 560, 562 (8th Cir. 1995); Canadian St. Regis 

Band of Mohawk Indians v. State of New York, 278 F.Supp.2d 313, 358 (N.D.N.Y. 2003); See 

also U.S. v. United States Fid. and Guar. Co., 309 U.S. 506 (1940).  Where an Indian tribe 

initiates a lawsuit the defendant may, absent a waiver of sovereign immunity, only assert 

counterclaims that sound in recoupment.  Oneida Indian Nation of New York v. State of New 

York; 194 F.Supp2d 104, 136, (N.D.N.Y. 2002); See also United States v. Forma, 42 F.3d 759, 

760 (2nd Cir. 1994).   

In order for the Court to exercise subject matter jurisdiction over Herman Law’s 

affirmative relief based on a purported contract as a claim sounding in recoupment, the claim 

must arise “out of the transaction that grounds the main action” and must request only a set-off 

of damages, not affirmative recovery.  Forma, 42 F.3d at 765.  The rule governing sovereign 

immunity in recoupment actions is that “a party sued by the United States may recoup damages 

… so as to reduce or defeat the government’s claim … though no affirmative judgment … can be 
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rendered against the United States.”  Id.  (citations omitted); See also United States v. Frank, 207 

F. Supp. 216, 221 (S.D.N.Y. 1962) (finding that “recoupment may be set up in a counterclaim 

against the United States without statutory authority” and allowing defendant’s counterclaim to 

proceed because defendant claimed nothing more than the value of goods claimed by the 

government and did not seek affirmative recovery).  Thus, only if Herman Law’s affirmative 

claim based on the purported contract does not “venture outside the subject of the original cause 

of action,” could the Tribe be considered to have waived its immunity to such a claim.  United 

States v. Tsosie, 92 F.3d 1037, 1043 (10th Cir. 1996) (citations and internal quotations omitted).  

Here, Herman Law seeks affirmative relief based on a void contract, not to offset a damages 

award against it.  Therefore, recoupment is not applicable   

Second, the holding in Rosebud is limited in that it created a discrete waiver of sovereign 

immunity exclusively for the counterclaims of defendants.  Put simply, Herman Law is not and 

has never been a defendant in the current action.  That Herman Law must request intervention in 

this matter is evidence of this, which alone brings the facts here outside the limited scope of 

Rosebud.  Moreover, because it is not a defendant, Herman Law cannot bring a counterclaim 

against the Tribe.  Rather, it brings its clams as an independent complaint of intervention.  ECF 

69-1.  Because it is not a defendant nor asserting a counterclaim against the Tribe, Herman 

Law’s reliance on the limited waiver of tribal sovereign immunity found in Rosebud is in error.       

Third, assuming arguendo that Herman Law was a defendant bringing a counterclaim 

sounding in recoupment in this case, which it is not, the waiver discussed in Rosebud was limited 

to counterclaims which “seek relief of a similar nature to that sought by the plaintiff.”  Rosebud, 

874 F.2d at 553.  Applied here, the proposed intervention would introduce new issues outside the 

subject matter of this suit and seeks relief of a completely different nature.  E.g., Argument I 
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above.  The Tribe’s suit before this Court seeks to compel the production of an accounting of the 

Tribe’s trust funds through declaratory and injunctive relief.  ECF 1.  Conversely, the basis of 

Herman Law’s requested intervention rests on a Purported Contract that is not related to the 

Tribe’s trust funds or accounting and exclusively seeks monetary recovery.  Because Herman 

Law cannot identify an interest in the property or transaction that is the subject of the lawsuit and 

seeks relief that is different in nature to that sought by the Tribe, its reliance on Rosebud to 

establish a waiver of sovereign immunity is in error.   

 For these reasons, the narrow holding in Rosebud is plainly inapplicable to this case.  

Herman Law’s motion to intervene to assert a lien based on the Purported Contract does not 

sound in recoupment.  There has thus been no waiver of the Tribe’s sovereign immunity and the 

motion to intervene should be denied.  

2. The Tribe’s Governing Documents Do Not Contain an Explicit Waiver of 
Sovereign Immunity.  
 

Alternatively, Herman Law claims that the Tribe’s governing documents contain an 

explicit waiver of sovereign immunity.  ECF 74 at 12-13.  Herman Law points to two separate 

provisions to support this contention.  First, it claims that by referencing the ability of the Tribe 

to retain counsel in suits “for or against the tribe,” Article III, Section I of the Tribe’s 

Constitution waives sovereign immunity.  The second provision Herman Law alleges contains an 

explicit waiver of sovereign immunity is Article XI of the Yankton Sioux Tribe’s Amended 

Bylaws.  That provision provides, in relevant part, that “[t]his organization shall be in the nature 

of a corporation.”  Amended Bylaws, Art. XI, §§1, 3.  In sum, Herman Law asserts that because 

the Tribe’s Constitution and Bylaws empower it to retain legal counsel and organize in the nature 

of a corporation, the Tribe has provided a blanket waiver of its sovereign immunity.     

Case 1:03-cv-01603-TFH   Document 88   Filed 10/29/18   Page 10 of 17



-11- 

 

To support its audacious suggestion, Herman Law again points to a single legal authority, 

Rosebud Sioux Tribe v. A&P Steel, Inc., 874 F.2d 550 (8th Cir. 1989).  There, the court noted in 

dicta that the tribe waived sovereign immunity through its corporate charter, which provided the 

power to sue or be sued.  Id at 552.  The fact that the language in the Tribe’s governing 

documents cited by Herman Law cannot in good faith be equated to the “sue or be sued” 

language in Rosebud Sioux Tribe’s Section 174 corporate charter notwithstanding, Herman Law 

seemingly ignores subsequent caselaw which directly contradicts the dicta it relies on.  In 

Rosebud Sioux Tribe v. Val-U Constr. Co., 50 F.3d 560, 562 (8th Cir. 1995), the court analyzed 

the same Section 17 corporate charter and found the “sue and be sued” did not provide a blanket 

waiver of sovereign immunity; “Furthermore, we find that the ‘sue and be sued clause’ in the 

Tribe's corporate charter does not operate as a general waiver of the Tribe's immunity from suit.”  

See also Ramey Const. Co., Inc. v. Apache Tribe of Mescalero Reservation, C.A.10 (N.M.) 

1982, 673 F.2d 315 (Presence of “sue and be sued” clause in tribal corporate charter did not 

serve as waiver of tribal sovereign immunity as it did not affect sovereign immunity of tribe as a 

constitutional entity and contractor dealt only with tribe as constitutional entity and not 

with tribal corporate entity.)  

Herman Law also fails to draw a distinction between a Tribe acting as a sovereign 

government rather than a corporate entity.  Courts have rightfully noted this distinction and 

found that the presence of one, does not diminish the power of the other.  See, United Keetoowah 

Band of Cherokee Indians v. Oklahoma, 927 F.2d 1170, 1174 (10th Cir. 1991) (the formation of 

a corporation does not affect tribe’s power to act in governmental capacity.)  Applied here, there 

is no indication in the pleadings or briefs that the Tribe comes before this court in any manner 

                                                            
4 Indian Reorganization Act, P.L. 93-383, Sec. 17.    
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other than as a sovereign government.  Herman Law’s contention that the Tribe is a corporation 

which can be sued, rather than a sovereign government, ignores the foundational principles of 

Federal Indian law, that “until Congress acts, the tribes retain their existing sovereign powers.”  

 United States v. Wheeler, 435 U.S. 313, 323 (1978).  

Moreover, even if the Tribe had engaged Herman Law in a commercial capacity rather 

than a governmental entity, the Supreme Court has consistently applied the doctrine of tribal 

sovereign immunity in the commercial context.  Specifically, in Kiowa Tribe of Oklahoma v. 

Mfg. Technologies, Inc., 523 U.S. 751, (1998), the Supreme Court declined to make any 

exception for tribal sovereign immunity for suits arising from a tribe's commercial activities, 

even when they take place off Indian lands.  See also, Puyallup Tribe, Inc. v. Department of 

Game of Wash., 433 U.S. 165, 167, (1977) (applying sovereign immunity to fishing); Oklahoma 

Tax Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, (1991) (applying 

sovereign immunity to the sale of cigarettes); United States v. United States Fid. & Guar. 

Co., 309 U.S. 506, (1940) (applying sovereign immunity to leasing coal mines.)  For Herman 

Law to claim that provisions of the Tribe’s governing documents that organize it in the “nature 

of a corporation” provides a blanket wavier of sovereign immunity is a complete departure from 

the existing caselaw and is in direct conflict with a long line of Supreme Court jurisprudence.  

In sum, Herman Law has not, and cannot, provide any legal authority to support the 

contention that the constitutional provisions it relied upon constitute an unequivocal waiver of 

sovereign immunity.   

 
C. There Have Been No New Developments Regarding Tribal Sovereign Immunity in 

This Circuit or the Supreme Court. 
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Despite Herman Law’s claim, there have been no new developments in the case law that 

support their position.  ECF 86.  The sole case cited in Herman Law’s request to supplement its 

Motion to Intervene is Guidiville Rancheria of California v. United States, case no. 12-cv-1326 

YGR, 2015 U.S. Dist. LEXIS 109057 *14-23 (N.D. Cal. August 18, 2015).  While this case does 

address tribal sovereign immunity, as with the other authorities cited by Herman Law it does so 

in the context of a defendant’s counterclaim in response to a lawsuit filed by a Tribe.  Thus, for 

the reasons set forth above, it is inapplicable to the facts presented here and cannot be relied on 

to support a waiver of immunity. 

Instead, the only case in this Circuit or the Supreme Court that analyzed tribal sovereign 

immunity during the pendency of this case upheld the doctrine without qualification.  

Specifically, in Michigan v. Bay Mills Indian Community, 134 S. Ct. 2024, 2036 (2014), the 

Supreme Court declined to accept the “dramatic argument” that it should revisit and overturn its 

precedent on tribal sovereign immunity.  In doing so, the Court noted that “[I]t is fundamentally 

Congress's job, not ours, to determine whether or how to limit tribal immunity.  The special 

brand of sovereignty the tribes retain—both its nature and its extent—rests in the hands of 

Congress.”  Id. at 2037.  Thus, contrary to Herman Law’s assertions, there have been no new 

developments in the case law that would support its proposed intervention.  In fact, the only 

binding caselaw that has developed on this issue definitively supports the Tribe’s opposition to 

Herman Law’s motion to intervene.  

III.   HERMAN LAW IS NOT ENTITLED TO A LIEN BASED ON THE CURRENT 
SETTLEMENT AMOUNT. 

 
  Herman Law claims to have achieved a settlement of the Tribe’s claims in this case back 

in 2012.  ECF 69-1.  The most efficient way of determining the veracity of Herman Law’s claims 

is to ask the plaintiff and defendants whether settlement occurred in 2012.  The Tribe contends 
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there was not a settlement of its claims in this case prior to the termination of HM on or about 

May 12, 2012.  ECF 72.  Likewise, Defendants stated in 2012: “Plaintiff and Defendants have 

not reached settlement regarding Plaintiff’s trust accounting claims.  Nor have Plaintiff and 

Defendants [] agreed upon the written terms and conditions of any proposed settlement.”  

Defendants’ response to Motions by Plaintiff’s Former Counsel, p. 2.  ECF 73.  There has 

similarly not been a settlement between the parties to date.5   

 It simply defies logic that Herman Law would be entitled to any percentage of a non-

existent settlement.  25% of $0 is $0.   

 In the event the parties do fully approve, authorize, execute, and lodge a settlement 

agreement with the court, the terms of which have been negotiated by undersigned counsel and 

not Herman Law or any of its predecessors.  The Tribe is bound by the terms of the Joint 

Stipulation and Order Regarding Confidentiality of Settlement Discussions and 

Communications, ECF 68, and therefore is not at liberty to provide the details of the settlement 

terms that the parties have agreed to in principle pending final approvals.  However, the Tribe 

does represent that the settlement amount is different and larger than any settlement discussions 

that Herman Law or any of its predecessors negotiated on behalf of the Tribe.  Similarly, other 

settlement terms are different and more agreeable to the Tribe.  If the Court sees past all of the 

obstacles described in this brief and the Tribe’s Opposition, ECF 72, and grants HMH/Herman 

Law’s request for a lien, the lien amount should not provide a windfall to HMH/Herman Law.  It 

should therefore not be based upon the terms of the current settlement that the parties have 

agreed to in principle pending final approvals.   

 
                                                            
5 On October 3, 2018, the parties have reached agreement in principle and are undertaking their 
respective final approval processes.  Parties’ Joint Status Report, ECF 83.   
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CONCLUSION 
 
  Herman Law is not entitled to a lien in this case.  The Purported Contract is null and void 

and not enforceable for failure to receive the approval required by the Tribe’s constitution and 

bylaws.  ECF 72-1.  Further, HM has operated through various successors since signing the 

Purported Contract and the Purported Contract does not provide for any successor entity to have 

an interest in it.  In the Purported Contract, HM promised to bring a claim for damages against 

the United States.  That claim for damages was brought in 2005 and was dismissed by the Court 

of Federal Claims.  The instant case is for declaratory relief and for an injunction for an 

accounting.  The Tribe terminated any relationship with HM in 2012 and well before the Tribe 

and the United States agreed to settlement terms in principle pending final approvals in 2018.  

No waiver of sovereign immunity exists in the Purported Contract or the Tribe’s constitution and 

the Tribe did not grant HMH’s request for a waiver in 2012.  Additionally, HMH’s motion to 

intervene does not sound in recoupment.   

 For the foregoing reasons, together with the Tribe’s Opposition, ECF 72, the Tribe 

respectfully requests that this Court deny the motion to intervene.   

 Respectfully submitted this ____ day of October, 2018.  

/s/ Thomasina Real Bird                                
Thomasina Real Bird, Pro Hac Vice 
FREDERICKS PEEBLES & MORGAN LLP 
1900 Plaza Drive 
Louisville, Colorado 80027 
Telephone:  (303) 673-9600 
Facsimile:  (303) 673-9155 
Email: trealbird@ndnlaw.com  
 
/s/ Ben Fenner                                
Ben Fenner (D.C. Bar No. 1011266) 
Patricia A. Marks (D.C. Bar No. 446702) 
FREDERICKS PEEBLES & MORGAN LLP 
1301 Connecticut Avenue, N.W., Suite 450 
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Washington, D.C. 20036 
Telephone:  (202) 450-4887 
Facsimile:   (202) 450-5106 
Email: bfenner@ndnlaw.com 
Email: pmarks@ndnlaw.com 
 
Attorneys for Plaintiff Yankton Sioux Tribe 
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CERTIFICATE OF SERVICE 
The undersigned certifies that the original of the foregoing YANKTON SIOUX 

TRIBE’S SUPPLEMENTAL BRIEF PURSUANT TO OCTOBER 10, 2018 ORDER in this 
matter was electronically filed with the Clerk of the court using the CM/ECF system which will 
send notification of such filing to all registered recipients. 

 
/s/ Thomasina Real Bird   
Thomasina Real Bird 
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