
 UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 
 
COOK INLET TRIBAL COUNCIL, INC., ) 

) 
Plaintiff,  ) 

) 
 v.                       )   Civil Action No. 1:14-cv-01835-EGS 

)  
CHRISTOPHER MANDREGAN, JR.,  ) 
et al.,      ) Honorable Judge Sullivan 
      ) 
      ) 
   Defendants.  ) 
      ) 
 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S CROSS-MOTION UNDER RULE 
54(b) FOR RECONSIDERATION AND FOR INJUNCTIVE RELIEF AND 

DEFENDANTS’ REPLY IN SUPPORT OF THE MOTION TO ALTER OR AMEND 
 

Defendants, by and through their undersigned counsel, respectfully submit this combined 

(1) Opposition to Plaintiff’s Cross-Motion for Reconsideration and Motion for Immediate 

Injunctive Relief (ECF No. 53) (“Cross-Motion”), and Plaintiff’s memorandum in support 

thereof, (ECF Nos. 51 & 52) (“Plaintiff’s Brief”), and (2) Reply in support of Defendants’ 

Motion to Alter or Amend the Court’s November 7, 2018, Order (ECF No. 43) (“Defendant’s 

Motion to Alter or Amend”).  As explained below, the Court should deny Plaintiff’s Cross-

Motion in its entirety and grant Defendants’ Motion to Alter or Amend because:  (1) remand is 

appropriate in this case, (2) final judgment was not entered, and (3) the relief granted must be 

limited to the FY 2014 contract.   

Argument 

I. Remand Is An Appropriate Remedy In This Case.  

This Court’s order remanding Plaintiff’s contract proposal to the Agency for a decision 

consistent with the Court’s opinion should not be disturbed.  This Court fully considered the 
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circumstances, including the need for additional fact-finding, and correctly determined that 

remand to the Agency was the most appropriate remedy to ensure a result consistent with the 

Court’s opinion.  The decision to remand was well within the Court’s “broad discretion to 

fashion an appropriate remedy in equity.”  Pyramid Lake Paiute Tribe v. Burwell, 70 F. Supp. 3d 

534, 545 (D.D.C. 2014) (citing Peyton v. DiMario, 287 F.3d 1121, 1126 (D.C. Cir. 2002)).  

Plaintiff misconstrues the law in an attempt to revive its original prayer for relief, which was 

already considered by this Court.  However, the Court’s remand to the Agency was entirely 

consistent with the Indian Self-Determination and Education Assistance Act (“ISDEAA”), its 

implementing regulations, and applicable case law.  Moreover, it properly ensures that Plaintiff 

receives the amount required by the statute: no more, and no less. 

A. The remedy ordered by this Court is consistent with Title I of the ISDEAA and its 
implementing regulations. 

 
Plaintiff turns to legislative history and other provisions of the ISDEAA to make 

sweeping statements that the “entire statutory scheme,” Pl.’s Br. at 23, cuts against this Court’s 

decision to remand the contract proposal.  Plaintiff is incorrect, and turning to legislative history, 

or any statutory provision other than those applicable to the issue of appropriate relief, is 

unnecessary because the plain language of 25 U.S.C. §§ 5321 and 5331 clearly authorizes the 

relief granted by this Court. 

1. Declinations under Title I of the ISDEAA, and 25 U.S.C. § 5331 

It is undisputed that this case involves a proposed modification of an existing Title I 

ISDEAA contract.  Under Title I of the ISDEAA, IHS must “approve [a] proposal and award the 

contract” within 90 days of receipt, unless IHS provides written notification that one of the 

“declination grounds” applies.  25 U.S.C. § 5321(a)(2) (“declination grounds” found at 
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§ 5321(a)(2)(A)–(E)).  IHS must ensure that its notification is timely, id. § 5321(a)(2), and that it 

satisfies other procedural requirements.  Id. § 5321(b).   

Plaintiff erroneously argues that under § 5321(a)(2), approval of the proposal and award 

of the contract is the only proper “remedy” for an untimely or so-called “unlawful” declination.  

Pl.’s Br. at 16.  But Section 5321(a)(2) only requires the Secretary to approve the proposal and 

award a contract unless the Secretary demonstrates that:  

(A) the service to be rendered to the Indian beneficiaries of the particular 
program or function to be contracted will not be satisfactory;  

(B) adequate protection of trust resources is not assured;  

(C) the proposed project or function to be contracted for cannot be properly 
completed or maintained by the proposed contract;  

(D) the amount of funds proposed under the contract is in excess of the 
applicable funding level for the contract, as determined under section 5325(a) of this 
title; or  

(E) the program, function, service, or activity (or portion thereof) that is the 
subject of the proposal is beyond the scope of programs, functions, services, or 
activities covered under paragraph (1) because the proposal includes activities that 
cannot lawfully be carried out by the contractor.   

Id. § 5321(a)(2).  In this case, the Secretary declined Plaintiff’s proposal because she determined 

that the amount of funds proposed under the contract is in excess of the applicable funding level 

for the contract.  Although this Court found that the Secretary had not met her burden of “clearly 

demonstrating” the basis for her conclusion, nothing in the ISDEAA compels the award of the 

amount proposed by Plaintiff—rather than a remand for further proceedings—in such a 

circumstance. 
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Rather than mandating a specific remedy, the ISDEAA provides Plaintiff with a right of 

action to challenge a declination, 25 U.S.C. § 5321(b), and authorizes a federal court to order 

“appropriate relief.” 1  Id. § 5331(a).  

Plaintiff’s contention that the “only permissible relief” under § 5331(a) is injunctive 

relief, see Pl.’s Br. at 18–19, is simply not supported by either the statutory text or by United 

States Supreme Court precedent.  As noted above, §  5331 authorizes a court to provide 

“appropriate relief.”  Id. § 5331(a).  This comports with the long-established rule that courts 

“presume the availability of all appropriate remedies unless Congress has expressly indicated 

otherwise.”  Franklin v. Gwinnett Cnty. Pub. Schs., 503 U.S. 60, 65–66 (1992).  The goal is to 

“use any available remedy to make good the wrong done.”  Bell v. Hood, 327 U.S. 678, 684 

(1946).  

Section 5331 goes on to provide examples of appropriate relief.  It is abundantly clear 

that Congress intended only to provide examples — and not an exhaustive list — given its use of 

the word “including” not once, but twice.  25 U.S.C. § 5331(a) (“[T]he district courts may order 

appropriate relief including money damages . . . or mandamus to compel an officer or employee 

of the United States . . . to perform a duty . . . (including immediate injunctive relief to reverse a 

                                                            
1 Although not applicable to this case, the only provision that could arguably be construed as 
providing a specific remedy following an improper declination under Title I of the ISDEAA is 
found in the statute’s implementing regulations.  See 25 C.F.R. § 900.18.  In relevant part, that 
regulation states that “[a] proposal that is not declined within 90 days . . . is deemed approved 
and the Secretary shall award the contract or any amendment or renewal within that 90-day 
period and add to the contract the full amount of funds pursuant to section 106(a) of the Act.”  
Id. (emphasis added).   

This provision does not mandate the injunctive relief Plaintiff seeks for two reasons.  
First, IHS did timely decline the proposal within 90 days, a fact Plaintiff does not challenge.  
Second, even if the Agency fails to respond within 90 days, it is not clear what “deemed 
approved” means in practical application.  In any event, it is unnecessary to debate the meaning 
of the provision since it does not apply here.  Indeed, Plaintiff does not even cite 25 C.F.R. 
§ 900.18 in any of its briefing. 

Case 1:14-cv-01835-EGS   Document 60   Filed 02/19/19   Page 4 of 19



5 

declination finding under section 5321(a)(2) of this title . . .).”) (emphasis added).  The word 

“including” or “includes” most often precedes a non-exhaustive list, especially if the context 

clearly supports that reading, as it does here.  See Fed. Land Bank of St. Paul v. Bismarck 

Lumber Co., 314 U.S. 95, 99–100 (1941) (“[T]he term ‘including’ is not one of all-embracing 

definition, but connotes simply an illustrative application of the general principle.”); United 

States v. Philip Morris USA Inc., 566 F.3d 1095, 1115 (D.C. Cir. 2009) (finding that the term 

“includes” is “non-exhaustive”).2  The ISDEAA clearly authorizes this Court to fashion the relief 

it already deemed appropriate. 

Plaintiff misleadingly refers to the Agency’s burden of proof following an appeal of a 

declination to suggest that remand is inappropriate here, see, e.g., Pl.’s Br. at 18–19, but the 

burden of proof required for the successful defense of a declination has nothing to do with the 

appropriate remedy should a court determine that IHS failed to meet that burden.  A burden of 

proof refers to “[a] party’s duty to prove a disputed assertion or charge.”  Black’s Law 

Dictionary (10th ed. 2014).  The Agency’s duty under the ISDEAA is to “demonstrat[e] the 

validity of the grounds for declining the contract proposal.”  25 U.S.C. § 5321(e)(1).  Here, the 

Court found that the Agency failed to satisfy its burden, and the Court instructed the Agency on 

how the law should be applied.  Contrary to Plaintiff’s contention, Pl.’s Br. at 9, 13, 19, 25, 

remanding the matter for an Agency decision consistent with that opinion does not give the 

                                                            
2 Plaintiff cites United States v. Philip Morris USA, Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005), 
for the proposition “that remedies available are limited by those listed in [the] statute.”  Pl.’s Br. 
at 19.  However, Plaintiff provides only partial recitation of the discussion in that case.  The 
court in Philip Morris continued: “[t]he words ‘including, but not limited to’ introduce a non-
exhaustive list that sets out specific examples of a general principle. . . . Applying the canons of 
noscitur a sociis and ejusdem generis, we will expand on the remedies explicitly included in the 
statute only with remedies similar in nature to those enumerated.”  Philip Morris, 396 F.3d at 
1200 (emphasis added).  The remedy of ordering the Agency to issue a decision consistent with 
this Court’s opinion is not “a very different type of remedy.”  Id. 
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Agency a “do-over.”  Instead, it ensures that the Court’s opinion is accurately effectuated and 

that Plaintiff receives the correct amount to which it is entitled under the ISDEAA. 

B. The remedy ordered by the Court is consistent with applicable case law.  

Courts have found remand to be an appropriate remedy following appeals of ISDEAA 

declinations and final offer rejections.3  As Plaintiff notes, there are also cases in which courts 

have ordered that the contract be awarded as originally proposed.  However, given the broad 

discretion afforded courts to ensure an equitable result, it is not surprising that the ordered relief 

has depended largely on the facts of a given case.  Certainly, in a case such as this in which:  

(1) the declination was procedurally sufficient; (2) the dispute concerned the applicable funding 

level; and (3) the record did not establish whether the amount proposed by Plaintiff was 

supportable, remand fairly ensures that Plaintiff receives no more and no less than the amount 

required by law. 

1. Remand was found to be the appropriate remedy in cases most similar to this one.  

There are several cases, both within and outside this Circuit, which similarly met all or 

most of the three factors noted above.  Notably, in those cases, the courts ordered remand.  For 

example, Pyramid Lake concerned a dispute over funding of the Secretarial amount of an 

ISDEAA contract.  The declination at issue was procedurally sufficient; however, for various 

reasons, the court determined that the grounds for the declination were unlawful.  Pyramid Lake, 

70 F. Supp. 3d at 542–46.  The court further found that the tribe had not established that the 

                                                            
3 Under Title V of the ISDEAA, which is not applicable to Plaintiff’s proposal here, a contractor 
has the option to submit a “final offer” in the event the parties cannot reach agreement during 
negotiations.  25 U.S.C. § 5387(b).  While there are certainly similarities to be drawn between 
Title I declinations and Title V final offer rejections, there are also a number of relevant 
distinctions between the two highlighted throughout Defendants’ brief. 

 

Case 1:14-cv-01835-EGS   Document 60   Filed 02/19/19   Page 6 of 19



7 

amount it sought was necessarily the amount IHS “would have otherwise provided” in its 

operation of the program, and the court appropriately ordered “the Secretary to negotiate with the 

Tribe” for an amount that satisfied the statute.  Id. at 545 (quoting 25 U.S.C. § 5325(a)(1)).  The 

record in that case had not been developed on the issue because it was not one that was relevant 

to the original grounds for declination, and the court was concerned about “provid[ing] a 

windfall” to the contractor.  Id.;4 see also Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1464 

(10th Cir. 1997) (“nothing in the Act entitles a tribe to a windfall”).  Contrary to Plaintiff’s 

characterization of that case, the court’s ruling in Pyramid Lake supports this Court’s November 

7, 2018, order remanding this case.   

Similarly, in Ramah Navajo School Board, Inc. v. Sebelius, No. 07-CV-0289-MV, 2014 

WL 12798378 (D.N.M. Jan. 29, 2014), the court discussed two factors relevant to its decision to 

deny that plaintiff’s motion for reconsideration seeking a court order awarding a contract as 

originally proposed by plaintiff.  First, the court found that the agency’s issuance of a timely 

declination counseled against awarding the contract as proposed.  Id. at *3 (“While determining 

that IHS’s asserted reason for declining the contract . . . was illegitimate, the Court nonetheless 

specifically determined that IHS’s response within the [statutory] window meant that the contract 

was not ‘deemed approved.’ . . . . Under these circumstances, the very reasoning of Seneca 

Nation would foreclose [the plaintiff] from receiving the full contract amount.”).  Second, the 

                                                            
4 Plaintiff’s description of subsequent proceedings in Pyramid Lake omits that the court’s final 
order resulted from a motion made by Defendants for a final order (to allow for appeal).  
Pyramid Lake, No. 1:13-cv-01771 (CRC), ECF No. 29 at 3 (D.D.C. Jan. 9, 2015) (“In light of 
Plaintiff’s apparent unwillingness to negotiate under those circumstances, Defendant respectfully 
requests that this Court enter a final judgment in this case. . . . Once this Court issues a final 
judgment, the established process within the Department of Justice can then begin so that the 
Government can decide whether or not to appeal the Court’s judgment.”).  Given the parties’ 
inability to agree, Defendants themselves included the amount originally proposed by Pyramid 
Lake as an appropriate award in the proposed final order.  Id.     
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court found that the contractor “did not show — and could not have shown — that it had actually 

expended the funds in question.”  Id.  Again, the lack of certainty about the accurate amount of 

funding was a significant factor in the court’s refusal to award the contract as proposed and 

instead issue an order remanding the case for further agency proceedings.  

In Northern Arapaho Tribe v. LaCounte, No. CV-16-11-BLG-BMM, 2017 WL 2728408 

(D. Mont. June 22, 2017), the court remanded two proposals to the Bureau of Indian Affairs 

because it found that the agency was required to “explain more accurately and fully any reasons 

for its declination.”  Id. at 5.  Plaintiff here tries to distinguish Northern Arapaho by arguing that 

it involved a “complex first-time contract impacting two tribes at odds with each other.”  Pl.’s 

Br. at 15 n.6.  Yet Plaintiff fails to explain why this is relevant, or cite any support in the law for 

that contention.  To the contrary, the court in Northern Arapaho expressly noted that the tribe’s 

proposal did not “reflect[] the tribe’s right to continued funding for costs incurred under an 

already existing contract.”  Northern Arapaho, 2017 WL 2728408 at *5 (citing Southern Ute 

Indian Tribe v. Sebelius, 657 F.3d 1071, 1083 (10th Cir. 2011)).  This is also true here, 

regardless of whether Plaintiff was a repeat ISDEAA contractor.  This case involves a proposed 

amendment to increase Plaintiff’s CSC funding, not an assertion of a right “to continued 

funding.”  Id. 

2. Orders to award the contracts as proposed were found to the appropriate remedy 
only in cases in which the declination was untimely or nonexistent.  

As Plaintiff notes, there are cases in which courts have ordered the contract proposal to 

be awarded as originally proposed by the contractor, but almost all of those cases involved a 

nonexistent or untimely agency decision.5  Particularly instructive on this point are the two 

                                                            
5 Plaintiff also seems to recognize this trend.  See Pl.’s Br. at 25 (“Nothing in the Act permits the 
agency to block that strong remedy by engaging in do-overs of failed, missed or deficient 
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Maniilaq cases, which highlight the difference in remedies between a procedurally-sufficient 

agency decision and an untimely one.  Plaintiff cites both Maniilaq v. Burwell, 72 F. Supp. 3d 

227 (D.D.C. 2014) (Maniilaq I) and Maniilaq Association v. Burwell, 170 F. Supp. 3d 243 

(D.D.C. 2016) (Maniilaq II), see Pl.s’ Br. at 11, but incorrectly states that “the court in each case 

awarded the contract proposals at issue as the proper remedy for an illegal declination.”  Id.  This 

assertion is patently incorrect as to Maniilaq II, which, like the instant case, raised the question 

of the applicable funding amount under the ISDEAA.  Noting its broad authority to fashion 

appropriate relief under 25 U.S.C. § 5331(a), the Maniilaq II court cited Pyramid Lake 

approvingly and “compel[led] the parties to discuss, in a manner consistent with this opinion, the 

proper amount of compensation . . . .”  170 F. Supp. 3d at 256; see also Joint Status Rep. at 1, 

Maniilaq II (ECF No. 23) (D.D.C. May 26, 2016) (noting, after the court’s order, “the Parties 

conferred and came to agreement regarding the information and documentation that should be 

exchanged . . . [and] [t]he Parties exchanged numerous documents . . . .”).6  The court ultimately 

“adopt[ed] the parties’ agreement,” including the agreement that the amount need only be paid if 

the government did not appeal or lost an appeal of the court’s decision.  Order at 1, Maniilaq II 

(ECF No. 27) (D.D.C. July 27, 2016).  Contrary to Plaintiff’s characterization of that case, 

Maniilaq II cannot fairly be construed as “award[ing] the contract proposal.”  See Pl.’s Br. at 11.   

                                                            

declinations.”) (emphasis added).  It bears repeating that the Agency’s response in the instant 
case was neither failed, missed, nor procedurally-deficient.  
6 Following the Court order in Maniilaq II, IHS requested and received much of the same 
documentation it has requested of Plaintiff in this matter.  Using that information, the parties in 
Maniilaq II were able to negotiate an agreeable contract amount under the Maniilaq II 
framework. 
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Maniilaq I, by contrast, is entirely distinguishable from the case before this Court.  Title 

V of the ISDEAA7 provides that a final offer will be “deemed agreed to” if not timely rejected.  

25 U.S.C. § 5387(b) (formerly codified at 25 U.S.C. § 458aaa-6(b)).  In Maniilaq I, the court 

found that the Agency’s response to the contractor’s final offer had been untimely; thus, citing 

§ 5387(b), the court ordered the contract awarded.  72 F. Supp. 3d at 239–40.     

Notwithstanding the fact that Title V does not apply in the instant case, IHS’s declination 

here was timely.  Significantly, the court in Maniilaq I found that “[i]f IHS had taken the 

opportunity to reject the offer or negotiate with the plaintiff during the forty-five day time period, 

the terms would not be ‘dictated’ by the plaintiff.”  Id. (emphasis added).   

There are also several Title I declination cases that involved a missed statutory deadline.  

In those circumstances, courts have tended to award the contract as proposed, but all have relied 

on 25 C.F.R. § 900.18 for that determination.8  In Seneca Nation of Indians v. U.S. Department 

of Health and Human Services, 945 F. Supp. 2d 135 (D.D.C. 2013), the Agency failed to respond 

within 90 days to Seneca Nation’s contract proposal.  Consequently, the court found that 25 

C.F.R. § 900.18 applied and ordered the Agency to award the contract amendment as proposed.  

Id. at 145.  Additionally, unlike in the instant case, the Seneca Nation court was not concerned 

that the proposed amount might exceed what the ISDEAA allowed.  Id. at 143.      

                                                            
7  The Maniilaq cases concerned Title V of the ISDEAA, not Title I.   
8 Although inapplicable here, the government does not agree that a missed statutory deadline 
must necessarily result in an award of the contract as proposed.  See, e.g., 25 U.S.C. 
§ 5321(a)(2)(D); Ramah, 112 F.3d at 1464 (“nothing in the Act entitles a tribe to a windfall”); 
Shoshone-Bannock Tribes of the Fort Hall Reservation v. Bureau of Indian Affairs, 61 IBIA 98, 
99 (2015) (“Even assuming, in an appropriate case, the Board could excuse BIA from the 
statutory mandate to award an ISDA contract after failing to issue a timely declination decision, 
this is not that case.”). 
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In Navajo Nation v. U.S. Department of Interior, 852 F.3d 1124 (D.C. Cir. 2017), the 

court found that the Department of the Interior’s failure to respond to a proposal within the 90 

days required by Title I was improper, even though the tribe sent the proposal during a lapse in 

appropriations when the federal government was shutdown.  Id. at 1128–30.  The court, 

following the reasoning of Seneca Nation, awarded the contract as proposed.  Id. at 1130.   

 Similarly, in both Interior Board of Indian Appeals (IBIA) cases cited by Plaintiff, the 

IBIA determined that a declination was required but had not been issued.  See The Puyallup 

Tribe of Indians v. Bureau of Indian Affairs, 63 IBIA 10, 19 (2016) (“It is undisputed that BIA 

did not issue a declination decision with respect to the portion of the requested [CSC] funding 

that was denied.”); Shoshone-Bannock, 61 IBIA at 98 (BIA “failed to issue a declination letter 

for the portion of the Tribe’s proposal that BIA refused to fund, despite the Tribe’s repeated 

requests for a written explanation”).  Again, in both cases, the IBIA found 25 C.F.R. § 900.18 to 

be wholly determinative of whether remand was appropriate.  Puyallup, 63 IBIA at 19; 

Shoshone-Bannock, 61 IBIA at 99, 111.  Section 900.18, of course, is wholly inapplicable here. 

3. Cases outside this Circuit follow this pattern. 

The other cases cited by Plaintiff outside of this Circuit are consistent with this 

framework.  In Shoshone-Bannock Tribes of Fort Hall Reservation v. Shalala, 988 F. Supp. 1306 

(D. Or. 1997), of the ten issues raised in Shoshone-Bannock’s contract proposal, only one 

resulted in judgment for the plaintiff.  The court determined that the declination was procedurally 

insufficient because the agency failed to cite the appropriate declination ground.  Id. at 1328.  

For several of the issues, including Shoshone-Bannock’s CSC proposal, the court initially 

ordered additional hearings because, for example, “[t]he record contains no evidence as to 

whether or not sufficient appropriated funds are available to pay CSC.”  Id. at 1333.  The court 
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later reconsidered its judgment on the CSC counts.  Shoshone-Bannock Tribes of Fort Hall 

Reservation v. Shalala, 999 F. Supp. 1395 (D. Or. 1998).  It found the record sufficient on the 

question of whether CSC appropriations were available, and did order injunctive relief to award 

“the appropriate amount of CSC;” however, it indicated that “the appropriate amount of CSC . . . 

remain pending.”  Id. at 1398.  This is a far cry from deeming the proposed amount approved and 

would be better construed as a remand. 

In Sage I, before the court were disputes over two proposals.  The first proposal raised 

issues of “performance concerns,” not a disagreement over funding levels.  Navajo Health 

Found.-Sage Mem’l Hosp., Inc. v. Burwell (Sage I), 256 F. Supp. 3d 1186, 1201 (D.N.M. 2015).  

Because there were no “modifications to the provisions of the 2010 Contract that speak to the 

scope and funding,” the court determined there was no need for additional fact-finding by the 

agency.  Id. at 1235.  This is particularly true given the court’s reliance on 25 C.F.R. § 900.32, 

which addresses successor annual funding agreements that are “substantially the same” as the 

prior annual funding agreement.  Id. at 1224–25.9  This provision is not at issue here, since the 

instant dispute involves a change to prior agreements (an increase in CSC funding).  As to the 

second proposal at issue in Sage I, which did concern a funding dispute, the court found that IHS 

issued a procedurally deficient declination because it failed specifically to address the request for 

additional funding and failed to provide technical assistance.  Id. at 1237.  Again, this is different 

from the procedurally-sufficient, timely declination issued in this case. 

In Southcentral Foundation v. Roubideaux, 48 F. Supp. 3d 1291, 1307 (D. Alaska 2014), 

the court granted, in part, the tribe’s motion for summary judgment and ordered that IHS provide 

                                                            
9 Although the government respectfully disagrees with the conclusion, the court also relied on 25 
C.F.R. § 900.32 in Sage II.  Navajo Health Found.—Sage Mem’l Hosp., Inc. v. Burwell, 220 F. 
Supp. 3d 1190, 1199 (D.N.M. 2016). 
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the tribe with a revised contract amendment that specified the amount of CSC that the tribe had 

requested.  Although that case involved a dispute over funding, the issue before the court was 

strictly over the amount of CSC to which the tribe was entitled, not whether a particular function 

under the contract was eligible for CSC at all, as was the legal issue in the instant case.  Further, 

in Southcentral, the court rejected IHS’s argument that it had properly declined the final offer 

because the tribe had not adequately supported the amount of its funding request.  Id. at 1306–

07.  The court specifically found that the record did sufficiently substantiate the tribe’s number.  

Id. at 1307.   

4. Other courts are guided by the Administrative Procedure Act to determine 
whether remand is appropriate. 

Finally, several courts have considered remand an appropriate remedy for Title I 

declination appeals that were reviewed under the Administrative Procedures Act (“APA”).  In 

Aleutian Pribilof Islands Association v. Kempthorne, 537 F. Supp. 2d 1, 12–13 (D.D.C. 2008), 

the court determined that the agency issued an insufficient declination because it “failed to 

include a written explanation of its decision, and it did not notify APIA of its right to appeal or 

the procedures for doing so.”  Id. at 5.  Nevertheless, the court found that the proper remedy was 

remand to the agency to issue a proper decision.  Id. at 12.   

In Navajo Tribe of Indians v. U.S. Dep’t of Interior, 667 F. Supp. 747 (D.N.M. 1987), the 

court found a “lack of an adequate record explaining the basis for the departmental decision not 

to recontract” and determined that remand was appropriate “for development of a proper record.”  

Id. at 752.   

There are certainly distinctions between the APA and the ISDEAA; however, in both 

contexts, “a well-developed record . . . ‘enhances the quality of judicial review.’”  Sprint Corp. v. 

F.C.C., 315 F.3d 369, 373 (D.C. Cir. 2003) (quoting Small Refiner Lead Phase-Down Task 
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Force v. U.S. EPA, 705 F.2d 506, 547 (D.C. Cir. 1983)).  This Court properly relied on the 

principle set forth by the United States Supreme Court that “‘the proper course  . . . is to remand 

to the agency for additional investigation’ when ‘the record before the agency does not support 

the agency action, if the agency has not considered all relevant factors, or if the reviewing court 

simply cannot evaluate the challenged action on the basis of the record before it.’”  Mem. Op. at 

38 (ECF No. 39) (quoting Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985)).  

Here, the Court could not be certain that the amount proposed by Plaintiff is consistent with its 

opinion.  Justice thus requires remand.  

C. The remedy ordered by this Court is appropriate under the facts of this case. 

The Court is correct that “the record does not contain sufficient documentation to support 

[Plaintiff’s] full request.”  Mem. Op. at 37–38.  For this reason, if the Court were to award 

Plaintiff’s proposal as-is, there is a genuine risk that Plaintiff would be unjustly enriched.  Cf. 

Ramah, 112 F.3d. at 1464 (“nothing in the Act entitles a tribe to a windfall”).  Instead, it is 

prudent to remand the proposal to the Agency for a decision to ensure Plaintiff receives the 

correct amount to which it is entitled — no more, and no less. 

The Court’s concern centers on the fact that in order to grant “[Plaintiff’s] full request” 

the Court must be able to confirm: (1) that the amount sought by Plaintiff constitutes “reasonable 

and allowable costs” under 25 U.S.C. § 5325(a) (2), (3); and (2) that all duplicative facility 

support costs paid via the Secretarial amount have been identified and offset against Plaintiff’s 

claim for those same costs as CSC.  Mem. Op. at 38.  Accordingly, the Court has directed IHS to 

complete further investigation in order to review “[Plaintiff’s] proposal in a manner consistent 

with [the] Memorandum Opinion and determine the amount of facility support costs that should 

be funded as contract support costs . . . .”  Id. at 38–39. 
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Plaintiff suggests that the Court may take judicial notice of the fact that the $479,040 in 

claimed CSC is taken directly from Plaintiff’s audited financial statement, and thus “nothing 

more was required” of Plaintiff to establish that the costs are reasonable and allowable.  Pl.’s Br. 

at 17.  Plaintiff’s assertion is both factually and legally inaccurate, and the Court should not rely 

solely upon the audited financial statement.  As a threshold matter, Plaintiff’s FY 2014 contract 

proposal “came directly from [its] 2013 independent audit.”  Id.  Even assuming for the sake of 

argument only that an audited financial statement provides sufficient information to assess 

whether a claim for CSC is reasonable and allowable, CSC are for costs actually incurred by 

Plaintiff.  See, e.g., Salazar v. Ramah Navajo Chapter, 567 U.S. 182 (2012).  It therefore makes 

more sense for Plaintiff to rely upon its FY 2014 audited financial statement to demonstrate the 

costs it incurred for FY 2014.  Regardless, the record regarding the FY 2014 contract proposal 

contains internally inconsistent information presented by Plaintiff to IHS that must be reconciled.  

For example, in the Administrative Record at 000005-000009, Plaintiff identifies facilities costs 

totaling $465,865 — a number that does not correspond with Plaintiff’s contract proposal or with 

the amount Plaintiff seeks in this case.  Further, the $465,865 total identified by Plaintiff is 

composed of a variety of costs such as telephone, equipment, and repair and maintenance, which 

are routinely identified separately from facilities expenses in Plaintiff’s financial statements.  It is 

therefore unclear precisely what costs Plaintiff seeks to recoup, and until those costs are 

identified, it is impossible for IHS or the Court to assess the reasonableness of those costs and 

whether they should be allowed.  Cf. Ramah, 112 F.3d at 1463 (acknowledging that government 

has “discretion to determine which contract support costs are reasonable and necessary to carry 

out a particular contract”).  Accordingly, the Court’s decision to remand was appropriate and 
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necessary to determine accurately what costs Plaintiff is claiming so that the Agency may make a 

determination within the legal framework set forth in the Court’s opinion. 

Likewise, remand is appropriate for the purpose of conducting further investigation 

regarding the amount of facility support costs the Agency paid via the Secretarial amount.  Since 

IHS awarded the original contract to Plaintiff in 1992, Plaintiff has received numerous increases 

in appropriations and specific appropriations, including facilities expenses-related 

appropriations.  See, e.g., Pub. L. No. 108-199, 118 Stat. 3 (Jan. 23, 2004); Pub. L. No. 108-108, 

117 Stat. 1241 (Nov. 10, 2003).  Although IHS identified the original $11,838.50 provided in 

1992 as a basis for the July 7, 2014, declination, it has never been IHS’s position that that 

amount alone constitutes the total facilities support costs provided through the Secretarial 

amount.  Rather, IHS has always maintained that if any facilities support costs are provided 

through the Secretarial amount, such costs cannot be recouped as CSC.  25 U.S.C. § 5325(a)(3) 

(such CSC funding “shall not duplicate any funding [for the Secretarial amount] provided under 

subsection (a)(1) of this section.”).  Accordingly, IHS cited in its declination the foundational 

budget, which clearly identified that facilities support costs were included in the Secretarial 

amount, and IHS went no further to identify other “duplication” that may have arisen in the 

subsequent decades.  Without further factual development, the Court cannot be assured that 

duplication does not exist.  As such, remand is appropriate. 

D. The Agency has been acting consistently with the Court’s order. 

On December 13, 2018, the Agency sent a letter to Plaintiff, seeking additional 

information in order to “review . . . the reasonableness and necessity of [Plaintiff]’s costs . . . and 

whether those costs were in fact incurred.”  ECF No. 52-1 at 1.  Plaintiff’s characterization of the 

letter as a “fishing expedition,” Pl.’s Br. at 22, is misleading, as the Agency asked for additional 
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information that could assist it in “determin[ing] the amount [Plaintiff] is owed for facility 

support costs,” ECF No. 52-1 at 1.  Indeed, as this Court determined, “[a]s the record stands 

now, there is insufficient information for the Court to determine that amount CITC is owed for 

facility support costs.” Mem. Op. at 38; see also supra at Argument I.C.  

The narrowly tailored request for information seeks to effectuate the Court’s order in its 

Memorandum Opinion and to develop a record that may be used to identify the amount of 

contract support costs due.  As discussed above, Plaintiff’s audited financial statements may be a 

starting point for determining contract support costs, but they are not dispositive or sufficient in 

and of themselves.  In order to identify reasonable and allowable costs incurred by Plaintiff, it is 

necessary to look at specific expenditures incurred in carrying out the contracted program as well 

as the applicable methodologies, formulas, and financing terms used to calculate amounts 

composing the claimed facilities support costs. 

II. Plaintiff Concedes That the Court’s November 7, 2018 Order is Not a Final 
Judgment.  

 
By filing a cross-motion for reconsideration pursuant to Federal Rule of Civil Procedure 

(FRCP) 54(b), which governs reconsideration of orders that are not final judgments, Plaintiff 

admits that this Court’s November 7, 2018 Order is interlocutory in nature and not a final 

judgment.  See Moore v. Hartman, 332 F. Supp. 2d 252, 256-57 (D.D.C. 2004) (explaining that 

FRCP 54(b) governs requests for reconsideration of interlocutory orders); Campbell v. U.S. 

Dep’t of Justice, 231 F. Supp. 2d 1, 6 n.8 (D.D.C. 2002) (FRCP Rule 54(b) “addresses 

interlocutory judgments”). 

III. The Court’s Order Should Clarify That Final Judgment Was Not Entered. 

Defendants respectfully request clarification that the Court did not intend its order to 

serve as a final judgment in this case, and that, should it be necessary, the parties retain the 
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ability to appeal the order after the proceedings on remand, the case is re-opened, and the Court 

later issues a final judgment.  See Defs.’ Mot. to Alter or Amend at 3–4. 

IV. Relief Must Be Limited To FY 2014. 

Defendants reassert that the Court lacks jurisdiction to consider any year other than FY 

2014 in this matter, since that is the only year before the Court in this case.  See id. at 4–5.  Any 

potential amount for subsequent years — and FYs 2015–2017 are at issue in separate cases — 

will be determined in those separate, related cases.  Defendants cannot make any determinations 

for years other than FY 2014 at this point, since relevant details regarding other years were not 

discussed in this litigation. 

Conclusion 

For all of the foregoing reasons, Defendants respectfully request that Plaintiff’s Cross-

Motion for Reconsideration and Motion for Immediate Injunctive Relief be denied and that 

Defendant’s Motion to Alter or Amend clarify that the Order is not a final appealable judgment, 

and that, should it be necessary, the parties retain the ability to appeal the order after the 

proceedings on remand, the case is re-opened, and the Court later issues a final judgment, and 

that the Court limit its remand order to the 2014 proposal at issue in this case.   

 

Respectfully Submitted, 

 

JESSIE K. LIU 
D.C. BAR # 472845 
United States Attorney for the District of Columbia 
 
DANIEL F. VAN HORN 
D.C. BAR # 924092 
Civil Chief 
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By:  /s/ 
 
BENTON G. PETERSON 
BAR # 1029849 
Assistant United States Attorney 
U.S. Attorney’s Office 
555 4th Street, N.W. - Civil Division 
Washington, D.C. 20530 
(202) 252-2534 
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