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 UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 
 
COOK INLET TRIBAL COUNCIL, INC., ) 

) 
Plaintiff,  ) 

) 
 v.                       )   Civil Action No. 1:14-cv-01835-EGS 

)  
CHRISTOPHER MANDREGAN, JR.,  ) 
et al.,      ) Honorable Judge Sullivan 
      ) 
      ) 
   Defendants.  ) 
      ) 
 
DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR ATTORNEY’S FEES 

AND COSTS PURSUANT TO THE EQUAL ACCESS TO JUSTICE ACT 
 

Defendants, by and through their undersigned counsel, respectfully submit this opposition 

to Plaintiff’s Motion for Attorney’s Fees and Costs Pursuant to the Equal Access to Justice Act 

(“Motion”).  Plaintiff’s Motion should be denied in its entirety because: (1) Plaintiff has not 

shown it is a “party” under the Equal Access to Justice Act (“EAJA”); (2) Plaintiff is not a 

prevailing party; and (3) Defendants’ position is substantially justified.  For all of these reasons, 

Plaintiff is not eligible to receive fees or costs under the EAJA.  Finally, even if the Court was to 

find that Plaintiff is eligible under the EAJA, certain fees and costs requested by Plaintiff should 

be denied as unreasonable. 

Factual and Procedural Background 

On November 7, 2018, the Court vacated the Indian Health Service’s (“IHS” or 

“Agency”) declination of Plaintiff’s direct contract support costs (“CSC”) proposal.  See Order at 
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1 (ECF 38).  The Court found that the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”), specifically 25 U.S.C. § 5325(a), is ambiguous and, therefore, adopted Plaintiff’s 

interpretation of the statute as reasonable.  Mem. Op. at 25 (ECF 39).  However, the Court 

denied Plaintiff’s request for relief and remanded the contract proposal to IHS for a 

determination consistent with the Court’s Opinion.  Id. at 37–39.  In addition, the Court closed 

the case without prejudice to a motion from either party to re-open the case.  Order at 1–2; Mem. 

Op. at 39.  The Court did not direct the Clerk to enter judgment in favor of Plaintiff.1   

Argument 

I. Plaintiff has not shown it is a “party,” as defined in 28 U.S.C. 
§ 2412(d)(2)(B). 
 

To be eligible for fees and costs under § 2412(d)(2)(B), an organization must have 500 or 

fewer employees, and be either: 1) worth $7 million or less; or 2) tax exempt under § 501(c)(3) 

of the Internal Revenue Code.  Defendants do not dispute that Plaintiff is a tax-exempt 

organization and, as such, its net worth is not a factor.  To be eligible for fees and costs under the 

EAJA, however, Plaintiff must still demonstrate that it has 500 or fewer employees.  Plaintiff has 

offered no evidence to satisfy this threshold requirement and, therefore, has not shown that it is 

eligible for fees or costs under EAJA. 

                                                            
1 Defendants moved to alter or amend the judgment pursuant to Fed. R. Civ. P. 54(b) to clarify 
that the Court’s November 7, 2018, Order is not an appealable final judgment or, in the 
alternative, moved under Fed. R. Civ. P. 59(e) to clarify that this Court’s November 7, 2018, 
Order was an appealable final judgment.  ECF No. 43.  With that issue still under consideration, 
Defendants filed a notice of appeal solely to meet the sixty-day appeal deadline and to preserve 
their right of appeal.  ECF No. 47. 
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II. Plaintiff is not a “prevailing party,” as required by 28 U.S.C. § 2412(d)(1)(A). 

The EAJA permits litigants to recover attorney’s fees and costs only if they are the 

“prevailing party.”  § 2412(d)(1)(A).  “[F]or determining prevailing-party status: (1) there must 

be a ‘court-ordered change in the legal relationship’ of the parties; (2) the judgment must be in 

favor of the party seeking the fees; and (3) the judicial pronouncement must be accompanied by 

judicial relief.”  See Dist. of Columbia v. Straus, 590 F.3d 898, 901 (D.C. Cir. 2010) 

(quoting Thomas v. Nat’l Sci. Found., 330 F.3d 486, 492–93 (D.C. Cir. 2003)).  In this case, the 

Court’s Order does not provide a judgment in Plaintiff’s favor and is not judicial relief.  

Therefore, Plaintiff is not a prevailing party.   

The Court’s Order did not provide Plaintiff with judicial relief.  The Court dismissed the 

case, without prejudice, and with leave for either party to file a motion to re-open the case.  

Order at 2; Mem. Op. at 39.  A dismissal without prejudice is not analogous to judicial relief.  

Turner v. NTSB, 608 F.3d 12, 16 (D.C. Cir. 2010) (relying on Straus, 590 F.3d at 901).   

Moreover, the interlocutory nature of the Court’s Order precludes a finding that Plaintiff 

is a prevailing party.  Indeed, plaintiff itself acknowledges the interlocutory nature of the Court’s 

Order by filing a cross-motion for reconsideration and motion for immediate injunctive relief of 

that order pursuant to Federal Rule of Civil Procedure 54(b), see ECF 53, which governs 

reconsideration of orders that are not final judgments.  See Moore v. Hartman, 332 F.Supp.2d 

252, 256-57 (D.D.C. 2004) (explaining that FRCP 54(b) governs requests for reconsideration of 

interlocutory orders); Campbell v. United States Dep’t of Justice, 231 F.Supp.2d 1, 6 n.8 (D.D.C. 

2002) (FRCP Rule 54(b) “addresses interlocutory judgments”).   
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Ordinarily, whether a party has “prevailed” in litigation cannot be determined until the 

end of the lawsuit, for only then is it known whether the party has “obtain[ed] an enforceable 

judgment against the [other party].”  Farrar v. Hobby, 506 U.S. 103, 111 (1992); see also 

Grubbs v. Butz, 548 F.2d 973, 976 (D.C. Cir. 1976) (if courts prematurely grant attorney’s fees, 

“the ultimately successful party might end up having subsidized a large segment of the losing 

party’s suit”).   

This is especially true where, as here, the Court found that the record was insufficient to 

support Plaintiff’s proposed amount, Mem. Op. at 37–38, and remanded the case for IHS to 

determine, among other things, whether Plaintiff’s proposed costs are reasonable and allowable.  

Id. at 38.  This remand does not foreclose the possibility that Defendants will prevail.  See Autor 

v. Pritzker, 843 F.3d 994, 997 (D.C. Cir. 2016).  Plaintiff may assume that it will prevail on 

remand or in any subsequent proceedings, but nothing in the Court’s order mandates such a 

result.2  See id. (applying Waterman Steamship Corp. v. Maritime Subsidy Bd., 901 F.2d 1119 

(D.C. Cir. 1990)).  To the contrary, the Court denied Plaintiff’s requested relief and remanded 

the case for IHS to resolve several questions, any one of which could result in IHS declining to 

award some or all of Plaintiff’s proposal.  See Order at 1–2; Mem. Op. at 37–39.  Where a 

remand action does not limit the actions an agency can take, the remand does not constitute 

judicial relief.  Poett v. United States, 742 F. Supp. 2d 113, 116–17 (D.D.C. 2010); Roberts v. 

                                                            
2 Plaintiff also appears to suggest that the Court’s decision to close the case without prejudice 
only allows Plaintiff to seek to reopen the case.  Reply in Supp. of Pl.’s Bill of Costs at 4 (ECF 
44).  Nothing in the Court’s Order or Opinion limits the filing of a motion to reopen to Plaintiff.  
See Order at 2; Mem. Op. at 39. 
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Harvey, 468 F. Supp. 2d 147, 150 (D.D.C. 2007) (“[P]laintiff has only secured the opportunity 

for the [agency] to reconsider one of several applications for reconsideration.  Nothing in the 

Court’s previous opinion dictates, or even suggests, that a substantive victory for plaintiff will 

follow from the reconsideration.”).  Accordingly, Plaintiff is not a prevailing party.  Autor, 843 

F.3d at 997; Poett, 742 F. Supp. 2d at 117; Roberts, 468 F. Supp. 2d at 150. 

III. Defendants’ position in this case was substantially justified and, therefore, 
Plaintiff is not entitled to fees or costs under the EAJA. 

The EAJA provides that attorney’s fees shall be awarded “unless the court finds that the 

position of the United States was substantially justified. . . .”  28 U.S.C. § 2412(d)(1)(A).  

Although the EAJA does not define “substantially justified,” the Supreme Court has explained 

the term as meaning “justified to a degree that could satisfy a reasonable person.”  Pierce v. 

Underwood, 487 U.S. 552, 565 (1988).  The United States can be substantially justified, even if 

it loses a case.  Id. at 569 (“the Government could take a position that is not substantially 

justified, yet win; even more likely, it could take a position that is substantially justified, yet 

lose”); Scarborough v. Principi, 541 U.S. 401, 415 (2004) (“Congress did not, however, want the 

‘substantially justified’ standard to ‘be read to raise a presumption that the Government position 

was not substantially justified simply because it lost the case. . . .’” (quoting H.R. Rep. No. 

96-1005, at 10 (1980))); Taucher v. Brown-Hruska, 396 F.3d 1168, 1174 (D.C. Cir. 2005) (“a 

loss on the merits does not mean that legal arguments advanced in the context of our adversary 

system were unreasonable”); Cooper v. U.S. R.R. Ret. Bd., 24 F.3d 1414, 1416 (D.C. Cir. 1994) 

(the inquiry into the reasonableness of the Government’s position under the EAJA “may not be 

collapsed into our antecedent evaluation of the merits, for EAJA sets forth a ‘distinct legal 
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standard’” (quoting FEC v. Rose, 806 F.2d 1081, 1089 (D.C. Cir. 1986))).  In fact, the United 

States can be substantially justified even if a court characterizes the government’s position as 

unreasonable, or finds an agency’s action to be arbitrary or capricious.  See F.J. Vollmer Co. v. 

Magaw, 102 F.3d 591, 595 (D.C. Cir. 1996); Wilkett v. ICC, 844 F.2d 867, 871 (D.C. Cir. 1988) 

(citing FEC v. Rose, 806 F.2d at 1087–89). 

Here, Defendants’ position was manifestly reasonable.  Before IHS issued its declination 

letter in October 2014, no court had ruled on the definition of CSC or the interplay between the 

Secretarial amount and CSC.  Prior CSC litigation focused on appropriations and how 

appropriations affected agencies’ authority to pay CSC, see, e.g., Salazar v. Ramah Navajo 

Chapter, 567 U.S. 182 (2012), not on the definitions of Secretarial amount and CSC considered 

in this case.  Since IHS declined Plaintiff’s proposal in October 2014 and Plaintiff filed its 

complaint on October 31, 2014, only one other court has considered similar issues.  See Navajo 

Health Found.—Sage Mem’l Hosp., Inc. v. Burwell, 263 F. Supp. 3d 1083 (D.N.M. Nov. 3, 

2016) (complaint amended on June 30, 2015, to add appeal of Contract Disputes Act claims for 

unpaid CSC, Case No. 1:14-cv-00958-JB-GBW, ECF 79).  Indeed, the Court recognized that this 

case involves a novel legal issue.  Mem. Op. at 17. 

In addition, the reasonableness of IHS’s declination is supported by the fact that its 

position is consistent with more than twenty years of contracting practice between the Parties.  

The Parties started contracting in 1992.  Id. at 5.  When Plaintiff submitted its 2014 proposal for 

CSC to supplement the Secretarial amount funding for facilities-related activities, Plaintiff 

sought a significant change that was contrary to twenty-two years of contracting.  Id. at 5–6.  IHS 
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was reasonable in is efforts to maintain both the Agency’s longstanding interpretation of the 

statute and the established practice between the Parties. 

Plaintiff’s blunt assertion that “this dispute was not even a close call,” Motion at 5, thus 

has no merit.  The Court recognized that the statute is ambiguous and capable of two 

interpretations.  Mem. Op. at 25.  The Court also considered it reasonable to assume that IHS 

normally performs the activities at issue, one of the central questions at issue.  Id. at 24.  In its 

partial ruling in favor of Plaintiff, the Court also relied not on the reasonableness standard that 

applies to the EAJA, but on the ISDEAA standard requiring IHS to clearly demonstrate the basis 

for its declination.  Mem. Op. at 36.  As discussed, though, the Court ultimately determined that 

it could not order the relief requested by Plaintiff and that, instead, a remand to IHS was 

necessary.  Order at 1–2; Mem. Op. at 37–39. 

All of these factors demonstrate that Defendants’ position was reasonable and, therefore, 

substantially justified.  Pierce, 487 U.S. at 565. 

IV. Plaintiff’s fees and costs are unreasonable and duplicative. 
 

Even if the Court finds that Plaintiff is a prevailing party and Defendants’ position was 

not substantially justified, the Court should reduce Plaintiff’s requested fee award because it is 

unreasonable.  The EAJA allows only for “reasonable fees and expenses of attorneys.”  28 

U.S.C. § 2412(b).   

A. Plaintiff has failed to demonstrate the reasonableness of the hours 
claimed. 

Plaintiff has not demonstrated that the attorney hours claimed are reasonable.  The initial 

task in determining a reasonable fee award is to establish the “lodestar” amount, which is the 
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number of reasonable hours expended, multiplied by a reasonable hourly rate.3  Action on 

Smoking & Health v. Civil Aeronautics Bd., 724 F.2d 211, 221 (D.C. Cir. 1984).  Plaintiff bears 

the burden of showing the reasonableness of its request.  Role Models Am., Inc., v. Brownlee, 

353 F.3d 962, 970 (D.C. Cir. 2004).  Courts should exclude “hours that were not ‘reasonably 

expended.’”  Hensley v. Eckerhart, 461 U.S. 424, 434 (1983) (quoting S. Rep. No. 94-1011, at 6 

(1976), reprinted in 1976 U.S.C.C.A.N. 5908, 5913).  Further, an effort should be made to 

“exclude from a fee request hours that are excessive, redundant, or otherwise unnecessary . . . .”  

Id.; see also Action on Smoking & Health, 724 F.2d at 220–21.  Here, Plaintiff submitted an 

affidavit identifying 408 hours of attorney work.  Motion, Ex. 1 at 2–3, Ex. 2 at 33 (ECF 41-3).  

The affidavit and supporting documents fail to show the reasonableness of the hours claimed. 

First, Plaintiff’s counsel frequently block bills, lumping together several tasks under one 

time entry, without specifying the amount of time spent on each task.  For example, entry 

number 2532685, on March 4, 2015, states as follows:  

Motion, Ex. 2 at 7.  Ms. Patterson has recorded 3.5 hours of time at an hourly rate of $350.00 per 

hour, but she has lumped together multiple tasks.  Many entries throughout Exhibit 2 reflect a 

                                                            
3 Defendants object to the number of hours as unreasonable, for the reasons discussed herein, but 
do not object to the rates identified.  Motion, Ex. 1, ¶ 7 (ECF 41-2). 
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similar practice of block billing multiple tasks without delineating the time spent on each task.  

This approach renders it impossible to determine the primary activity for a particular entry or the 

amount spent on each task, which makes it impossible to determine the reasonableness of each 

task and the time expended.  Role Models Am., Inc., 353 F.3d at 971.  The Court must therefore 

reduce any award accordingly. 

Relatedly, Plaintiff’s counsel block bills hours spent on matters that are not before the 

Court in this case.  Plaintiff admits this issue but suggests time spent on other matters was 

removed.  Motion, Ex. 1 ¶ 4–5.  While certain entries appear to reflect this, e.g., Entry No. 

2516408, Motion, Ex. 2 at 3, several entries clearly include hours spent on contract “claims,” 

which are at issue in another case and are distinct from the “declination” appeal in this case.  For 

example, in July 2014, Plaintiff has several entries that include work on the “claims;” some 

appear to be limited to such claims work, while others also include work on the “declination 

appeal” at issue in this case: 

 

Motion, Ex. 2 at 1. 
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Motion, Ex. 2 at 2.  Plaintiff includes more than 25 entries for work specifically related to the 

“claims” in Exhibit 2.  Because many of the entries do not include detail on the subject of the 

work, it is possible that other entries also could include time spent on these other matters.  

Because the hours identified include hours worked on separate matters, the Court must reduce 

any award accordingly.  See, e.g., Role Models Am., Inc., 353 F.3d at 971 (“Although [the party 

seeking fees] says it has deducted all time spent on bankruptcy matters [which have nothing to 

do with the matter at hand], the lumping [of multiple tasks with inadequate descriptions] 

prevents us from verifying that it deducted the proper amount of time.”). 

Second, many of the entries appear to reflect duplicative work billed by multiple 

attorneys.  For example, entries 2503915, 2503356, and 2503349, dated July 22, 2014, show at 

least three attorneys meeting to discuss matters: 
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Motion, Ex. 2 at 1.  Exhibit 2 includes many similar entries.  Billing time for multiple attorneys 

raises the question of whether the work performed was necessary, a question not answered by the 

documents provided in support of Plaintiff’s Motion.  See Donnell v. United States, 682 F.2d 

240, 250 n.27 (D.C. Cir. 1982) 

Third, Plaintiff includes some identical entries, which may have been included in error.  

For example, entry numbers 2588345 and 2687804 are listed twice, with identical descriptions 

and hours.  Motion, Ex. 2 at 20, 29.  Entry number 2576894 also is listed twice, though a portion 

of the description has been redacted and the hours reduced on one of the two entries.  Motion, 

Ex. 2 at 16.  Such patently duplicative billing is not reasonable.  Am. Wrecking Corp. v. Sec’y of 

Labor, 364 F. 3d 321, 330 (D.C. Cir. 2004) (reducing fees because of identical entries, among 

other things). 

Finally, Plaintiff also seeks to recover fees for time spent by their counsel on a pro hac 

vice motion to obtain admission to the Court.  Entry Nos. 2532914, 2533161, 2535189, Motion, 

Ex. 2 at 8–9.  A party cannot charge the United States for the expense of joining the bar.  Role 

Models Am., Inc., 353 F. 3d at 973.   

When a party has failed to establish the reasonableness of the hours claimed, some courts 

have reduced the total hours by a certain percentage.  See, e.g., id. at 973–74 (reducing the 

reimbursement by fifty percent).  Based on all of the issues identified above, Defendants suggest 

it is appropriate to reduce Plaintiff’s requested fees by 30 percent, to $52,599.09, if the Court 

determines that Plaintiff is a prevailing party and that Defendants were not substantially justified 

in their position. 
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B. Plaintiff requests expenses that are not eligible for reimbursement under 
the EAJA. 

In addition, Plaintiff’s requested expenses that cannot be reimbursed under the EAJA.  

Plaintiff’s counsel identifies its expenses as:  (1) filing a pro hac vice motion ($100); (2) long 

distance telephone charges ($27.49); (3) on-line legal research ($1,174.04); (4) “street travel”4 

($76.65); (5) teleconference services ($45.45); and (6) travel charges, including airfare, hotels, 

meals, local travel, and “misc” ($2,167.29).  Motion, Ex. 3.  The courts have categorically 

affirmed that five of these expenses are ineligible under the EAJA.  See Mass. Fair Share v. Law 

Enforcement Assistance Admin., 776 F.2d 1066, 1069 (D.C. Cir. 1985) (finding that taxi fares, 

travel expenses, and telephone bills are not eligible under the EAJA); Action on Smoking & 

Health, 724 F.2d at 224 (finding that taxi fares are not authorized costs under the EAJA); 

NAACP v. Donovan, 554 F. Supp. 715, 720 (D.D.C. 1982) (finding that meals, local 

transportation, and miscellaneous costs are not recoverable under § 2412(d)(1)(A)); Role Models 

Am., Inc., 353 F.3d at 973 (finding that the government cannot be charged for a pro hac vice 

motion).  The courts have allowed, however, the cost of legal research.  See Role Models Am., 

Inc., 353 F.3d at 975.  Accordingly, Plaintiff’s expenses should be limited to the amount 

($1,174.04) sought for on-line legal research.   

Conclusion 

For the foregoing reasons, Defendants respectfully request that Plaintiff’s Motion for 

attorney’s fees and costs be denied in its entirety.  In the alternative, if the Court finds that an 

                                                            
4 Plaintiff’s counsel does not explain this term, but Defendants believe it may be for taxis. 
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award of fees and costs is appropriate under the EAJA, Defendants respectfully request that the 

Court deny all of Plaintiff’s requested expenses, except for its on-line legal research ($1,174.04), 

and reduce Plaintiff’s requested attorney’s fees in this case by 30 percent, to $52,599.09, to 

reflect the specific billing concerns addressed herein.  

Respectfully Submitted, 

 

JESSIE K. LIU 
D.C. BAR # 472845 
United States Attorney for the District of Columbia 
 
DANIEL F. VAN HORN 
D.C. BAR # 924092 
Civil Chief 
 
By:  /s/ 
 
BENTON G. PETERSON 
BAR # 1029849 
Assistant United States Attorney 
U.S. Attorney’s Office 
555 4th Street, N.W. - Civil Division 
Washington, D.C. 20530 
(202) 252-2534 
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