
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
COOK INLET TRIBAL COUNCIL,  ) 
 )   
 Plaintiff, )  
  ) 
 v. )  Case No.:  1:14-cv-1835-EGS 
 ) 
CHRISTOPHER MANDREGAN, JR., ) 
Area Director, Indian Health Service, ) 
Alaska Area Office,  ) 
 ) 
 and ) 
  ) 
SYLVIA MATHEWS BURWELL, ) 
Secretary, Department of Health & Human ) 
Services, ) 
 ) 

and ) 
 ) 
UNITED STATES OF AMERICA, ) 
 ) 
 Defendants.  ) 
  ) 
 

REPLY IN SUPPORT OF PLAINTIFF’S BILL OF COSTS 
 

The Bill of Costs filed by Plaintiff Cook Inlet Tribal Council (CITC) was both proper and 

timely, and CITC is entitled to an award of costs pursuant to Federal Rule of Civil Procedure 

(“Rule”) 54(d)(1) and Local Rule 54.1(a).  Contrary to Defendants’ assertions, CITC is clearly the 

prevailing party within the meaning of Rule 54.  Defendants separately allege that it is unclear 

whether the Court’s November 7th Order constitutes a final judgment in this matter, and CITC 

intends to file a response to Defendants’ Motion to Alter or Amend the Court’s Order relating to 

this question.1  But that question is immaterial to this issue, as CITC’s Bill of Costs is timely 

                                                           
1 See Defendants’ Motion to Alter or Amend the Court’s November 7, 2018, Order Under Rule 
54(b), or, in the Alternative, to Alter or Amend the November 7, 2018, Order Under Rule 59(e), 
ECF No. 43 (Dec. 6, 2018). 
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regardless of whether the Order is final.  This Court has discretion to award costs at any time under 

Local Rule 54.1, and it is proper for the Court to award costs under the current circumstances in 

this case. 

ARGUMENT 

I. CITC IS THE PREVAILING PARTY UNDER RULE 54(d). 

Under Civil Rule 54(d) and Local Rule 54.1(a), “costs . . . should be allowed to the 

prevailing party.”2  Following the Supreme Court’s guidance, the D.C. Circuit has “articulated a 

three-part test for determining prevailing-party status: (1) there must be a ‘court-ordered change 

in the legal relationship’ of the parties; (2) the judgment must be in favor of the party seeking the 

fees [or costs3]; and (3) the judicial pronouncement must be accompanied by judicial relief.”4  

Defendants acknowledge this test and suggest that CITC does not qualify as a prevailing party 

under this standard, but they provide no support for this suggestion.5  Nor could they, as CITC is 

clearly the prevailing party here.   

First, the Court ruled in favor of CITC and granted CITC’s Motion for Summary Judgment 

as to everything except part of the requested remedy, and it denied the government’s Cross-Motion 

for Summary Judgment outright.6  These rulings created a court-ordered change in the legal 

                                                           
2 See McGovern v. George Washington Univ., 326 F.R.D. 354, 355 (D.D.C. 2018) (quoting Delta 
Air Lines, Inc. v. August, 450 U.S. 346, 352 (1981)) (“[L]iability for costs is a normal incident of 
defeat.”).   
3 See Paleteria La Michoacana, Inc. v. Productos Lacteos Tocumbo S.A. De C.V., 247 F. Supp. 3d 
76, 113 (D.D.C. 2017) (applying this test to the allocation of costs under Rule 54).   
4 D.C. v. Straus, 590 F.3d 898, 901 (D.C. Cir. 2010) (quoting Thomas v. Nat’l Sci. Found., 330 
F.3d 486, 492–93 (D.C. Cir. 2003)). 
5 Defendants’ Opposition to Plaintiff’s Bill of Costs, at 3, ECF No. 42. 
6 Order, at 1, ECF No. 38 (Nov. 7, 2018); Memorandum Opinion, at 36–39, ECF No. 39 (Nov. 7, 
2018). 
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relationship between the parties and thus satisfied the first prong of this test.7  And in granting 

summary judgment for CITC and against the government, there is no doubt that the Court’s Order 

was in favor of CITC, thereby satisfying the second prong.  Finally, although the Court did not 

grant the full remedy CITC had requested, the Court vacated the Secretary’s declination decision 

and ordered IHS to award facility support costs consistent with the Court’s opinion.8  This judicial 

relief satisfies the third prong of the prevailing-party test.  With all three prongs of the test satisfied, 

CITC is the prevailing party.  As such, CITC is entitled to costs under Rule 54 “as a matter of 

course.”9 

II. THE COURT CAN AND SHOULD AWARD COSTS TO CITC AT THIS TIME. 

Regardless of whether the Court’s Order is final for purposes of appeal, the Court has 

discretion to award costs to CITC now.  Local Rule 54.1(c) provides that “[t]he Clerk shall tax 

costs after the judgment has become final or at such earlier time as . . . the Court may order.”10  

Defendants cite this language but ignore the discretion it gives the Court.  It is simply untrue that, 

as Defendants contend, “costs may only be taxed if . . . a final judgment terminating the case as to 

that party has been entered.”11  Rather, as this Court has recognized, the plain language of Local 

Rule 54.1(c) “vest[s] the Court with discretion to award costs before final judgment.”12 

                                                           
7 Cf. Sai v. Dep’t of Homeland Sec., 179 F. Supp. 3d 128, 132–33 (D.D.C. 2016) (finding a change 
in the legal relationship between the parties where the court had granted partial summary judgment 
and ordered the agency to respond to the plaintiff’s administrative petition, despite the dismissal 
of the plaintiff’s other claims). 
8 Memorandum Opinion, at 37–39, ECF No. 39 (Nov. 7, 2018). 
9 Robinson v. D.C., No. CV 15-444 (RC), 2018 WL 5266879, at *17 n.22 (D.D.C. Oct. 23, 2018). 
10 LCvR. 54.1(c) (emphasis added). 
11 Defendants’ Opposition to Plaintiff’s Bill of Costs, at 2, ECF No. 42. 
12 Cobell v. Norton, 319 F. Supp. 2d 36, 40–41 (D.D.C. 2004); see also Friends For All Children, 
Inc. v. Lockheed, 725 F.2d 1392, 1396 (D.C. Cir. 1984) (“Nor do we doubt the discretionary power 
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Here, it is appropriate to award costs to CITC now, because the Court has closed the case 

and no further judicial action is anticipated unless CITC itself chooses to appeal the agency’s 

decision on remand.13  In other similar cases, this Court has exercised its discretion to award costs 

prior to final judgment where it was clear that one party was the prevailing party for the relevant 

phase of litigation, even if—unlike here—other phases of the litigation remained pending.14  In the 

current case, the only remaining proceeding envisioned by the Court’s Order is the agency’s 

determination of the appropriate contract support cost amount on remand.  These proceedings 

could not change CITC’s status as the prevailing party before this Court, nor would they change 

the amount of costs CITC seeks in its Bill of Costs, which include only the court filing fee.  

Moreover, Defendants’ Motion to Alter or Amend the Court’s November 7th Order does not ask 

the Court to reconsider any of its rulings on the merits, so again CITC’s status as the prevailing 

party will remain unchanged.   

Finally, under Local Rule 54.1(a), “[a] bill of costs must be filed within 21 days after entry 

of judgment terminating the case as to the party seeking costs.”  Here the Court closed the case, 

suggesting that the case had been terminated as to both parties.15  Under the Court’s Order, the 

only way in which this matter could return to this Court would be if CITC appeals the agency’s 

decision on remand, in which case the Court has indicated that it would entertain a motion to 

                                                           
of a trial judge to order payment of costs pendente lite, in an appropriate case, in favor of a party 
properly designated as a prevailing party.”). 
13 Order, at 2, ECF No. 38 (Nov. 7, 2018). 
14 Cobell, 391 F. Supp. 2d at 41. 
15 Order, at 2, ECF No. 38 (Nov. 7, 2018). 
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reopen the case.16  As the government acknowledges in its Motion to Alter or Amend,17 the case 

may remain closed if, under the procedures contemplated in the Court’s November 7th Order, both 

parties are satisfied with the result on remand.  Awarding costs to CITC at this point in time, 

therefore, would promote judicial economy by eliminating the potential need to reopen the case 

for the sole purpose of awarding costs after remand.  For all of these reasons, the Court should 

exercise its discretion to award costs to CITC now.   

CONCLUSION 

CITC is the prevailing party in this litigation.  As such, CITC respectfully requests that the 

Court exercise its discretion to award costs at the current time, regardless of whether the Court’s 

November 7th Order constitutes a final judgment in the case. 

Respectfully submitted this 10th day of December 2018. 
 

SONOSKY, CHAMBERS, SACHSE,  
     MILLER & MONKMAN, LLP 

  
       s/ Lloyd B. Miller 

By:        
Lloyd B. Miller 
DC Bar No. 317131 
AK Bar No. 7906040 
Rebecca A. Patterson (pro hac vice) 
AK Bar No. 1305028 
725 East Fireweed Lane, Suite 420 
Anchorage, AK  99503 
Telephone: (907) 258-6377 
Facsimile: (907) 272-8332 
Lloyd@sonosky.net 
Rebecca@sonosky.net 
 

  

                                                           
16 Id. 
17 Memorandum of Points and Authorities in Support of Defendants’ Motion to Alter or Amend 
the Court’s November 7, 2018, Order Under Rule 54(b), or, in the Alternative, to Alter or Amend 
the November 7, 2018, Order Under Rule 59(e), at 4, ECF No. 43 (Dec. 6, 2018). 
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Donald J. Simon 
DC Bar No. 256388  
1425 K Street N.W., Suite 600 
Washington, DC  20005 
Telephone: (202) 682-0240 
Facsimile: (202) 682-0249 
Dsimon@sonosky.com 

 
Attorneys for Plaintiff Cook Inlet Tribal Council 
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