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Case No. 2:19-cv-00002-HRH  

 

DEFENDANT’S REPLY IN SUPPORT OF MOTION TO DISMISS 

Defendant Arctic Slope Native Association, Ltd. (“ASNA”) is an inter-tribal 

consortium of federally-recognized tribes protected by tribal sovereign immunity, which 

deprives this Court of subject-matter jurisdiction over this action.  Tribal sovereign 
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immunity is a federal law doctrine, controlled by extensive federal precedent, and ASNA 

is clearly protected by tribal sovereign immunity when the proper standard is applied.  Yet, 

Plaintiff asks the Court to deviate from federal law, and instead follow a lone, conflicting 

Alaska state case1 which has been disregarded by the Ninth Circuit and other federal courts, 

as well as recent Alaska court decisions, due to its improper emphasis on the financial 

insulation provided to the Tribes by the tribal organization’s corporate form.  This Court 

should reject plaintiff’s argument and dismiss this case for lack of subject matter 

jurisdiction consistent with well-settled federal law.  

Additionally, plaintiff concedes that his conversion claim must be dismissed while 

he exhausts his administrative remedies pursuant to the Federal Tort Claims Act 

(“FTCA”).2  Dismissal on this basis should extend to all of plaintiff’s tort claims, including 

all other claims relating to his ASNA-provided housing, not just his conversion claim. 

Plaintiff admits this is an independent basis for dismissal, which would be rendered moot 

upon this Court’s finding that ASNA is protected from suit by tribal sovereign immunity.3  

ASNA respectfully requests the Court dismiss this action in its entirety pursuant to Federal 

Rule of Civil Procedure 12(b)(1).  Alternatively, all plaintiff’s tort claims must be 

dismissed for failure to exhaust. 

                                              
1 Opp. at 3–7. 
2 Opp. at 9.   
3 Opp. at 10 n.39. 
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ARGUMENT 

I. ASNA Is Protected by Tribal Sovereign Immunity.  

Indian tribes enjoy tribal sovereign immunity from suit absent their express waiver 

or abrogation of immunity by Congress.4  Tribal sovereign immunity is a jurisdictional bar 

that prohibits suit against a tribe irrespective of the substantive allegations of the claim.5  

Once challenged, the party asserting subject matter jurisdiction has the burden of proving 

that jurisdiction exists.6   

As detailed in ASNA’s Motion to Dismiss,7 established Ninth Circuit case law 

demonstrates that sovereign immunity’s protections extend to a tribal organization formed 

                                              
4 Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); Douglas Indian 
Ass’n v. Cent. Council of Tlingit & Haida Indian Tribes of Alaska, 403 P.3d 1172, 1176 
(Alaska 2017).   
5 Pistor v. Garcia, 791 F.3d 1104, 1110–11 (9th Cir. 2015); Bodi v. Shingle Springs Band 
of Miwok Indians, 832 F.3d 1011, 1016–17 (9th Cir. 2016); California ex rel. Cal. Dep’t 
of Fish & Game v. Quechan Tribe of Indians, 595 F.2d 1153, 1155 (9th Cir. 1979) 
(“Although we may sympathize with California's need to resolve the extent of its regulatory 
power, the desirability for complete settlement of all issues … must … yield to the principle 
of immunity.” (internal quotations and citations omitted)); Armijo v. Pueblo of Laguna, 
247 P.3d 1119, 1123 (N.M. Ct. App. 2010) (“[Tribal] sovereign immunity is not a 
discretionary doctrine that may be applied as a remedy depending on the equities of a given 
situation . . . .  Rather, it presents a pure jurisdictional question.” (internal quotations and 
citations omitted)). 
6 Robinson v. United States, 586 F.3d 683, 685 (9th Cir. 2009); Barron v. Alaska Native 
Tribal Health Consortium, 373 F. Supp. 3d 1232, 1236 (D. Alaska 2019) (first citing 
Chandler v. State Farm Mut. Auto. Ins. Co., 598 F.3d 1115, 1122 (9th Cir. 2010) and then 
citing Pistor, 791 F.3dat 1111). 
7 Def.’s Mem. Supp. Mot. to Dismiss at 6–13. 
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by tribes to carry out  functions on their behalf as an “arm of the tribes.”8  In Pink v. Modoc 

Indian Health Project, the Ninth Circuit specifically addressed tribal organizations like 

ASNA formed pursuant to the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”), recognizing that ISDEAA explicitly states these tribal organizations possess 

all “the rights and responsibilities” of an Indian tribe,9 including tribal sovereign immunity 

from suit, and “[n]othing in this Act shall be construed as affecting, modifying, 

diminishing, or otherwise impairing the sovereign immunity from suit enjoyed by an Indian 

tribe.”10  This Court also recently found an ISDEAA tribal organization just like ASNA to 

be immune as an “arm of the tribe” in Barron v. Alaska Native Tribal Health Consortium.11   

Pink and other federal cases clearly establish that regardless of its corporate form, a 

tribal organization like ASNA “serve[s] as an arm of the sovereign tribes, acting as more 

than a mere business.”12  A tribal organization “that elects to incorporate does not 

                                              
8 Allen v. Gold Country Casino, 464 F.3d 1044, 1046 (9th Cir. 2006); White v. Univ. of 
Cal., 765 F.3d 1010, 1025 (9th Cir. 2014); Pink v. Modoc Indian Health Project, Inc., 157 
F.3d 1185, 1188–89 (9th Cir. 1998); Marceau v. Blackfeet Hous. Auth., 455 F.3d 974, 978 
(9th Cir. 2006) (internal citations omitted), superseded in part on other grounds, 540 F.3d 
916 (9th Cir. 2008); EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1074, 1080 (9th 
Cir. 2001); United States ex rel. Cain v. Salish Kootenai Coll., Inc., 862 F.3d 939, 945 (9th 
Cir. 2017); Carsten v. Inter-Tribal Council of Nev., 599 F. App'x 659, 660 (9th Cir. 2015).   
9 25 U.S.C. § 5381(b).  

10 157 F.3d at 1188–89 (quoting 25 U.S.C. § 5332 (formerly § 450n(1))).  
11 373 F. Supp. 3d 1232, 1240 (D. Alaska 2019). 
12 Pink, 157 F.3d at 1188–89; see also J.L. Ward Assocs., Inc. v. Great Plains Tribal 
Chairmen's Health Bd., 842 F. Supp. 2d 1163, 1165–66, 1171–77 (D.S.D. 2012); Dillon v. 
Yankton Sioux Tribe Hous. Authority, 144 F.3d 581, 583 (8th Cir. 1998); Dille v. Council 
of Energy Res. Tribes, 801 F.2d 373, 375–76 (10th Cir. 1986).  
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automatically waive its tribal sovereign immunity by doing so.”13  The Ninth Circuit 

reiterated this position in its recent White case, noting that the fact that the tribal entity in 

question had been incorporated under state law was immaterial to the sovereign immunity 

determination.14  ISDEAA supports this proposition, expressly defining a tribal 

organization formed under its provisions as a “tribe” without imposing any limits or 

specifying any particular organizational form.15  To hold that an ISDEAA tribal 

organization sacrifices its tribal sovereign immunity by incorporating would undermine the 

purposes of the statute “to aid tribal entities in their efforts to conduct their own affairs and 

economic activities with as much autonomy as possible.”16  Tribal sovereign immunity 

“must not become a doctrine of form over substance.”17  If “tribal immunity is intended to 

promote the federal policy of tribal self-governance, … tribal immunity should extend to 

arms of the tribe when such immunity would, as a practical matter, further that federal 

policy.”18   

In line with these norms, the Ninth Circuit has consistently found sovereign 

immunity applies to various types of tribal organizations, including those carrying out 

                                              
13 Am. Vantage Cos., Inc. v. Table Mountain Rancheria, 292 F.3d 1091, 1099 (9th Cir. 
2002), as amended on denial of reh'g (July 29, 2002). 
14 White v. Univ. of Cal., 765 F.3d 1010, 1025–26 (9th Cir. 2014). 
15 See 25 U.S.C. § 5381(b). 
16 Pink, 157 F.3d at 1188–89. 
17 People ex rel. Owen v. Miami Nation Enters., 386 P.3d 357, 375 (Cal. 2016). 
18 Id at 371. 
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governmental activities for tribes19 as well as those carrying out business activities.20  In a 

recent Ninth Circuit case—White v. University of California—the Court identified five 

non-exclusive factors from its prior cases that courts should consider to determine whether 

a tribal organization serves as an “arm of the tribes”: (1) the method of creation of the 

economic entities; (2) their purpose; (3) their structure, ownership, and management, 

including the amount of control the tribe has over the entities; (4) the tribe’s intent with 

respect to the sharing of its sovereign immunity; and (5) the financial relationship between 

the tribe and the entities.21  And recently in Barron, this Court found that an ISDEAA tribal 

organization carrying out healthcare functions was entitled to sovereign immunity because 

it met each of the White factors.22  

ASNA is indistinguishable from the tribal organizations in Pink and Barron, and 

just as the tribal organization described in Barron, it meets each of the factors set forth by 

                                              
19 See, e.g, EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1074, 1080 (9th Cir. 2001); 
Pink, 157 F.3d at 1188 (holding that a tribal health organization was “an arm of the 
sovereign tribes, acting as more than a mere business”).  
20 See, e.g., Allen v. Gold Country Casino, 464 F.3d 1044, 1046–47 (9th Cir. 2006); 
Marceau v. Blackfeet Hous. Auth., 455 F.3d 974, 978 (9th Cir. 2006) (“Tribal immunity 
extends to both the corporate and governmental activities of a tribe.  It extends to agencies 
and subdivisions of the tribe, and has been generally held to apply to housing authorities 
formed by tribes.” (internal citations omitted)), superseded in part on other grounds, 540 
F.3d 916 (9th Cir. 2008); see also Patrice H. Kunesh, Tribal Self-Determination in the Age 
of Scarcity, 54 S.D. L. Rev. 398, 402 (2009) (“When a tribe establishes an entity to conduct 
certain activities, such as housing authorities, health agencies, educational institutions, 
cultural centers, and corporate gaming operations, the entity is immune from suit if it 
functions as an arm of the tribal government.”). 
21 See White v. Univ. of Cal., 765 F.3d 1010, 1025 (9th Cir. 2014).  
22 373 F. Supp. 3d 1232, 1239–40 (D. Alaska 2019). 
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White, a point which plaintiff does not dispute.  ASNA was created by the eight federally-

recognized Tribes of the Arctic Slope region to promote the health and wellbeing of those 

tribal members and to “assist in the development, protection and implementation” of 

Alaska Native rights.23  ASNA was expressly authorized by those Tribes, through tribal 

resolutions, to contract with the federal government to provide certain health care and 

social services.24  Pursuant to a federal statute which explicitly provides the Tribes maintain 

their tribal sovereign immunity,25 ASNA enters into self-governance contracts with the 

U.S. Indian Health Service and receives federal funding on behalf of the Tribes specifically 

to provide health care services for Alaska Native tribal members.26  ASNA is governed, 

                                              
23 See Arctic Slope Native Association, “About ASNA,” http://www.arcticslope.org/about 
(last visited July 2, 2019) (ASNA’s stated mission is to “promote the health and well-being 
of the people of the Arctic Slope” and purposes include “[r]espond[ing] to the needs and 
priorities of the eight recognized tribal councils [that make up ASNA], as determined by 
those councils” and “[re]present[ing] and be[ing] an advocate for Arctic Slope Natives and 
the tribal councils of the Arctic Slope region authorized by those councils and 
organizations”); Affidavit of Marie Carroll, May 16, 2019, Dkt. 10 at 3 ¶ 4 (“Carroll Aff.”). 
24 Carroll Aff. at 3 ¶ 4; see also 25 U.S.C. §§ 5304(l) (requiring permission of tribes for a 
tribal organization with multiple member tribes to contract), 5321(a)(1) (Secretary only 
authorized to contract with Tribes that request to do so by tribal resolution), 5329 (Model 
Contract § (f)(1) (requiring authorizing resolutions to be attached to contract)). 
25 25 U.S.C. § 5332.  
26 Carroll Aff. at 4 ¶ 7; see also J.L. Ward Assocs., Inc. v. Great Plains Tribal Chairmen's 
Health Bd., 842 F. Supp. 2d 1163, 1177 (D.S.D. 2012) (“The sixteen tribes created Great 
Plains to represent the health care interests of their members to the federal government and 
to participate in the establishment of health care programs unique to the tribes’ needs. By 
engaging in these activities, Great Plains promotes the preservation of tribal cultural 
autonomy and tribal self-determination, two of the federal policies behind tribal sovereign 
immunity…. Great Plains enters into contracts under the ISDEAA, an act whose very 
purpose was to promote tribal autonomy and self-determination.”).  
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owned, and controlled by a Board of Directors comprised of representatives from each of 

the Tribes that constitute ASNA.27  This makes ASNA “accountable to the individual tribes 

and tribal members through the tribes’ representatives on [its] board of directors.”28  ASNA 

is not financially insulated from the Tribes as plaintiff asserts: instead it receives federal 

funding to carry out key government functions for Alaska Native Tribes, and therefore any 

financial judgment would necessarily harm those Tribes.29  When fairly applying the White 

factors to the actual facts, there is no doubt that ASNA serves as an arm of its constituent 

Tribes, and therefore, consistent with Pink and Barron, ASNA is protected by tribal 

sovereign immunity.  

II. Runyon Does Not Apply. 

A. Federal Law Controls Questions of Tribal Sovereign Immunity.  

Federal law treats tribal organizations carrying out governmental functions for 

tribes, including ISDEAA tribal organizations, as “arms of the tribe(s)” protected by tribal 

sovereign immunity.30  Plaintiff provides no federal authority to the contrary.  He instead 

suggests that this matter is controlled by a disregarded Alaska state case, Runyon ex rel. 

B.R. v. Association of Village Council Presidents.31  Contrary to White, Runyon did not 

                                              
27 Carroll Aff. at 4 ¶ 6.  
28 J.L. Ward, 842 F. Supp. 2d at 1176. 
29 Carroll Aff. at 4 ⁋ 7; see also infra at 14. 
30 See supra note 8. 
31 84 P.3d 437, 439 (Alaska 2004); Opp. at 3–4.  In fact, this case has been so ignored by 
the courts that plaintiff could only find one case—and one from New York state—
embracing this approach.  Opp. at 6 n.18.  
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weigh the multiple factors established by the Ninth Circuit to determine if the tribal 

organization there was entitled to sovereign immunity, but instead decided that “[t]he 

entity’s financial relationship with the tribe is [] of paramount importance,” and only 

vaguely suggested that “other factors, relating to how much control the tribe exerts or 

whether the entity’s work is commercial or governmental, may assist in the 

determination.”32  The Runyon court then held that the legal insulation provided by the 

tribal organization’s corporate structure meant the tribes were not the real parties in 

interest.33   

Plaintiff argues that controlling federal cases like Pink, Barron and White should be 

cast aside because the courts did not address or follow Runyon.34  State court cases like 

Runyon do not bind the federal courts, however, and in no way does a federal court’s 

disregard of inapplicable case law cast its decisions into doubt.35  Federal courts are clear 

that “tribal immunity is a matter of federal law and is not subject to diminution by the 

States,”36 and that “it is fundamentally Congress’s job, not ours, to determine whether and 

how to limit tribal immunity.”37  Courts have explained that “tribes have an interest in a 

                                              
32 84 P.3d at 440–41.   
33 Id. at 441. 
34 Opp. at 6. 
35 Clayton v. United States, 447 F.2d 476, 476 (9th Cir. 1971) (“[S]tate court decisions 
[are] without binding effect upon this court.”). 
36 Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 789 (quoting Kiowa Tribe of Okla. 
v. Mfg. Techs., Inc., 523 U.S. 751, 756 (1998) (quotation marks omitted)).  
37 Id. at 800.   
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uniform body of federal law in [the] area” of tribal immunity38 and that “tribes across the 

country, as well as entities and individuals doing business with them, have for many years 

relied on”39 this law.  This principle is also respected in the Alaska courts, which recognize 

that “[b]ecause of the supremacy of federal law, we are bound to recognize the doctrine of 

tribal sovereign immunity,”40 and “to take guidance from federal law” on questions 

regarding that immunity.41  It is therefore appropriate for the federal courts to disregard 

Runyon and instead rely on controlling federal precedent to make this determination. 

B. Runyon Cannot Be Read in Harmony with Federal Law. 

Plaintiff alternatively suggests that should federal law control, this Court is free to 

prioritize a single factor from White to incorporate Runyon’s determination that legal 

insulation means a tribal organization is not an “arm of the tribes.”  Plaintiff then suggests 

this Court should apply his newly-created test to ASNA in disregard of Pink.42  Due to its 

                                              
38 Contour Spa at the Hard Rock, Inc. v. Seminole Tribe of Fla., 692 F.3d 1200, 1207 (11th 
Cir. 2012); Bodi v. Shingle Springs Band of Miwok Indians, 832 F.3d 1011, 1022 (9th Cir. 
2016) (“[T]ribal immunity is a matter of federal law, and, as such, tribes may wish to avail 
themselves, when possible, of the experience, solicitude, and hope of uniformity that a 
federal forum offers on [such] federal issues.  In addition, state courts have long been at 
least perceived as inhospitable to Indian rights.” (internal quotations and citations 
omitted)). 
39 Bay Mills, 572 U.S. at 798. 
40 Atkinson v. Haldane, 569 P.2d 151, 163 (Alaska 1977); see also Douglas Indian Ass'n v. 
Cent. Council of Tlingit & Haida Indian Tribes of Alaska, 403 P.3d 1172, 1176 (Alaska 
2017) (“[T]ribal immunity ‘is a matter of federal law and is not subject to diminution by 
the States.’” (citations omitted)). 
41 Douglas Indian Ass’n v. Cent. Council of Tlingit & Haida Indian Tribes of Alaska, 403 
P.3d 1172, 1178 (Alaska 2017).  
42 Opp. at 7. 
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singular focus, Runyon simply cannot be read in harmony with White or any other Ninth 

Circuit precedent, nor does plaintiff cite any federal authority which would instruct this 

Court to adopt such an approach. 

Federal law indicates a tribal organization’s immunity is not dependent on whether 

an adverse judgment will be paid directly from the Tribes’ coffers as Runyon suggests.43  

As one federal court explained, although a suit against a tribal organization similar to 

ASNA “would not appear to affect, at least not directly, any particular tribe’s fiscal 

resources,” this factor weighed in favor of extending the Tribes’ sovereign immunity as the 

organization was providing “health care and related services to tribal members and member 

Indian tribes—[]closer to the functions of a tribal government than a business.”44  In 

addition, the court found “the purposes of tribal sovereign immunity would be furthered by 

extending the tribes’ immunity to [the corporation].  Providing adequate health care to their 

constituents… is a very real concern for sovereign Indian tribes.”45 

The Ninth Circuit has adhered to its multi-factor approach and disregarded Runyon, 

never citing Runyon in the fifteen years since it was issued, despite having addressed the 

tribal sovereign immunity of tribal organizations multiple times since then.46  Indeed, the 

                                              
43 Supra note 12.  
44 J.L. Ward Assocs., Inc. v. Great Plains Tribal Chairmen’s Health Bd., 842 F. Supp. 2d 
1163, 1176 (D.S.D. 2012) (citing Pink v. Modoc Indian Health Project, Inc., 157 F.3d 
1185, 1187 (9th Cir. 1998)).  
45 Id. at 1177. 
46 Supra note 8.   
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Ninth Circuit’s test in White was adopted from a Tenth Circuit case that explicitly rejected 

Runyon for its treatment of the financial relationship as a dispositive inquiry.47  This 

conflict between Runyon, cases like the lone New York case cited by plaintiff, and federal 

precedent has been specifically acknowledged by other courts.48  As plaintiff 

acknowledges, contrary to Runyon, White does not direct courts to place a particular 

emphasis on any one factor, nor does it require that Tribes be liable for the tribal 

organization’s financial obligations to be protected by sovereign immunity.49   

                                              
47 White v. Univ. of California, 765 F.3d 1010, 1025 (9th Cir. 2014) (citing Breakthrough 
Mgmt. Grp., Inc. v. Chukchansi Gold Casino & Resort, 629 F.3d 1173, 1187 (10th Cir. 
2010)).  At 1186–87, Breakthrough Management discusses a case which applied Runyon 
and ultimately determined that it was “the wrong legal standard” and controlling federal 
law “plainly demonstrates that [the financial relationship] is not a dispositive inquiry” 
(emphasis in original). 

48 See People ex rel. Owen v. Miami Nation Enters., 386 P.3d 357, 373 (Cal. 2016) (“direct 
tribal liability for the entity’s actions is neither a threshold requirement for immunity nor a 
predominant factor in the overall analysis”) (describing how Breakthrough Management 
rejected the approach in Runyon and in the lone New York case that plaintiff cites, 
Sue/Perior Concrete & Paving, Inc. v. Lewiston Golf Course Corp., 25 N.E.3d 928, 935 
(N.Y. 2014)); J.L. Ward, 842 F. Supp. 2d at 1175 (Tenth Circuit case involving an ISDEAA 
tribal organization similar to ASNA, described Runyon as “the incorrect legal standard”); 
Cash Advance & Preferred Cash Loans v. State, 242 P.3d 1099, 1110 n.12 (Colo. 2010) 
(rejecting Runyon as misapplying governing law by relying “at least in part, upon the 
governmental versus commercial activity distinction, in contravention of Kiowa”); 
Williams v. Big Picture Loans, LLC, 329 F. Supp. 3d 248, 280 n.28 (E.D. Va. 2018) 
(“Given that . . . Runyon represent[s] the minority approach on this issue, the Court will 
not follow [it] here.”); Catherine E. Polta, Conceptualizing Corporations As Native 
Administrative Units, 7 Geo. J. L. & Mod. Critical Race Persp. 297, 305 (2015) (arguing 
that Runyon established “a myopic test that belies the true relationship between tribes and 
their corporations[,] . . . ignores the social and legal contexts that compelled Native tribes 
to incorporate under Alaska statute [and] undermines the policy considerations it purports 
to embrace”).   
49 Opp. at 7.   
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III. Even if Alaska State Law Applied, ASNA Would Still Be Protected by Tribal 
Sovereign Immunity. 

While this Court need not—indeed, should not—engage Runyon to make its 

decision, Runyon itself acknowledged its own narrow application, limiting its holding to 

the factual situation presented in that case. Runyon also expressly declined to “decide what 

financial structure would endow an association like AVCP with the tribes’ immunity”50 

while citing approvingly to federal cases like Pink as an example of when “[t]ribal status 

[] may extend to an institute that is the arm of multiple tribes.” 51  Accordingly, subsequent 

Alaska state court decisions have rejected the single-factor approach in other cases and 

found that ISDEAA tribal organizations like ASNA are protected by tribal sovereign 

immunity.52  

In his attempts to make ASNA fit the Runyon distinction, plaintiff ignores this 

precedent and oversimplifies ASNA’s financial relationship to its member tribes.  ASNA’s 

core funding comes from tribally-authorized federal funding that it receives on behalf of 

its member tribes, along with third-party payer and other non-federal funds that ASNA is 

able to collect due to its status as an ISDEAA organization providing health care services 

for tribes, which are all used to support health services and programs for tribal members 

                                              
50 84 P.3d 437, 441 (Alaska 2004) (emphasis in original). 
51 Id. at 439, 440  n.8. 
52 Def.’s Mem. Supp. Mot. to Dismiss at 10–11. 
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and other eligible Alaska Natives and American Indians.53  These are funds that the Tribes 

themselves would be able to obtain directly if they chose to operate individually, as 

ISDEAA allows.54  In order to receive these funds, each authorizing Tribe must provide 

ASNA a resolution authorizing it to contract on its behalf.55  And just as it would if levied 

against an individual member Tribe, any adverse judgment against ASNA would 

negatively impact the Tribes by diverting funds from health care services—not only those 

services provided directly by ASNA, but also those provided in partnership between ASNA 

and tribally-supported village practitioners and through distributions to individual Tribes.  

In no way are the Tribes insulated from this financial harm.56  Even if this single factor 

were predominant—and it is not—it would support the finding that ASNA is entitled to 

sovereign immunity. 

                                              
53 See 25 U.S.C. §§ 1621e, 1621f, 1641(d) (collectively authorizing Tribes to bill for 
services), 5325(m) (requiring program income to be used to provide additional ISDEAA 
services). 
54 25 U.S.C. § 5321(a)(1) (upon request of an Indian Tribe, Secretary must contract). 
55 See 25 U.S.C. §§ 5304(l) (requiring permission of individual Tribes for a tribal 
organization with multiple member Tribes to contract), 5321(a)(1) (Secretary only 
authorized to contract with Tribes that request to do so by tribal resolution), 5329 (Model 
Contract § (f)(1) (requiring authorizing resolutions to be attached to contract)); Carroll Aff. 
at 3 ⁋ 4. 
56 Carroll Aff. at 4 ⁋ 7. 
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IV. All of Plaintiff’s Tort Claims Should be Dismissed Under the Federal Tort 
Claims Act. 

As explained in ASNA’s Motion, all of plaintiff’s tort claims are subject to the 

FTCA’s jurisdictional requirement of administrative exhaustion.57  Plaintiff concedes that 

his tort claim for conversion must be dismissed on this basis.58  However, the FTCA’s 

coverage is not limited to claims for conversion—it applies to tort claims broadly.59 

Therefore, this Court should dismiss any and all of plaintiff’s claims that are found to be 

tort actions against ASNA.  

CONCLUSION 

ASNA is a tribal organization which serves as an “arm of the tribes” that created it 

to carry out governmental functions on their behalf.  ASNA is also entitled under the 

ISDEAA to all the rights and responsibilities of an Indian tribe, including immunity from 

suit.  Under controlling federal law, therefore, ASNA is protected by tribal sovereign 

immunity. In addition, ASNA is protected by the FTCA, which requires plaintiff to pursue 

any tort claims through an administrative process.  On both grounds, ASNA respectfully 

requests that this case be dismissed for lack of subject matter jurisdiction.  

                                              
57 Def.’s Mem. Supp. Mot. to Dismiss at 15–17. 

58 Opp. at 9. 

59 28 U.S.C. § 1346(b)(1) (describing civil actions covered by the FTCA); see also 25 
U.S.C. § 5321(d) (ISDEAA tribal organizations deemed part of federal government entitled 
to FTCA coverage for any claims brought against them while carrying out an ISDEAA 
contract). 
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DATED this 3rd day of July, 2019, at Anchorage, Alaska. 

SONOSKY, CHAMBERS, SACHSE 
   MILLER & MONKMAN 
 
 
By: /s Rebecca A. Patterson    
 Kendri M. M. Cesar 
 Alaska Bar No. 1306040 
 Rebecca A. Patterson 
 Alaska Bar No. 1305028 
 302 Gold Street, Suite 201 
 Juneau, Alaska 99801 
 Tel: 907.586.5880 
 Fax: 907.586.5883 
 
 Counsel for Defendant Arctic Slope 

Native Association, Ltd. 
 
Certificate of Service 
 
The undersigned certifies that on July 3, 2019, a 
copy of the foregoing document was served 
electronically on: 
 
Michael Rose, Esq. 
michael@northstarlawgroup.com 
 
/s Rebecca A. Patterson    
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