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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

Mille Lacs Band of Ojibwe, a federally Case No. 17-cv-05155-SRN-LIB

recognized Indian tribe; Sara Rice, in
her official capacity as the Mille Lacs Band
Chief of Police; and Derrick Naumann, in
his official capacity as Sergeant of the

Mille Lacs Band Police Department,

Plaintiffs, Counterclaim Defendants,

vs.

County of Mille Lacs, Minnesota; ANSWER AND COUNTERCLAIM
Joseph Walsh, individually and in his OF DEFENDANT COUNTY OF

official capacity as County Attorney for MILLE LACS, MINNESOTA,
Mille Lacs County; Brent Lindgren, INCLUDING COUNTERCLAIM/
individually and in his official capacity COMPLAINT AGAINST THIRD
as Sheriff of Mille Lacs County, PARTY COUNTERCLAIM

DEFENDANTS
Defendants,

and

County of Mille Lacs, Minnesota,

Counterclaim Plaintiff,

vs.

Sara Rice, individually; Derrick Naumann,

individually; Melanie Benjamin, individually

and in her official capacity as Chief Executive
of the Mille Lacs Band of Ojibwe Tribal

Council; Carolyn Shaw-Beaulieu,
individually and in her official capacity

as Secretary/Treasurer of the Mille
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Lacs Band of Ojibwe Tribal Council;

Sandra L. Blake, individually and in
her official capacity as District I

Representative of the Mille Lacs Band
of Ojibwe Tribal Council; David Aubid,

individually and in his official capacity

as District II Representative of the Mille
Lacs Band of Ojibwe Tribal Council; and
Harry Davis, individually and in his official

capacity as District III Representative of the
Mille Lacs Band of Ojibwe Tribal Council,

Counterclaim Defendants.

Defendant County of Mille Lacs, Minnesota, as and for its Answer and

Counterclaim to the Complaint in the above-referenced matter, alleges and states

as follows:

Except as expressly hereinafter admitted, modified or otherwise answered,

the County denies each and every allegation of the Complaint.

1. Plaintiffs. As to the first sentence of Paragraph 1, the County admits

that the Mille Lacs Band of Ojibwe is a constituent member of the federally

recognized Indian tribe Minnesota Chippewa Tribe, but is without sufficient

information to affirm or deny the allegations of the first sentence of Paragraph 1,

and therefore denies same and puts Plaintiff to its strict proof thereof. On

information and belief the County admits the second and third sentences of

Paragraph 1.

2. Defendants. The County admits the allegations of Paragraph 2.
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3. Jurisdiction. As to Paragraph 3, the County admits that the Court has

jurisdiction over actions arising under the Constitution, laws and treaties of the

United States under 28 U.S.C. §§ 1331 and 1362. The County denies that the

Court has jurisdiction over the claims brought by Plaintiffs, in whole or in part,

which are barred by the jurisdictional limitations contained in the Indian Claims

Commission Act of 1946, 60 Stat. 1049, § 12. As to the second sentence of

Paragraph 3, the County admits that this is a civil action brought under the

Constitution, laws and treaties of the United States, and deny any other

allegations of the second sentence of Paragraph 3. As to the third sentence of

Paragraph 3, the County denies that Plaintiffs are entitled to the relief sought and

denies that the Defendants are in violation of federal law.

4. Venue. As to Paragraph 4, the County admits that venue is proper in

the District of Minnesota under 28 U.S.C. § 1391(b), admits that the Defendants

reside in the State of Minnesota, and denies the remaining allegations of

Paragraph 4.

5. Statement of the Claim.

5.A. As to the allegations of Paragraph 5.A, the County admits that the

Mille Lacs Indian Reservation was established in 1855 by Article 2 of the Treaty

with the Chippewa, 10 Stat. 1165 (February 22, 1855), but denies any allegation or

implication that such Reservation has not been disestablished. As to the second
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sentence of Paragraph 5.A, the County admits that the Reservation originally

comprised approximately 61,000 acres of land, but said Reservation has been

diminished or disestablished. As to the third sentence of Paragraph 5.A, the

County admits that the United States owns approximately 3,572 acres of land in

trust in Mille Lacs County, but denies that those lands are within the 1855 Mille

Lacs Reservation because the 1855 Mille Lacs Reservation was disestablished. As

to the allegations of the last sentence of Paragraph 5.A, the County is without

sufficient information to admit or deny the amount of acres owned in fee by the

Band or by Band members in Mille Lacs County, and further denies that any said

lands are within the 1855 Reservation, which has been disestablished. The

County puts the Band to its strict proof thereof as to the fee acres owned by the

Band and its members.

5.B. Denies the allegations of Paragraph 5.B.

5.C. Denies the allegations of Paragraph 5.C.

5.D. As to the allegations of 5.D, the County is without sufficient

information to admit or deny the number of Band members living within the

boundaries of the original, but now disestablished, 1855 Mille Lacs Reservation,

and therefore puts the Band to its strict proof thereof. The County admits the

allegations of the second sentence of Paragraph 5.D. Denies any remaining

allegations in Paragraph 5.D.
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5.E. As to the allegations of sentences one and two of Paragraph 5.E, the

County admits that the Band has a government center and it owns and operates

various facilities as alleged in Paragraph 5.E., denies that they are within the

boundaries of the 1855 Reservation, which has been disestablished. As to the

third and fourth sentences of Paragraph 5.E, the County admits that the Band

operates a major gaming and entertainment complex and other commercial

establishments in Mille Lacs County, and denies that those establishments are

within the 1855 Reservation, which reservation has been diminished or

disestablished, and admits that some facilities are on trust lands, while others are

on fee lands.

5.F. As to the first sentence of Paragraph 5.F, the County admits that the

original 1855 Mille Lacs Reservation is located in Mille Lacs County, but denies

said reservation exists and alleges it has been disestablished. As to the second

sentence of Paragraph 5.F, the County admits that the Band employs both Band

members and non-Band members in Mille Lacs County, but the County is

without sufficient information to admit or deny the number of people employed

by the Mille Lacs Band and therefore denies same and puts the Band to its strict

proof thereof.

5.G. As to Paragraph 5.G, the County admits that the United States, the

Band and the State of Minnesota have varying law enforcement powers in Indian
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country within Mille Lacs County, but denies that the 1855 Reservation still

exists, and allege that the extent of Indian country in Mille Lacs County,

Minnesota is land held in trust by the United States for the benefit of the

Minnesota Chippewa Tribe or the Mille Lacs Band or its members. Denies the

remaining allegations of Paragraph 5.G.

5.H. As to Paragraph 5.H, the County admits that the Band claims

inherent sovereign authority to establish a police force. The County admits that

Band police officers, within Indian country, are authorized to investigate

violations of tribal law by Band members, and that Band officers have authority

to detain and turn over individuals believed to have violated state or federal law

to jurisdictions with criminal prosecutorial authority, and may have an ability to

conduct a limited investigation incident to such detention. The County denies

that the 1855 Reservation still exists. The County admits that federal law may

define and limit the scope of inherent law enforcement authority, but denies that

federal law may grant inherent law enforcement authority to investigate or

exercise state law enforcement powers and activities and denies that federal law

can grant inherent sovereign authority that violates the rights of non-Band

members protected by the United States laws and Constitution and its structure

or the laws and Constitution of the State of Minnesota. The County denies any

remaining allegation of Paragraph 5.H.
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5.I. As to the allegations of Paragraph 5.I, the County admits the

allegations on information and belief.

5.J. As to the allegations of Paragraph 5.J, the County admits the

allegations on information and belief.

5.K. As to the allegations of the first sentence of Paragraph 5.K, the

County admits that the United States has assumed concurrent jurisdiction over

Indian country in Mille Lacs County under 18 U.S.C. § 1162(d), but denies that

this jurisdiction exists throughout the original boundaries of the 1855

Reservation, which has been disestablished. As to the second sentence of

Paragraph 5.K, the County admits that the United States Bureau of Indian Affairs

entered into a Deputation Agreement with the Band and issued Special Law

Enforcement Commissions (SLECs) to some Band officers under the authority

cited. As to the third sentence of Paragraph 5.K, the County admits that the Band

police officers have the authority to investigate violations of federal law

throughout Indian country within Mille Lacs County and to arrest suspects as

federal law enforcement officers, but denies that they have such authority

throughout the original boundaries of the 1855 Reservation, which has been

disestablished. On information and belief, the County admits that, as to the

fourth sentence of Paragraph 5.K, that Plaintiff Naumann holds an SLEC from

the Bureau of Indian Affairs issued under a Deputation Agreement, which SLEC
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commissions are also held by some other licensed police officers employed by

the Band police department. The County admits the last sentence of Paragraph

5.K. The County denies any remaining allegations of Paragraph 5.K.

5.L. As to the allegations of Paragraph 5.L, the County admits that the

statistics published by the Bureau of Criminal Apprehension show Mille Lacs

County with a high crime rate, but there are questions regarding the accuracy of

those statistics. As to the second sentence of Paragraph 5.L, the County admits

that there is a disproportionate amount of criminal activity that occurs within the

trust lands, but denies that there is a Reservation. The County admits that

criminal activity within Mille Lacs County is not limited to trust lands, but takes

place on fee lands as well, and denies that the Reservation still exists. The County

denies any remaining allegations of Paragraph 5.L.

5.M. As to the first sentence of Paragraph 5.M, Mille Lacs County asserts

that Band police officers have no law enforcement authority outside of trust

lands absent a Cooperative Law Enforcement Agreement with Mille Lacs County

and the Mille Lacs County Sheriff, except out-of-jurisdiction law enforcement

authority, and denies the remaining allegations of Paragraph 5.M.

5.N. As to the allegations of Paragraph 5.N, Mille Lacs County

acknowledges that Band police officers, in the absence of a Cooperative Law

Enforcement Agreement with Mille Lacs County and the Mille Lacs County
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Sheriff, have the authority to detain and turn over to state or federal authorities

nonmembers who violate federal or state laws on trust lands, and may have a

limited investigative authority incident to the stop and detention; the County

admits that the Band police officers have authority to investigate violations of

federal law by non-Band members on trust lands under their SLEC commissions;

the County admits that Band police officers have the authority to stop and evict

non-Band members from trust lands who may have violated state, federal or

tribal law; the County admits that Band officers may have out-of-jurisdiction

authority in some instances, and denies the remaining allegations of Paragraph

5.N.

5.O-U. Denies the allegations of Paragraphs 5.O-U.

5.V. As to Paragraph 5.V, the County admits the scope of law enforcement

authority possessed by Band police officers in Mille Lacs County is ripe for

resolution by this Court, and denies the remaining allegations of Paragraph 5.V.

AFFIRMATIVE DEFENSES

1. Plaintiffs’ claims are barred by the applicable statute of limitations,

including but not limited to the Indian Claims Commission Act of 1946, 60 Stat.

1049, § 12.

2. Plaintiffs’ claims are barred, in whole or in part, by the jurisdictional bar

contained in the Indian Claims Commission Act of 1946, 60 Stat. 1049, § 12.
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3. Plaintiffs’ claims are barred, in whole or in part, by the doctrines of res

judicata and claim preclusion.

4. Plaintiffs’ claims are barred, in whole or in part, by the doctrines of

collateral estoppel and issue preclusion.

5. Plaintiffs’ claims are barred by judicial estoppel.

6. The use of the term “investigate” in the Complaint is impermissibly

vague and susceptible to a variety of meanings.

7. Plaintiffs’ claims violate the principles of federalism.

8. Plaintiffs’ claims impermissibly seek to interfere with the separation of

powers between the judicial and executive branches of government.

9. Plaintiffs’ claims impermissibly seek to interfere with the prosecutorial

authority and discretion of the Mille Lacs County Attorney.

10. Plaintiffs’ claims are barred, in whole or in part, by absolute immunity.

11. Plaintiffs’ claims are barred, in whole or in part, by qualified immunity.

12. The Mille Lacs Band of Ojibwe has attempted to create uncertainty

regarding the existence and boundaries of the 1855 Mille Lacs Reservation and

the extent of Indian country in Mille Lacs County by resisting the efforts by the

County to obtain a judicial determination of the claims by the Mille Lacs Band in

the United States District Court while simultaneously and impermissibly

petitioning federal agencies, in violation of the Indian Claims Commission Act of
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1946, 60 Stat. 1049, § 12, to recognize the existence of the 1855 Mille Lacs

Reservation.

13. Plaintiffs’ claims, in whole in part, violate the sovereign rights of the

State of Minnesota and its political subdivisions.

14. Plaintiffs’ claims, in whole or in part, seek to violate the Constitutional

rights of Mille Lacs County citizens, including the federal structure, which grants

citizens the protection of two governments, the Nation and the State.

15. Efforts by the Mille Lacs Band to exercise inherent tribal criminal or

civil authority over nonmembers, especially on fee lands owned by those

nonmembers, are presumptively invalid.

16. Fee lands within the original boundaries of the 1855 Mille Lacs

Reservation, which have passed at any time into non-Indian fee ownership, are

no longer Indian country and are no longer part of the 1855 Reservation, which

has been disestablished.

17. The Mille Lacs Band lacks regulatory or adjudicative authority over fee

lands which have passed, at any time, into non-Indian ownership, unless those

lands are currently held in trust by the United States for the Mille Lacs Band, the

Minnesota Chippewa Tribe or tribal members.
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18. The Mille Lacs Band lacks inherent criminal authority to investigate

nonmember activities on land or roadways over which the Mille Lacs Band could

not assert a landowner’s right to occupy and exclude.

19. The Mille Lacs Band lacks inherent criminal authority over persons

who are not enrolled members of Indian tribes, and may lack inherent criminal

authority over enrolled Indians who are members of tribes other than the Mille

Lacs Band.

20. The Mille Lacs Band lacks inherent civil regulatory authority over

nonmember Indians in Indian country in Mille Lacs County.

21. Plaintiffs’ claims are barred, in whole or in part, by the doctrine of

laches.

22. Plaintiffs’ claims are barred by payment by the United States for the

sale and relinquishment of the lands in the 1855 Mille Lacs Reservation.

23. Plaintiffs’ claims are barred by accord and satisfaction.

24. Plaintiffs’ claims are barred by release.

25. Plaintiffs’ claims are barred by arbitration and award if the Court

determines that the Indian Claims Commission constitutes an arbitration rather

than a judicial proceeding.

26. Plaintiffs’ claims are barred by the doctrine of illegality.

27. Plaintiffs’ claims are barred by waiver.
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28. Plaintiffs fail to state a claim against Mille Lacs County on which relief

can be granted.

29. Plaintiffs’ claims are barred, in whole or in part, by official immunity.

30. Plaintiffs’ claims are barred, in whole or in part, by prosecutorial

immunity.

31. Plaintiffs’ claims are barred, in whole or in part, by statutory

discretionary immunity.

32. Plaintiffs’ claims are barred, in whole or in part, by quasi-judicial

immunity.

33. Plaintiffs’ claims are barred, in whole or in part, by the public policy

doctrine.

MILLE LACS COUNTY’S COUNTERCLAIMS
FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

I. Preliminary Statement

1. All preceding paragraphs are incorporated by reference herein.

2. This is a counterclaim by the County of Mille Lacs against the Mille Lacs

Band of Ojibwe, and individual officers and officials of the Mille Lacs Band of

Ojibwe seeking a declaratory judgment and other relief on the basis that the

exterior boundaries of the former 1855 Mille Lacs Reservation were

disestablished by specific federal treaties and statutes, as the United States
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Supreme Court has held. United States v. Mille Lac Band of Chippewa Indians, 229

U.S. 498, 507 (1913) (“the relinquishment of that reservation”).

II. Jurisdiction and Venue

3. This Court has jurisdiction over the subject matter of this action under

and pursuant to Title 28 United States Code § 1331. This is a civil action brought

by a Minnesota County which arises under the treaties and agreements between

the United States and Mille Lacs Band, federal common law, and other federal

statutes, including, but not limited to, the 1855 Treaty with the Chippewa (10

Stat. 1166), the 1863 Treaty with the Chippewa (12 Stat. 1249), the 1864 Treaty

with the Chippewa (13 Stat. 693), the General Allotment Act of 1887 (24 Stat.

388), the Act of January 14, 1889 (25 Stat. 642) and the Act of May 27, 1902 (32

Stat. 245).

4. This Court has authority to issue a declaratory judgment pursuant to

Title 28 United States Code §§ 2201 and 2202, for the purpose of determining an

actual controversy between Plaintiffs and Defendants.

5. Venue is proper in this district under title 28 United States Code §

1391(b) because all parties reside in Minnesota and a substantial part of the

events or omissions giving rise to this action occurred within this judicial district.

The area which is the subject of this action is situated within this judicial district.
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III. The Parties

6. Plaintiff and Counterclaim Defendant, the Mille Lacs Band of Ojibwe

(“Band”), is a constituent member of the Minnesota Chippewa Tribe, which is a

federally recognized Indian tribe. The Band exercises powers of tribal

government, and the headquarters of the Band is located at Vineland, Minnesota,

within Mille Lacs County, Minnesota.

7. Plaintiffs and Counterclaim Defendants Rice and Naumann serve as

Chief and Sergeant of the Tribal Police Department, respectively. The Main

Office of the Tribal Police Department is located at Oodena Drive,

Onamia, Minnesota, within the County.

8. Counterclaim Defendants Benjamin, Shaw-Beaulieu, Blake, Aubid, and

Davis are elected governing officials of the Band, which exercises powers of

tribal government. The headquarters of the Band is located at Vineland,

Minnesota, within the County. The exercise of tribal power over non “Indian

country” lands within the disestablished 1855 Mille Lacs Indian Reservation

conflicts with the governmental power and authority of the County exercised

under Minnesota law.

9. Defendant and Counterclaim Plaintiff, County of Mille Lacs (“County”)

is organized under and exercises government power and authority pursuant to

and under the laws of Minnesota. Its government power and authority are
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exercised over the territorial boundaries encompassed within the County as

established by Minnesota law.

IV. General Background

10. The controversy in this action centers around a question of federal law

involving the status of the former 1855 Mille Lacs Reservation, which lay within

the County. The County maintains that this 1855 Reservation has been

disestablished by federal treaties and statutes. The Band disagrees. As a result,

this case presents an issue of Congressional intent and statutory construction.

11. The County also maintains that the United States Supreme Court

squarely recognized this reservation disestablishment over a century ago. In

1912, the Band sued the United States for the fair market value of the 1855 Mille

Lacs Reservation. See United States v. Mille Lac Band of Chippewa Indians, 229 U.S.

498 (1913). In the Mille Lac Band litigation, the Band, the United States, and the

United States Supreme Court all agreed that the 1855 Mille Lacs Reservation had

been disestablished.

12. The Band disputes the position of the County regarding the status of

the former 1855 Reservation and the Band now maintains, contrary to binding

precedent, that the original limits of the former 1855 Reservation are still intact.

13. For most of the last 150 years, the 61,000-acre area of the former 1855

Reservation has been primarily owned and populated by non-members of the
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Mille Lacs Band. The cities involved are Isle, Wahkon and Onamia, and the three

townships of Isle Harbour, South Harbour and Kathio, all within the County.

14. Today, the consequences of resurrected reservation status for any area

with similar demographics would be staggering, as the United States Supreme

Court has noted. See “justifiable expectations” recognized in Rosebud Sioux Tribe

v. Kneip, 430 U.S. 584, 605 (1977) and Hagen v. Utah, 510 U.S. 399, 420-421 (1994).

15. For nearly a century, no court or agency recognized the former 1855

Mille Lacs Reservation. Rather, the “reservation” or “Indian country”

designations in the Mille Lacs area have been limited to informal references to

several parcels of land held in trust for the Band, the Minnesota Chippewa Tribe,

or members of the Band (most acquired subsequent to 1910). Accordingly, until

recently, this rural area was not treated any differently than other non-

reservation rural areas throughout the State of Minnesota.

16. Historically, in addition to the County, state agencies, the Office of the

Attorney General and the Office of the Governor of the State of Minnesota have

supported this historical understanding and similarly maintained that the 1855

Mille Lacs Reservation has been disestablished.

V. Disestablishment Background

17. The Mille Lacs Reservation was created in an 1855 Treaty (Treaty with

the Chippewas, February 22, 1855, 10 Stat. 1165). In that 1855 Treaty, several
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smaller areas were reserved in common as reservations from a larger area that

was ceded by the Minnesota Chippewa. One of the smaller areas reserved in

common was the former Mille Lacs Reservation (“1855 Reservation”).

18. In the Treaties of 1863-1864, the Minnesota Chippewa (not just the

Band) ceded all the 1855 Reservation to the United States. The consideration

promised was paid. The Minnesota Chippewa were to remove to a central area

reserved in common. See DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420

U.S. 425 (1975); Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 589-605 (1977); S. Dakota

v. Yankton Sioux Tribe, 522 U.S. 329 (1998) (similar cessions).

19. Article 12 in these 1863-1864 treaties also granted to the Band, as a

matter of “favor,” a conditional privilege that they “not be compelled to remove”

from the ceded 1855 Reservation as long as they did not “interfere with or in any

way molest any persons or property of the whites.” The Band later maintained

this conditional privilege of occupancy preserved their interest in the 1855

Reservation in its entirety, as if no cession had taken place in the treaties of 1863-

1864.

20. To resolve the conflict between the Mille Lacs Band’s claim of an

occupancy right to the former Reservation and the opening of the Reservation for

sale and preemption under the general land laws, in 1889, Congress passed the

Nelson Act. 25 Stat. 642. Pursuant to that Act, three Commissioners negotiated an
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agreement with the Minnesota Ojibwe Bands, including the Mille Lacs Band.

The Band formally agreed to forever relinquish the Article 12 conditional

privilege of occupancy in the 1855 Reservation to the United States, pursuant to

the terms of the 1889 Act. (Act of January 14, 1889, 25 Stat. 642).

21. The Nelson Act agreement was approved and accepted by the

president on March 4, 1890. See Mille Lac Band, 229 U.S. at 505. The Nelson Act

agreement provided that the United States would sell the remaining lands in the

1855 Reservation. The United States Supreme Court found that there had been an

express relinquishment and cession of the 1855 Mille Lacs Reservation, including

the right of occupancy. Id. at 504-05.

22. Twenty years later, the Band filed suit against the United States in the

Court of Claims of the United States. The Band maintained that the United States

failed to provide proper compensation for the surrender of their Article 12

conditional privilege of occupancy to the 1855 Reservation pursuant to the 1889

Act. The Band sued the United States for that compensation.

23. The United States Supreme Court held that the Band was entitled to

additional compensation from the United States for the relinquishment of that

conditional privilege. Mille Lac Band, 229 U.S. at 507.

24. In the process, the United States Supreme Court recognized that the

1889 agreement contained an “express” relinquishment of the lands in the 1855
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Reservation, quoting the agreement where the Band did “forever relinquish to

the United States their right of occupancy on the Mille Lacs Reservation.” Id. at

504-05. (Act of January 14, 1889, 25 Stat. 642). As a result, the United States

Supreme Court succinctly stated that the Mille Lacs Reservation had been

relinquished:

The commission, the Secretary of the Interior, and the President, in

seeking, obtaining and approving the relinquishment of that
reservation, all treated it as within the purview of the act, and the
Mille Lacs did the same.

Id. at 507 (emphasis added).

25. The United States Supreme Court recognized and expressly relied on

the representation of the Band regarding the extinguishment of the Mille Lacs

Reservation pursuant to the terms of the 1889 Act, and the recognition of that

concession by the United States. Id. In this respect, the 1889 Act addressed and

settled the conditional privilege of occupancy claim, and with it any reservation

status issue of the Mille Lacs Band that was dependent on Article 12, and the

United States Supreme Court so held. Id.

26. As noted above, for nearly a century, no one, including the Band,

suggested that the claim of reservation status should apply to the 1855

Reservation.

CASE 0:17-cv-05155-SRN-LIB   Document 17   Filed 12/21/17   Page 20 of 34



21

27. Since that time, several generations have relied on the understanding

clearly reflected in the holding of the United States Supreme Court in the 1913

Mille Lac case.

28. Pursuant to the 1863-64 Treaties, the Nelson Act and Agreement,

subsequent litigation including claims made in the Indian Claims Commission,

the Mille Lacs Band and/or Minnesota Chippewa Tribe have received payments

for the entire 1855 Reservation.

29. Accordingly, the “reservation” or “Indian country” designations in the

Mille Lacs area have been limited to informal references to several parcels of land

held in trust for the Band, the Minnesota Chippewa Tribe, or for members of the

Band.

30. Under these circumstances, the general rule that the off-reservation

activities of Indians are subject to a State’s nondiscriminatory laws, absent

federal law to the contrary, has been observed and applied. See, e.g., Oregon Dep’t.

of Fish and Wildlife v. Klamath Tribe, 473 U.S. 753, 765 n.16 (1985); New Mexico v.

Mescalero Apache Tribe, 462 U.S. 324, 335 n.18 (1983).

31. As noted above, a reservation status designation for this 1855 area

would conflict with justifiable expectations.
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32. The actual controversy in this case regarding the reservation status of

the 1855 Reservation causes conflict and uncertainty affecting the lives and

property of County residents on a daily basis.

VI. Reservation Status (“Indian Country”)

33. Any determination regarding Indian reservation status, (i.e., “Indian

country,” 18 U.S.C. § 1151(a)), in this or any other area is significant for the

Indian band or tribe, the United States and the state and local governments.

34. Title 18 U.S.C. § 1151(a) broadly defines “Indian country” as “all land

within the limits of any Indian reservation under the jurisdiction of the United

States Government, notwithstanding the issuance of any patent, and, including

rights-of-way running through the reservation . . .”

35. For this reason, beginning in the 1960s, the United States Supreme

Court has expended an extraordinary amount of effort in order to authoritatively

resolve the precise issue presented in this case: conflicting positions regarding

the reservation status of an area under 18 U.S.C. § 1151(a). Seymour v.

Superintendent of Washington State Penitentiary, 368 U.S. 351 (1962); Mattz v. Arnett,

412 U.S. 481 (1973); DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420 U.S.

425 (1975); Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977); Solem v. Bartlett, 465

U.S. 463 (1984); Hagen v. Utah, 510 U.S. 399 (1994); S. Dakota v. Yankton Sioux

Tribe, 522 U.S. 329 (1998).
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36. As noted above, the “reservation status” or “Indian country”

designation in the Mille Lacs area for the past century has been limited to

informal references to small acreages held in trust for Band members, the Band,

or the Minnesota Chippewa Tribe.

37. Non-Indians are also of the view that reservation status is a very

serious and unsettling issue. Some have publicly acknowledged considering

selling their property and moving elsewhere. Others, on both sides, have

discussed the issue in terms that increase divisiveness and animosity, creating an

atmosphere of distrust and social unrest in this rural area.

38. Resurrecting the reservation status today would have tremendous

consequences for the residents and citizens involved. The Supreme Court has

given weight to the “justifiable expectations” of non-member landowners

following decades and decades of occupancy and ownership of land that is not

“Indian country.” See Rosebud Sioux Tribe, 430 U.S. at 605; Hagen, 510 U.S. at 420-

21.

VII. The Band Begins to Reassert its Claims to the 1855 Reservation

39. In recent years the Band has maintained that the 1855 Reservation

continues to exist.

40. The Band disputes the position of the County on the 1855 Reservation,

and maintains, contrary to its own previously-asserted claims in litigation, and
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contrary to binding precedent, that the original limits of the 1855 Reservation are

still intact.

41. Because the 1855 Reservation was disestablished and the Mille Lacs

Band’s claims to a right of occupancy within the former 1855 Reservation were

“extinguished” through the Nelson Act, and affirmed by the United States

Supreme Court in 1913, much of the lands within the original 1855 boundaries

were sold and settled by non-members. For nearly a century, no one, including

the Band, asserted that the Indian country in its control and authority included

all lands within the boundaries of the 1855 Reservation.

42. Beginning in the late 1980s or early 1990s, the Band quietly began a

campaign to influence state and federal agencies that the 1855 Reservation was

never diminished or disestablished.

43. The Band has sought and received an opinion in support of the

recognition of the 1855 Reservation from the Field Solicitor, Bureau of Indian

Affairs, in a letter dated February 28, 1991.

44. In 1999, the Bureau of Indian Affairs, at the Band’s request, submitted

a request to the Department of the Army, St. Paul District, Corp. of Engineers,

recognize the 1855 Reservation as an Indian reservation. At that time, the County

notified the Bureau of Indian Affairs and the Band that it disagreed with the

Band’s position.
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45. In 2001 and 2002, the Band submitted applications for Treatment as a

State to the Environmental Protection Agency (“EPA”), asking that the EPA

recognize the 1855 Treaty area as its Indian reservation.

46. In 2013, the Band petitioned the Department of Justice for United

States Assumption of Concurrent Federal Criminal Jurisdiction, over the lands

encompassed in the 1855 Reservation. The County opposed this request. On

January 20, 2016, the Office of Tribal Justice granted the request by the Mille Lacs

Band for the United States Assumption of Concurrent Federal Criminal

Jurisdiction.

47. On November 20, 2015, the Office of the Solicitor issued Opinion M-

37032, stating that the Mille Lacs Reservation had not been diminished or

disestablished. The Opinion was withheld from Mille Lacs County by the Band

and federal authorities for several months. The Opinion was relied upon in the

granting of the United States assuming concurrent federal criminal jurisdiction,

and the BIA in entering into a Deputation Agreement with the Band as described

below.

48. In December 2016, the Band entered into a Deputation Agreement with

the Bureau of Indian Affairs whereby the Band was authorized to exercise

federal law enforcement authority throughout the original boundaries of the

1855 Reservation. Individual Band police officers were allowed to apply for
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“Special Law Enforcement Commissions” (“SLECs”) granting them the power

and authority of federal BIA officers, again throughout the original boundaries of

the 1855 Reservation. The Band similarly asserts the right to exercise inherent

criminal jurisdiction throughout the original boundaries of the 1855 Reservation,

including criminal investigatory authority over nonmembers on public highways

and on fee lands, including fee lands owned by nonmembers.

49. On November 8, 2017, just prior to the filing of this suit by Plaintiffs,

the Band sought and obtained a letter from the Solicitor’s office addressed to

County Attorney Joe Walsh claiming in part that there was “no basis in law” to

dispute the Band’s exercise of criminal jurisdiction throughout the original

boundaries of the 1855 Reservation.

50. On information and belief, the Band has participated and cooperated

with the EPA in asserting jurisdiction over all lands within the original 1855

Reservation boundaries on the basis that the lands constitute Indian country.

Specifically, on information and belief, the Band operates one or more businesses

on fee lands within the original 1855 Reservation boundaries that have

underground storage tanks and which have been permitted and regulated by the

EPA, instead of the Minnesota Pollution Control Agency. These regulatory

activities by the EPA have been solicited and encouraged by the Band and the
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Band has participated and cooperated with EPA regulatory activities on fee

lands.

51. These efforts by the Band to incrementally reestablish the 1855

Reservation, beginning in the early 1990s, have caused an ongoing dispute and

controversy between the Band and the County, and confusion for the residents of

Mille Lacs County.

VIII. Additional Conflicts Regarding Reservation Status
Public Law 280

52. Conflicts over reservation status in the 1855 Mille Lacs area in federal,

tribal, state and local laws would be even more pronounced without the

statutory provisions of Public Law 280 that provide for limited state jurisdiction

in “Indian country” in the State of Minnesota. Pub.L. No. 83-280, 67 Stat. 588-89

(1953) (codified as amended at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-24, 28 U.S.C. §

1360). As the Minnesota Supreme Court noted in State v. Stone, 572 N.W.2d 725

(Minn. 1997), Public Law 280 granted the State of Minnesota broad criminal and

limited civil jurisdiction over all “Indian country” within the state. For example,

all state crimes committed by Indians or non-Indians within Indian country in

Minnesota are prosecuted by the state and local government officials without

reference to reservation status.

53. Nevertheless, as the Minnesota Supreme Court also held in Stone,

Public Law 280 does not provide for state and local jurisdiction over members of
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Indian tribes who commit violations of civil regulatory laws in Indian country.

Examples of traffic related civil regulatory laws of this nature listed by the

Minnesota Supreme Court include: failure to provide motor vehicle insurance,

proof of insurance, driving with expired registration, driving without a license,

driving with expired driver’s license, and speeding and so forth. Stone, at 728.

This exception involving public safety in the County is tangible and significant.

54. Other civil regulatory laws, though not enumerated, are clearly within

the scope of Stone. Accordingly, the conflict over the reservation status of the

1855 Reservation creates conflict over the enforcement of these civil regulatory

laws. Band members can be prosecuted for civil/regulatory violations in Indian

country, if at all, only in tribal court.

55. The dispute over the existence of the 1855 Reservation, the petitions to

federal agencies to treat the entire area encompassed within the original

boundaries of the 1855 Reservation as Indian country, the granting of federal

concurrent criminal jurisdiction throughout the original boundaries of the 1855

Reservation, and the granting of a Deputation Agreement to the Mille Lacs Band

and SLEC commissions to tribal police officers for federal law enforcement

authority throughout the original boundaries of the 1855 Reservation have

created controversy, uncertainty and risk, and has injured the County in the

exercise of its criminal and civil regulatory authority outside of trust lands.
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These controversies further undermine property tax values for residents on fee

lands within the original boundaries of the 1855 Reservation, and reduce the tax

base and income for the County accordingly. Additionally, the actions set forth

involve the exercise of federal and tribal inherent criminal and regulatory

authority outside of trust lands that undermines and displaces state and local

law enforcement authority exercised by the County. These matters are ripe for

adjudication.

COUNT I.
DECLARATORY JUDGMENT OF DISESTABLISHMENT

OF 1855 RESERVATION

56. The County restates the allegations in paragraphs 1 through 55 of the

Counterclaim as if set forth fully herein.

57. The Band has repeatedly attempted to resurrect the 1855 Reservation

boundaries, despite the Band’s own agreement to “relinquish” all claims to that

land, subsequent payments for the Band’s relinquishment, and a century of

settlement and ownership of those lands by non-Band members.

58. As a matter of law, the 1855 Reservation was disestablished under

various federal treaties, laws and statutes including, but not limited to, the 1863

Treaty with the Chippewa (12 Stat. 1249), the 1864 Treaty with the Chippewa (13

Stat. 693), the Act of January 14, 1889 (25 Stat. 642) and the Act of May 27, 1902

(32 Stat. 245). The legal arguments of Plaintiffs that claim this former reservation
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area is still within the limits of a reservation and “Indian country” under 18

U.S.C. § 1151(a) are without merit.

59. For nearly a century, the reservation or Indian country designation in

this area has been limited to informal references to small acreages held in trust

for the Mille Lacs Band members, the Minnesota Chippewa Tribe, or the Mille

Lacs Band. This Court should confirm that historical and legal fact.

60. The County maintains that since the 1863 and 1864 Treaties the 1855

Reservation has been disestablished.

61. The Court should confirm that the 1855 Reservation was disestablished,

as set forth in the 1863 and 1864 Treaties, the Nelson Act of 1889, and so held and

affirmed by the United States Supreme Court in 1913.

62. The Court should declare that the 1855 Reservation was disestablished.

COUNT II.
ENJOINING THE EXERCISE OF FEDERAL AND INHERENT

CRIMINAL LAW ENFORCEMENT OUTSIDE OF TRUST LANDS

63. The County restates the allegations in paragraphs 1 through 62 of the

Counterclaim as if set forth fully herein.

64. The Court should enjoin the Plaintiffs and Counterclaim Defendants,

from exercising tribal inherent criminal authority or federal criminal authority

outside of Indian country in Mille Lacs County, which is limited to lands held in

trust by the United States for the Mille Lacs Band, the Minnesota Chippewa
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Tribe, or individual Band members, except for such authority, if any, as declared

by the Court and as may otherwise be exercised outside of Indian country.

COUNT III.
DECLARATORY JUDGMENT THAT THE BAND IS ESTOPPED

FROM CONTESTING THE RESERVATION STATUS

65. The County restates the allegations in paragraphs 1 through 64 of the

Counterclaim as if set forth fully herein.

66. As a matter of law, the Plaintiffs and Counterclaim Defendants should

be estopped from asserting that the 1855 Mille Lacs Indian Reservation exists.

67. In 1912, the Band filed suit in the Court of Claims against the United

States claiming that the 1855 Reservation had been disestablished without just

compensation.

68. In 1912, the Band repeatedly asserted during the Court of Claims

litigation that the 1855 Reservation was “taken,” “lost,” “relinquished,” “finally

extinguished,” “extinguished,” and “legally extinguished.” The United States

agreed with the Band’s description of the status of the 1855 Reservation. The

Court of Claims held that the Mille Lacs Band had been “divested…of their

reservation.”

69. In 1913, the Band repeatedly stated before the United States Supreme

Court the “relinquishment of the Mille Lacs Reservation” and that “such

reservation was extinguished as an Indian reservation.” Again, the United States
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agreed with the Band’s description of the Reservation’s status. The United States

Supreme Court held that the Nelson Act effectuated the “relinquishment of that

reservation.”

70. After 1913, Congress has never acted to reestablish the 1855

Reservation.

71. Since that time, the designation of “Indian country” in this area and

any references to a “reservation” have been limited to informal references to

small acreages held in trust for the Mille Lacs Band members or the Mille Lacs

Band. The Court should hold that the Plaintiffs and Counterclaim Defendants are

estopped from contesting the disestablished status of the 1855 Reservation.

COUNT IV.
DECLARATORY JUDGMENT THAT THE INDIAN CLAIMS COMMISSION

ACT BARS THE RESURRECTION OF THE 1855 RESERVATION

72. The County restates the allegations in paragraphs 1 through 71 of the

Counterclaim as if set forth fully herein.

73. The Indian Claims Commission Act of 1946, 60 Stat. 1049 (formerly

codified at 25 U.S.C. § 70(a)), precludes the Mille Lacs Band from resurrecting the

1855 Reservation.
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PRAYER FOR RELIEF

WHEREFORE, the County respectfully prays that the Court enter

judgment in its favor and against the Plaintiffs and Counterclaim Defendants as

follows:

1. Declaring and adjudging that the 1855 Reservation boundaries have

been disestablished.

2. In the alternative, determining that the 1855 Mille Lacs Reservation was

diminished and that Indian country in Mille Lacs County consists only

of lands held in trust by the United States for the Mille Lacs Band, the

Minnesota Chippewa Tribe or members of the Mille Lacs Band.

3. Enjoining Plaintiffs and Counterclaim Defendants from exercising tribal

inherent or federal criminal authority outside of trust lands (Indian

country), except as otherwise permitted by law.

4. Declaring and adjudging that the Plaintiffs and Counterclaim

Defendants are estopped from contesting the disestablishment or

diminishment of the 1855 Reservation.

5. Declaring and adjudging that the Indian Claims Commission Act of

1946 bars the resurrection of the 1855 Reservation Boundaries.

6. Dismissing the Plaintiffs’ Complaint in its entirety, with prejudice, on

the merits, and at its cost.

CASE 0:17-cv-05155-SRN-LIB   Document 17   Filed 12/21/17   Page 33 of 34



34

7. Allowing the County its costs and disbursements; and

8. Granting the County all other just and appropriate relief to which the

Court deems it to be entitled.

Dated: December 21, 2017

NOLAN, THOMPSON & LEIGHTON, PLC

By /s/ Randy V. Thompson

Randy V. Thompson, MN Reg. No. 122506
5001 American Blvd. West, Suite 595

Bloomington, MN 55437
Phone: 952-405-7171
Fax: 952-224-0647
Email: rthompson@nmtlaw.com

Attorney for Defendant and Counterclaim Plaintiff
County of Mille Lacs, Minnesota
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