
 
 

 UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 

 
COOK INLET TRIBAL COUNCIL, INC.,  ) 
3600 San Jeronimo Drive  ) 
Anchorage, Alaska 99508  ) 

) 
Plaintiff,   ) 

) 
                                 )   Civil Action No. 14-1835 

)    (ECF) 
CHRISTOPHER MANDREGAN, JR.,  ) 
Director, Alaska Area Office ) 
U.S. Indian Health Service ) 
4141 Ambassador Drive, Suite 300 ) Honorable Judge Sullivan 
Anchorage, AK 99508 ) 
 ) 
And ) 
 ) 
SYLVIA MATHEWS BURWELL, ) 
Secretary, U.S. Department of Health ) 
And Human Services ) 
200 Independence Avenue, SW ) 
Washington, DC 20201 ) 
 ) 
And ) 
 ) 
UNITED STATES OF AMERICA ) 
 ) 

Defendants. ) 
__________________________________________) 
 

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT AND CROSS MOTION FOR SUMMARY JUDGMENT  

 
  Defendants, by and through undersigned counsel, respectfully oppose Plaintiff’s Motion 

for Summary Judgment and move the Court, pursuant to Rule 56 of the Federal Rules of Civil 

Procedure, to grant Defendants’ motion for summary judgment on Plaintiff’s Complaint brought 

pursuant to the Indian Self Determination and Education Assistance Act (“ISDEAA” 1) seeking 

                                                           
1 Plaintiff refers to the ISDEAA as ISDA, however both are the same.  See Southcentral Foundation v. Roubixeaux, 
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injunctive relief to order the Secretary to award a proposed contract amendment that Plaintiffs 

allege they were entitled to by law.  However, Because Defendants’ have paid all the costs due 

under the Contract and allowed under the ISDEAA, Defendants are entitled to judgment as a 

matter of law.  Accordingly, the Court should deny  motion Plaintiff’s Motion for Summary 

Judgment and grant Defendant’s Cross Motion for Summary Judgment.   

   In support of this motion, Defendants submit the attached Memorandum of Points and 

Authorities and exhibits thereto and Defendants Statement of Material Facts as to Which There 

Is No Genuine Issue.    

Dated:  April 10, 2015 

Washington, DC   

 

Respectfully Submitted, 

VINCENT H. COHEN, JR., Bar # 471489 
     Acting United States Attorney 
     for the District of Columbia 
 
     DANIEL F. VAN HORN, D.C. Bar # 924092  
     Chief, Civil Division 

 
By:  /s/                                                                                  

BENTON G. PETERSON, BAR # 1029849                                              
Assistant United States Attorney                                                                       
U.S. Attorney’s Office   
555 4th Street, N.W. - Civil Division  
Washington, D.C. 20530   
(202) 252-2534

                                                                                                                                                                                           
2014 WL 4748437 at *1 and n. 3 (D. Ala. 2014)(recognizing ISDA is also known as ISDEAA).   
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 UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF COLUMBIA 
 

 
COOK INLET TRIBAL COUNCIL, INC.,  ) 
3600 San Jeronimo Drive  ) 
Anchorage, Alaska 99508  ) 

) 
Plaintiff,   ) 

) 
                                 )   Civil Action No. 14-1835 

)    (ECF) 
CHRISTOPHER MANDREGAN, JR.,  ) 
Director, Alaska Area Office ) 
U.S. Indian Health Service ) 
4141 Ambassador Drive, Suite 300 ) Honorable Judge Sullivan 
Anchorage, AK 99508 ) 
 ) 
And ) 
 ) 
SYLVIA MATHEWS BURWELL, ) 
Secretary, U.S. Department of Health ) 
And Human Services ) 
200 Independence Avenue, SW ) 
Washington, DC 20201 ) 
 ) 
And ) 
 ) 
UNITED STATES OF AMERICA ) 
 ) 

Defendants. ) 
__________________________________________) 
   

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 
JUDGMENT WITH MEMORANDUM IN SUPPORT AND CROSS MOTION FOR 

SUMMARY JUDGMENT 
 

Plaintiff Cook Inlet Tribal Council, Inc., (hereinafter “Plaintiff” or “CITC”) appeals a 

decision of the Indian Health Service, United States Department of Health and Human Services 

(hereinafter “IHS” or “Agency”) denying CITC’s proposal for $479,040 in additional direct 

contract support costs (hereinafter “CSC”) funding, which, if approved, would be paid on an 

annual, recurring basis pursuant to IHS policy.  Plaintiff asserts that the Indian Self-
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Determination and Education Assistance Act (hereinafter “ISDEAA”) entitles CITC to the 

proposed CSC funding so long as these costs are “‘reasonable and allowable’ costs to prudently 

manage the contract.”  Plaintiff’s Memo at 1.  Defendant IHS declined to pay CSC for costs 

related to CITC’s facilities because the IHS already funded facility costs as a program, function, 

service, or activity (PFSA) transferred to CITC and funded in the “Secretarial amount.” 

When a tribe contracts under the ISDEAA, it assumes operation of the PFSA that the 

Secretary would have otherwise carried on; the primary funding transferred to contractors for 

such PFSA is the amount “the appropriate Secretary would have otherwise provided for the 

operation of the program . . . for the period covered by the contract, without regard to any 

organizational level within [the Agency].”  25 U.S.C. § 450j-1(a)(1) (hereinafter “Secretarial 

amount,” also referenced as the “program amount” by CITC and sometimes called the “106(a)(1) 

amount”).  In addition to the Secretarial amount, the ISDEAA authorizes CSC funding for an 

amount for “activities which must be carried on by a tribal organization . . . to ensure compliance 

with the terms of the contract and prudent management, but which—(A) normally are not carried 

on by the respective Secretary . . .; or (B) are provided by the Secretary . . . from resources other 

than those under the contract.”  25 U.S.C. § 450j-1(a)(2) (emphasis added). 

Despite the ISDEAA’s clear delineation between the activities funded by the Secretarial 

amount and those eligible for CSC funding, CITC seeks to supplement its Secretarial amount 

with direct CSC funding.  But the ISDEAA does not authorize CSC funding to supplement PFSA 

normally carried on by the IHS that are transferred and funded as part of a contractor’s  

Secretarial amount; instead, such a supplement is prohibited as duplication.  Id.; see also § 450j-

1(a)(3) (“[CSC] funding shall not duplicate any funding provided under [25 U.S.C. § 450j-

1(a)(1)]”).  Defendant opposes CITC’s motion for summary judgment and requests summary 
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judgment against CITC because, as a matter of law, the IHS is prohibited by the ISDEAA from 

paying such duplicated costs. 

FACTUAL AND PROCEDURAL BACKGROUND 

CITC is a tribal contractor under Title I of the ISDEAA and provides residential and out-

patient alcohol and substance abuse treatment in Anchorage, Alaska.  CITC has been a Title I 

contractor since 1992.  When CITC assumed operation of the residential and out-patient alcohol 

and substance abuse treatment PFSA in 1992, it was a new program that the IHS had not been 

operating previously and, as a result, the PFSA and funding was based largely on CITC’s budget.  

CITC’s budget for the Secretarial amount, as well as the scope of work of its ISDEAA 

agreement, included facilities costs among the PFSA and funding provided in the Secretarial 

amount. 

During December and January of fiscal year (FY) 2013, CITC and the IHS Alaska Area 

Office entered into negotiations for the purpose of negotiating the amount of CITC’s direct CSC 

funding.  CITC proposed that a total of $518,285.67 in additional costs, including the following 

facility costs, be paid as direct CSC: 

Residential Facility Costs  $305,449 (Ernie Turner Center) 

Outpatient Facility Costs  $160,416 

AR at 000005.  The IHS accepted all of CITC’s proposed direct CSC, with the exception of the 

two types of facility costs identified above, and awarded $52,421 in additional direct CSC 

funding.  The IHS did not accept the facilities costs (totaling $465,865) included in the proposal 

on the grounds that such facility activities, and the corresponding costs, are PFSA that the IHS 

normally would carry out and incur if it was managing a facility and that were transferred to 

CITC; thus CITC was already funded for this activity as part of its Secretarial amount. 
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On April 11, 2014, the IHS Alaska Area Contracting Officer again received a proposal 

from CITC under the ISDEAA for additional direct CSC in the amount of $479,040 related to 

CITC’s residential and outpatient treatment facility costs that the IHS had rejected during the 

previous negotiations with CITC.  Plaintiff’s Ex. C.  CITC sent an additional letter dated May 5, 

2014, in which CITC acknowledged the increase in direct CSC funding the IHS Alaska Area 

Office had recently transferred to CITC but again reasserted its prior proposal for an additional 

$479,040 in direct CSC funding. AR 000003. 

The IHS timely issued a decision declining CITC’s proposal for an additional amount on 

the grounds that the requested amount exceeded CITC’s applicable funding level in accordance 

with the declination criteria found at 25 U.S.C. § 450f(a)(2)(D).  AR 000001-2.  The IHS 

explained that the category of facility costs requested by CITC were already included when the 

IHS and CITC initially determined what activities would be included in the PFSA transferred 

and funded as part of CITC’s Secretarial amount, back when the IHS transferred the substance 

abuse programs to CITC in 1992.  Id.  The Secretarial amount then was $150,000 to operate the 

substance abuse program and covered all PFSA transferred, including the facilities activities.  

The amount of Secretarial funding has increased over the years to $1,943,226, as the IHS 

received Congressional funding increases and transferred increases to contracting tribes 

(including CITC) for behavioral health programs and inflation.  These increases are meant to 

account for inflation and rising costs of operating all PFSA transferred to CITC.  In fact, the 

costs for all PFSA, including facility costs, continued to be part of the justification for the PFSA 

funding that CITC received in its Secretarial amount for FY 2014.  Consequently, paying direct 

CSC funding for facility costs for PFSA transferred to CITC and funded in the Secretarial 

amount is not authorized by the ISDEAA and, to do so, would violate the statutory prohibition 
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against paying CSC for the same activities already funded in the Secretarial amount.  25 U.S.C. § 

450j–1(a)(2), (3).  Indeed, the ISDEAA makes it clear in the definition of CSC that CSC funding 

is only authorized for activities that “normally are not carried on by [the Agency] in [the] direct 

operation of the program,” or carried on but provided from other non-transferable resources.  Id. 

§ 450j-1(a)(2).   

In addition, the IHS also informed CITC in its decision that the Agency had reason to 

believe that not all of the requested facility costs were related to its operation of the IHS 

programs because other non-IHS programs were being run out of the same facilities.  As 

explained in the declination letter, CITC previously acknowledged that “each program pays for 

their space respectively,” a point that the IHS emphasized to reaffirm its concern that not all of 

the requested facility costs were related to CITC’s operation of the IHS PFSA.  However, this 

was not the primary reason for the Agency’s decision to decline CITC’s proposed direct CSC. 

AR at 000002. 

CITC filed a complaint against the Agency on November 3, 2014, and a Motion for 

Summary Judgment on March 9, 2015. 

STANDARD FOR REVIEW 

 “Summary judgment is properly regarded . . . as an integral part of the Federal Rules as a 

whole, which are designed ‘to secure the just, speedy and inexpensive determination of every 

action.’”  Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P. 1); Greene 

v. Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (describing “central purpose” of summary 

judgment as being to “weed out those cases insufficiently meritorious to warrant . . . trial”).  

Summary judgment is appropriate when “the movant shows that there is no genuine dispute as to 

any material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 
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56(a); Anderson v. Liberty Lobby, Inc., 477 U.S. at 322; Tao v. Freeh, 27 F. 3d 635, 638 (D.C. 

Cir. 1994).  A genuine issue of material fact is one that would change the outcome of the 

litigation.  Anderson, 477 U.S. at 247.  Factual disputes that are irrelevant or unnecessary will 

not be counted.  Id. at 248.  In determining whether a genuine issue of material fact exists, the 

trier of fact must view all facts, and reasonable inferences drawn therefrom, in the light most 

favorable to the nonmoving party.  See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 

U.S. 574, 587 (1986).  Once the moving party has met its burden, the burden shifts to the 

nonmoving party who “may not rest upon the mere allegations or denials of his pleading, but . . . 

must set forth specific facts showing that there is a genuine issue for trial.”  Id. at 248.  

Moreover, mere conclusory allegations are not enough to survive a motion for summary 

judgment.  Harding v. Gray, 9 F.3d 150, 154 (D.C. Cir. 1993); Rowland v. Riley, 5 F. Supp.2d 1, 

3 (D.D.C. 1998); Benn v. Unisys Corp., 176 F.R.D. 2 (D.D.C. 1997).  As the Supreme Court has 

instructed: “the plain language of Rule 56(c) mandates the entry of summary judgment . . . 

against a party who fails to make a showing sufficient to establish the existence of an element 

essential to the party’s case, and on which that party will bear the burden of proof at trial.”  

Celotex, 477 U.S. at 322. 

APPLICABLE LAW 

1. The IHS, the ISDEAA, and CSC Generally 

The IHS is an Agency within the Department of Health and Human Services (hereinafter 

“HHS”).  The Agency’s principal mission is to provide primary health care for American Indians 

and Alaska Natives throughout the United States.  See S. Rep. No. 102-392, at 2-3 (1992), as 

reprinted in 1992 U.S.C.C.A.N. 3943.  The IHS delivers health care to American Indians and 

Alaska Natives through three separate mechanisms: (1) by providing health care services directly 
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through its own facilities; (2) by contracting with tribes and tribal organizations pursuant to the 

ISDEAA to allow those tribes to independently operate health care delivery PFSA previously 

provided by the IHS; and (3) by funding contracts and grants to organizations operating health 

programs for urban Indians.  Id. at 4.  Through the first two of these mechanisms, the IHS 

delivers health care services at “service units” that are grouped within 12 regional IHS Areas, 

which in turn are overseen by a Headquarters Office (HQ) located in Rockville, Maryland. 

The IHS’s authority to provide health care services to American Indians and Alaska 

Natives derives primarily from two statutes.  The first, the Snyder Act, 25 U.S.C. § 13, is a 

general and broad statutory mandate authorizing the IHS to “expend such moneys as Congress 

may from time to time appropriate, for the benefit, care, and assistance of the Indians,” for the 

“relief of distress and conservation of health.”  25 U.S.C. § 13; see also 68 Stat. 674 (codified at 

42 U.S.C. § 2001(a)) (transferring the health-related functions from the Department of Interior 

(Interior) to Health, Education, and Welfare, the predecessor of HHS).  The second, the Indian 

Health Care Improvement Act (IHCIA), 25 U.S.C. §§ 1601-1683, establishes numerous 

programs specifically created by Congress to address particular Indian health initiatives, such as 

alcohol and substance abuse treatment, diabetes prevention and treatment, medical training, and 

urban Indian health.   

In 1975, Congress passed the ISDEAA, which allows tribes to contract with the Secretary 

of HHS (Secretary), through the IHS, to operate many of the PFSA that the IHS previously 

operated for the benefit of Indians.  The self-determination contracting process begins when a 

tribe or tribal organization submits a contract proposal, approved by tribal resolution, to the IHS 

to assume operation of a PFSA.2  A tribe can choose to contract for any portion of a PFSA 

                                                           
2  Tribes and tribal organizations contract with the IHS under Title I of the ISDEAA, 25 U.S.C. 
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administered at any level by the IHS, including the HQ level, the Area level, and the local or 

service unit level.  See, e.g., id. § 450f(a) (providing that the PFSAs “shall include administrative 

functions of [HHS] that support the delivery of services”).  A tribe’s portion of a PFSA is often 

referred to as its HQ, Area, or service unit “tribal share.”  Unless one or more of several limited 

statutory grounds exist, the IHS must approve the contract; failure to respond in the time required 

by the ISDEAA results in the contract being deemed approved.  See, e.g., id. § 450f(a)(2) 

(identifying the timeframe and criteria for declining a Title I contract); § 458aaa-6(b), (c)(1) 

(identifying the timeframe and criteria for rejecting a Title V compact). 

Upon approval of a contract, the ISDEAA provides two types of funding to tribal 

contractors: the Secretarial amount and CSC.  The Secretarial amount covers costs for the PFSA 

transferred from the IHS to the tribe and “shall not be less than the appropriate Secretary would 

have otherwise provided for the operation of the programs . . . without regard to any 

organizational level within . . . [HHS], . . . including supportive administrative functions.”  Id. § 

450j-1(a)(1).  Thus, the Secretarial amount explicitly includes funding for all “programs, 

functions, services, and activities” that the IHS also carried on in its operation of the contracted 

PFSA; again, this funding is referred to as the Secretarial amount, and also may be referenced as 

the “106(a)(1) amount,” as the tribe’s HQ, Area, or service unit “tribal shares,” or as the 

“program amount,” which is the term used by CITC. 

In 1988, Congress amended the ISDEAA to authorize CSC funding, in addition to the 

Secretarial amount, to cover additional, reasonable costs for activities that the tribes must carry 

out to ensure contract compliance and prudent management, but that “normally are not carried on 

by the Secretary,” i.e., the IHS, or that the IHS provided using resources other than those under 

                                                                                                                                                                                           
§§ 450f-450n.  The provisions relevant to CSC funding are at § 450j-1(a). 
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contract.  Id. § 450j-1(a)(2).  Thus, PFSA carried on by the Secretary and funded in the 

Secretarial amount are not also eligible for CSC funding.  The ISDEAA emphasizes explicitly 

that CSC is prohibited from duplicating the Secretarial amount.  Id. § 450j-1(a)(2)-(3). 

The statute provides for two general categories of CSC:  direct CSC, which are additional 

direct program expenses for the operation of the program, and indirect CSC, which are the 

administrative or other expenses related to the overhead incurred by the tribal contractor.  Id. § 

450j-1(a)(3)(A)(i)-(ii).  The ISDEAA authorizes the IHS to reimburse tribal contractors for 

reasonable and allowable costs that meet all of the requirements of the ISDEAA.  Id. § 450j-

1(a)(2), (3).  CITC’s proposal for direct CSC funding to cover what it construes as additional 

facility costs, which the IHS transferred as a PFSA and funded in the Secretarial amount, is at 

issue in this case. 

2. Direct CSC 

A tribe’s costs are eligible for reimbursement as direct CSC if the costs meet the 

definition of CSC in 25 U.S.C. § 450j-1(a)(2) and “are reasonable and allowable costs of—(i) 

direct program expenses for the operation of the Federal program that is the subject of the 

contract.”  25 U.S.C. § 450j-1(a)(3)(A)(i).  The ISDEAA does not provide any formula or 

methodology for calculating CSC, and the IHS developed the IHS CSC Policy to “provide[] 

guidance to both Tribal and Agency personnel in the preparation and negotiation of requests for 

[CSC.]”  Indian Health Manual (IHM), pt. 6, ch. 3, § 6-3.1A (attached).  The IHS CSC Policy 

was first developed and has been revised “through coordination and consultation with Tribes and 

Tribal organizations.”  Id. § 6-3.1B.  Many tribes, including CITC, have incorporated the IHS 

CSC Policy into their ISDEAA agreements.  See, e.g., CITC Contract, § 7(A)(i), at page 10 

(incorporating IHM pt. 6, ch. 3 into the agreement).  The methodologies set out in the IHS CSC 
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Policy are based on the principles of the statute, including the requirement that negotiations must 

“ensure there is no duplication of costs,” either between the Secretarial amount and CSC or 

within the categories of CSC.  Id. § 6-3.2B.  The IHM provides specific guidance for each 

category of CSC, including direct CSC, which as it issue in this case.  

Consistent with the ISDEAA, the IHM explains that direct CSC funding “pay[s] for 

activities that are not contained in either the [tribe’s] IDC pool (or indirect-type cost budget) or 

the [Secretarial amount.]”  Id. § 6-3.2D.  A tribe must submit a proposal for direct CSC, 

including “adequate detail and documentation for the IHS to determine if the costs requested are 

allowable as [direct CSC] and are not duplicated in the [Secretarial] amount or in the [indirect 

CSC] amounts requested.”  Id. § 6-3-H, p. 18. 

The IHM also provides guidance on whether other specific costs are eligible for CSC 

funding.  For example, the IHM provides that facilities costs such as rent/utilities are “generally 

not included” and are duplicative because funding for this purpose is provided in the Secretarial 

amount.  Id. at 27.  The IHM further provides that such costs have been allowed only “in 

extremely rare circumstances when the awardee did not receive the funds in the [Secretarial] 

amount because the facility in question continued to be used to operate IHS or other Tribally 

operated programs.”  Id. 

The IHS thus negotiates direct CSC for each cost proposed as direct CSC.  Id. §6-3.2D, 

Ex. 6-3-H.  Moreover, the IHS negotiates the amount based on reasonableness, duplication, and 

whether it meets the ISDEAA requirements for CSC funding before agreeing on a lump-sum 

estimate of direct CSC need.  Id.  §§ 6-3.2B, 6-3.2D, Ex. 6-3-H.    
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ARGUMENT 

This case raises a novel issue about what activities, and the associated costs, are eligible 

for CSC funding under the ISDEAA.3  Plaintiff CITC alleges that the IHS has illegally refused to 

accept its proposal and pay CSC for what CITC construes as the additional reasonable and actual 

costs that CITC incurred in managing its residential substance abuse program and facility.  CITC 

denies that it has received any increase in funding for these particular facility costs, beyond what 

was transferred in 1992, despite admitting that: (a) this activity was among the PFSA transferred 

and funded in the Secretarial amount in1992; and (b) the Secretarial amount for the PFSA 

transferred in 1992 has since increased by 16 times.  Plaintiff would like the costs at issue to be 

characterized as direct CSC because, if eligible for CSC funding, the ISDEAA and the relevant 

case law would obligate the IHS to fully fund such costs.  See, e.g., Salazar v. Ramah Navajo 

Chapter, 132 S. Ct. 2181, 2186 (2012) (RNC) (holding that the government must pay ISDEAA 

contractors “the full amount of [CSC] incurred by tribes in performing their contracts”).   On the 

other hand, CITC has no entitlement to funds in excess of the Secretarial amount already 

awarded because, ultimately, allocation of funds to particular programs is committed to agency 

discretion.  See, e.g., Quechan Tribe of the Ft. Yuma Indian Res. v. United States, Case No. 11-

16334, slip op. at 3 (9th Cir. Apr. 1, 2015) (“This court also cannot compel IHS to allocate 

greater funding to the Unit, because IHS’s allocation of the lump-sum appropriation for Indian 

health care is committed to its discretion.” (relying on Lincoln v. Vigil, 508 U.S. 182, 190-92 

                                                           
3 Both the IHS and Interior’s Bureau of Indian Affairs (BIA) have been involved in lengthy 
litigation brought by tribes regarding the payment of CSC.  See, e.g., Salazar v. Ramah Navajo 
Chapter, 132 S. Ct. 2181 (2012); Arctic Slope Native Ass’n v. Sebelius, 629 F.3d 1296 (Fed. Cir. 
2010), vacated and remanded, 80 U.S.L.W. 30707 (June 25, 2012) (No. 11-83); Cherokee 
Nation v. Leavitt, 543 U.S. 631, 634 (2005).  To date, much of the CSC litigation has focused on 
whether sufficient appropriations were available to the agencies to fund the full CSC need of all 
tribes.  The cases did not address the issue raised by CITC’s proposal or IHS’ declination of that 
proposal.   
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(1993)).  Knowing it cannot rely on any legal authority to compel the IHS to increase the 

Secretarial amount, CITC asks the Court to ignore the funding scheme of the ISDEAA and 

impermissibly limit agency discretion by compelling IHS to award direct CSC funding to 

supplement the Secretarial amount.   The ISDEAA prohibits such a result, as it does not 

authorize CSC funding for activities that are among the PFSA assumed by CITC and funded in 

the Secretarial amount.  Further, the statute bars such a supplement as duplicative funding. 

1. CITC’s facility costs are part of the PFSA assumed by CITC and funded by the 
IHS in CITC’s Secretarial Amount 
 

CITC admits that the facility costs that are the subject of this litigation are part of the 

PFSA originally transferred and funded in the Secretarial amount in 1992.  See, e.g., Compl. at ¶ 

18.  CITC further admits that, having received an increase of 16 times its original Secretarial 

amount, it has opted to expand certain PFSA to the exclusion of other PFSA, particularly the 

facilities costs it now seeks to have funded as direct CSC.  ECF No. 13 (Plaintiff’s Motion for 

Summary Judgment or “Plaintiff’s Memo”) at 14-18.  CITC cannot cite to any legal authority 

that supports its proposal to supplement the Secretarial amount, either with direct CSC funding 

or with any other funds. 

CITC suggests that the ISDEAA authorizes it to opt not to fund PFSA from within the 

Secretarial amount and instead to compel IHS to fund such costs with CSC funding.  For 

example, CITC argues that its program has increased over the years and that increased costs of 

the larger program, administered with “funding that IHS itself added to CITC’s contract over the 

years,” has generated a new CSC need.  Plaintiff’s Memo at 13.  CITC’s characterization of the 

ISDEAA and CSC funding fails for several reasons. 
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a. The ISDEAA does not require the IHS to fund in excess of the 
Secretarial amount already provided to CITC 

 
For PFSA assumed by CITC, the ISDEAA requires that the IHS transfer “no less” than 

the amount the Secretary would have spent on the program.  25 U.S.C. § 450j-1(a)(1).  There is 

no dispute that the IHS has done so here or that it has awarded substantial funding increases that 

have brought the Secretarial amount for CITC’s substance abuse program from $150,000 in 1992 

to over $1.9 million.  Plaintiff’s Memo at 8.  This funding represents the present-day amount that 

the Secretary spend on operating the PFSA herself, and which would normally include facility 

costs such as those proposed by CITC.   

While an increase in the Secretarial amount may generate additional CSC need, such 

need cannot be generated by a tribe’s desire to supplement the Secretarial amount.  To the 

contrary, the ISDEAA contains several limitations concerning Agency funding for programs 

transferred under the authority of the statute.  For example, the “amount of funds provided under 

the terms of self-determination contracts shall not be less than the appropriate Secretary would 

have provided for the operation of the program . . . .”  25 U.S.C. § 450j-1(a)(1) (emphasis 

added).  The IHS has satisfied its obligations under this provision, and CITC does not dispute 

that fact (though, in essence, its proposal seeks to circumvent it).   Importantly, though, this 

provision demonstrates that, if a tribal contractor chooses to increase services and expand those 

services to new locations over the years, the Agency is not required by the statute to pay more 

than it would use to operate the PFSA itself if it had continued to operate the program or if the 

tribal contractor gave the program back to the IHS today.  See 25 U.S.C. § 450j(e) (allowing 

tribes to “retrocede” contracted PFSA back to the IHS for the Agency to operate).  Generally, 

this would mean that a tribal contractor is expected to provide the contracted PFSA from within 

the Secretarial amount, even if that requires limiting the amount of services and the number of 
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locations.  Nothing in the ISDEAA can be read to mean that the Agency must provide extra 

funds for the tribal contractor to increase its program in any circumstance.  Such a suggestion is 

especially outside of the statutory requirements where, as here, the IHS already substantially 

increased funding for the contracted PFSA. 

b. CITC cannot treat funding for a particular PFSA as stagnant in the face of 
substantial increases in its Secretarial amount 

 
Despite an increase in its Secretarial amount from $150,000 in 1992 to $1,943,226 in 

2014, CITC asserts repeatedly that the facilities costs funding in the Secretarial amount is 

stagnant and continues to include only $11,838.50; as a result CITC argues that it may recover 

the additional facility costs as direct CSC and only $11,838.50 in such costs cannot be duplicated 

as direct CSC.  Plaintiff’s Memo at 8, 12, 13, 14, 18.  Based on this erroneous assumption, CITC 

argues that it is owed direct CSC funding for the difference between that amount and its total 

facility costs (determined based on FY 2013 actual costs).  Plaintiff’s Memo at 18.   

CITC cannot seriously maintain that the Secretarial amount for facilities has been 

stagnant over a period where the Secretarial amount has been anything but stagnant.  As a PFSA 

funded in the Secretarial amount, the funding for facilities increases with any increase in the 

Secretarial amount.  The IHS is not obligated to pay an additional amount simply because CITC 

has opted to administer the increases in such a way that it cannot afford to pay its current 

facilities costs, along with the costs of its other PFSA, from within the Secretarial amount.  In 

1992 CITC and the IHS agreed upon the PFSA and associated costs, including its facilities costs, 

that justified its Secretarial amount in 1992, and all of those PFSA continue to serve as 

justification for CITC’s Secretarial amount today.  The Agency pointed this out to CITC in its 

decision where it stated: 
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The Secretary’s program funding, originally $150,000 in FY 1992 and currently 
$1,943,226 (see the enclosed Operating Resource Detail dated April 24, 2014), 
included funding for facility expenses in 1992.  The budget line items that 
justified the original Secretary’s program funding in l992 continue to be the basis 
for the amount of program funding today. 
 

AR at 00001 (emphasis added).  CITC prefers to ignore this fact in order to characterize its 

facility costs as reasonable and necessary, suggesting those are the only requirements for the 

costs to be eligible for CSC funding.  Contrary to CITC’s assertions, nothing in the ISDEAA 

authorizes CITC to receive such substantial increases to the Secretarial amount and then refuse to 

apply such increases to all of the PFSA funded in the Secretarial amount.   

Indeed, because providing health services requires facility space for the IHS as well as 

tribes, the facility costs proposed by CITC, with very rare exception, are always considered part 

of the PFSA transferred to tribes and funded in the Secretarial amount rather than CSC.   This 

Agency practice is memorialized in the IHM, Exhibit 6-3-H under “Rent/Utilities” which states: 

This [rent/utilities] is generally not included in the DCSC requirement.  It has 
been allowed in extremely rare circumstances when the awardee did not receive 
the funds in the Section 106(a)(1) amount because the facility in question 
continued to be used to operate IHS or other Tribally operated programs. 
 

Moreover, the IHM continues to explain that: 

[CSC] is not, however, to be considered as available to expand program activities 
or to address deficiencies created by the loss of economies of scale that may occur 
as a result of contracting or compacting. 
 

Id.  In its ISDEAA agreement with the IHS, CITC has agreed to payment of its CSC in 

accordance with the IHM: 

This estimate shall be recalculated as necessary to reflect the full CSC required 
under 25 U.S.C. § 450j-1, and, to the extent not inconsistent with the Indian Self 
Determination Act, as specified in IHS Manual Part 6, Chapter 3 (approved April 
6, 2007). 
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Section 7(A) of the Self-Determination Agreement between the United States Department of 

Health and Human Services and Cook Inlet Tribal Council, Inc., IHS Contract No. 243-13-0002. 

AR 000020.  What CITC now demands from the Agency is a breach of its ISDEAA contract and 

the ISDEAA. 

Further, to assume that funding increases apply to other PFSA funded through the 

Secretarial amount (e.g., salaries, supplies, etc.), but that CITC did not receive “one penny more” 

for facility costs is nonsensical.  See Plaintiff’s Memo at 18.  If the law were applied in the way 

that CITC suggests, tribes would be able to argue that any PFSA funded through the Secretarial 

amount is never covered by subsequent increases from the IHS.  This interpretation is clearly 

inconsistent with the ISDEAA’s definition of which activities and costs are funded through the 

Secretarial amount, as well as the discretion afforded the Secretary in defining that amount. 

That the IHS has not disputed certain facts does not change this conclusion.  For 

example, while the parties agree that the Secretarial amount of $150,000 awarded in 1992 

included $11,838.50 in facility costs, as discussed, the IHS does not agree that $11,838.50 is all 

that CITC has available in its current Secretarial amount for facility costs.  Moreover, CITC 

makes a conclusory, circular argument that the IHS has not provided any additional funding for 

facilities costs beyond the initial award in 1992 simply because IHS has not awarded any direct 

CSC funding for such costs.4  In reality, this simply means that the IHS consistently has never 

funded CITC’s facility costs as direct CSC because of its longstanding position that: (a) those 

costs are PFSA funded as part of CITC’s Secretarial amount; (b) the funding for those costs grew 

as the Secretarial amount grew with increased Congressional appropriations over the years; (c) 

                                                           
4 ECF No. 13-2, Plaintiff’s Statement of Facts at ¶ 7. 
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the IHS has fully funded the Secretarial amount; and (d) the ISDEAA does not support 

supplementing the Secretarial amount with CSC funding. 

c. The ISDEAA further does not authorize IHS to fund expansions, as 
explained to CITC during contract negotiations and referenced in the 
declination letter 
 

To the extent that the facilities costs sought by CITC may be related to non-IHS 

programs that are operating out of the space, the IHS has been clear that such programs must pay 

for their own space and that the IHS cannot be charged for such costs.  CITC contends that the 

IHS may not now assert this position because it is a post hoc explanation that was not raised in 

the Agency decision.  Plaintiff’s Memo at 18-19.  Contrary to that argument, the Agency’s 

decision memorialized that the issue arose and was discussed during negotiations, including in an 

email exchanged on December 21, 2012.  AR 00001.  CITC’s assertion that this issue was not 

raised previously by the Agency can only be plausible if the court finds that the Agency had to 

use the term “program expansion” in its decision rather than rely on the plain language of the 

statute or a specific reference to a prior communication between the parties on this issue.  CITC 

cannot plead ignorance of the ISDEAA or claim that there was some hidden interpretation that 

the IHS had not informed CITC of when the entire decision is premised on the statutory language 

in 25 U.S.C. § 450j-1(a) and discussions between the parties. 

2. The ISDEAA does not authorize CSC funding as supplemental funding for PFSA 
assumed by CITC and funded in its Secretarial amount 
 

As already discussed above, the facility costs that CITC proposes to fund with direct CSC 

funding are part of the PFSA transferred to CITC and funded in its Secretarial amount.  The 

ISDEAA makes it clear that CSC is authorized only for a specific purpose, which is to cover the 

reasonable costs of activities that normally are not carried on by the IHS (or are carried on by 

IHS but funded from resources not transferred under the contract) but that tribes must carry out 
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to ensure contract compliance and prudent management.  25 U.S.C. § 450j-1(a)(2).  Plaintiff 

misconstrues the ISDEAA prohibition against duplicating the Secretarial amount with CSC 

funding by suggesting that duplication is assessed in a manner that compels a dollar for dollar 

comparison.  In other words, CITC suggests that duplication is determined only by crediting the 

IHS for the dollars provided in the Secretarial amount for a particular activity and that any 

additional cost to a tribe above that amount is eligible for CSC funding.  In drawing this 

conclusion, CITC looks only at Congress’ emphasis that CSC funding “shall not duplicate any 

funding provided under section 106(a)(1).”  25 U.S.C. § 450j-1(a)(3).  CITC does not address the 

plain language of the ISDEAA defining CSC, which makes clear that CSC is only authorized for 

“activities which must be carried on by a tribal organization . . . to ensure compliance with the 

terms of the contract and prudent management, but which—(A) normally are not carried on by 

the respective Secretary” (or, if the activities normally are carried on by the Agency, are funded 

with non-transferable resources).  25 U.S.C. § 450j-1(a)(2) (emphasis added). 

CSC, therefore, is not authorized to be paid to support increased “programs, functions, 

services, or activities” or additional costs tribes may choose to incur for PFSA transferred and 

funded in the Secretarial amount.  In other words, tribes cannot compel the IHS to supplement 

their Secretarial amount by recharacterizing PFSA and referring to them as activities eligible for 

CSC funding under the ISDEAA.  By defining CSC as limited to activities the Secretary does not 

normally carry on, Congress made clear that the prohibition against duplication is not limited to 

the approach suggested by CITC.  Any other interpretation would presumably result in tribes 

proposing that the Agency is liable to pay CSC for all PFSA for which the tribe deems the 

Secretarial amount to be insufficient—a clearly untenable result. 

3. The IHS’ refusal to fund CITC’s facility costs will not result in any prohibited 
diversion of “program funds” 
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As discussed above and identified in the declination letter, the facilities costs included in 

CITC’s direct CSC proposal are costs for a PFSA properly funded in the Secretarial amount and 

are not eligible for direct CSC funding.  25U.S.C. § 450j-1(a)(2), (3).  In a further attempt to 

support its position, Plaintiff asserts that it was forced to draw from its “program funding” to 

cover the gap between its increased facility costs and the amount of facility funding that it claims 

the IHS provides.5  Plaintiff’s Memo at 18.  CITC relies on a document it created and attached to 

its proposal to the IHS contracting offer, Mr. Humphrey, on April 11, 2014, as well as its 2013 

audit.  Plaintiff’s Ex. C at 3-7.  The document provided to Mr. Humphrey is at most a 

demonstrative enclosure rather than evidence.  More importantly, any claimed factual support for 

this position only shows CITC’s decision to fund certain “programs, functions, services, and 

activities” with its Secretarial amount while opting not to fund others—i.e., its facilities costs.  

The information provides no support for CITC’s misguided effort to supplement its Secretarial 

amount by seeking direct CSC funding.  In other words, the ISDEAA does not authorize CITC to 

select which PFSA to fund with its “program funding” (or Secretarial amount) and then force 

IHS to provide direct CSC funding for the remaining PFSA.  Any “gap” or “diversion” within 

the various PFSA CITC operates under its ISDEAA agreement results entirely from budgeting 

decisions that CITC makes as an ISDEAA contractor and does not create additional funding 

requirements for the IHS.    

Moreover, CITC was never compelled by its ISDEAA contract with the IHS to perform 

any PFSA associated with its substance abuse program beyond the level of funds provided.  

CITC’s contract contains a “Limitation of Costs” clause stating that the contractor “shall not be 

obligated to continue performance that requires an expenditure of funds in excess of the amount 

                                                           
5 Plaintiff’s Statement of Facts at ¶ 8. 

Case 1:14-cv-01835-EGS   Document 15   Filed 04/10/15   Page 21 of 29



 

20 
 

of funds awarded under this Contract.”  25 U.S.C. §450l(c)(1)(b)(5).  AR at 00013.  Thus, the 

ISDEAA allows CITC to limit the health program it is operating in order to cover all costs of the 

PFSA, including its facility costs, with the Secretarial amount awarded by the IHS.  As explained 

above, along with many other difficult decisions a self-determination contractor must make, 

CITC must appropriately budget its Secretarial amount funding, even if it would prefer to spend 

additional amounts on PFSA such as salaries, supplies, etc., and not “divert” funding to other 

PFSA, like facility costs.   

Finally, while Congress authorized CSC funding to prevent a type of diversion that does 

not exist here, it is unclear that such diversion could ever arise in a situation where, as here, the 

IHS never operated the program and the tribe assumed operation of a new program.  See, e.g., 

Plaintiff’s Memo at 7.  In 1994, Congress discussed the need for CSC funding to ensure the 

success of self-determination, referring to the unique costs experienced by tribes when they 

assumed operation of PFSA under the ISDEAA and clarifying that the purpose of CSC funding 

was to prevent the “diminution in program resources when [PFSA] are transferred to tribal 

operation.”  140 Cong. Rec. H11140-01 (1994).  Thus, when Congress expressed its concern that 

“a tribe would be compelled to divert program funds,” the concern was with the “diversion” of 

resources that the IHS used for the health care PFSA from the health care PFSA to the unique 

contract administration activities required by tribes in administering their ISDEAA agreements.  

See id.  Where, as here, the IHS never operated the PFSA that CITC assumed, it is impossible to 

have the reduction in PFSA that concerned Congress in the early years of self-determination and 

resulted in the creation of CSC funding.  This is even more clear where the costs being proposed 

for CSC funding are clearly PFSA that, if IHS were to operate the program, would normally be 

carried on by the IHS and funded with the amount provided to CITC as its Secretarial amount. 
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4. The IHS’ decision declining CITC’s proposal meets the statutory criteria 

Plaintiff alleges that the Agency cannot clearly demonstrate the validity of its decision 

that the amount of funds proposed under the contract is in excess of the applicable funding level 

of the contract, thereby failing both the ISDEAA criteria as well as the standard for summary 

judgment.  Plaintiff’s Memo at 6, 16, 18-19.   On the contrary, the Agency’s decision is perfectly 

clear and gives exactly the legal and factual basis for the decision. 

As already explained above, the Agency’s decision is based entirely on the language of 

the ISDEAA.  See pages 2to 5 supra.  The plain language of the statute makes perfectly clear 

that: (1) the Agency is not obligated to pay more for the Secretarial amount than it would have 

paid if the IHS performed the PFSA administered by the tribe under the ISDEAA contract; and 

(2) CSC cannot be used to supplement the Secretarial amount, i.e., CSC is not authorized for 

PFSA assumed by the tribe and funded in the Secretarial amount.  The Agency’s decision is clear 

that the statute is the legal basis for the declination, providing, for example: 

Facility costs were included as part of CITC’s program base.  The program base is 
the Secretarial amount or the amount that the IHS would have spent for costs 
associated with its programs when the IHS performed them.  To pay these costs 
again as CSC would violate Section 106(a)(3) that prohibits the payment of CSC 
for costs already included in a contractor's program funding under Section 
106(a)(l).  25 U.S.C. § 450j-l(a)(3). 
 

AR at 00002.  There is nothing arcane about the Agency’s position and no clearer way to state it 

than citing to the statutory language.  Rather, it is CITC’s position that is a post hoc 

rationalization fabricated after its discussions with the Agency to justify its appeal and entice this 

Court to grant CITC a blanket authorization to refuse to fund any PFSA from within the 

Secretarial amount and then supplement the Secretarial amount by obtaining CSC funding for 

such PFSA. 

In a footnote, Plaintiff cites this Court’s decision in Pyramid Lake Paiute Tribe v. 
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Burwell for the proposition that the Court could not grant summary judgment in favor of the 

Agency based upon a position that was not stated in the Agency’s decision.  Plaintiff’s Memo at 

19, fn 62.  Plaintiff’s reliance on this case is erroneous.  Indeed, this Court held that the Agency’s 

argument in support of its declination decision in Pyramid Lake must fail because the declination 

letter did not include that argument: 

Thus, the Secretary argues, even if the EMS program remained in existence, the 
Tribe’s proposal was in excess of the $38,746 that IHS had allocated for the 
program in its budget.  As a threshold matter, this argument cannot support the 
Secretary’s motion for summary judgment because she did not make it in the 
declination letter. 
 

Pyramid Lake Paiute Tribe v. Burwell, Case No. 1:13–CV–01771 (CRC) D.D.C. (October 7, 

2014), 2014 WL 5013206 at 6-7.  However, the holding in Pyramid Lake is wholly inapplicable 

in this case, where the IHS relied solely on 25 U.S.C. § 450j-1(a) and explained how those 

provisions applied to CITC’s proposal in the decision letter.  Simply because the Agency made 

the decision concise and to the point but did not use the vocabulary the Plaintiff uses and did not 

feel compelled to draft a lengthy decision letter that amounts to a legal brief does not mean that 

the decision failed to clearly identify the Agency’s legal and factual basis for the declination of 

CITC’s proposal.  Moreover, the Agency’s interpretation of the ISDEAA and the facts in this 

case have been consistent throughout negotiations with CITC, in the declination letter, and in this 

memorandum.  

5. CITC’s reliance on the 1994 legislative history is misplaced 

Plaintiff asserts that “[t]he Secretary’s position is absolutely contrary to the legislative 

history of the duplication provision, which was added to the [ISDEAA] to ‘assure against any 

inadvertent double payment of [CSC] which duplicate the Secretarial amount already included in 

the contract.’”  Plaintiff’s Memo at 17.  This assertion totally disregards the plain language of the 
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statute that obligates the IHS to transfer PFSA to tribes along with the Secretarial amount, 25 

U.S.C. § 450j-1(a), and authorizes CSC funding only for activities normally not carried on by 

the Secretary (or carried on but not funded by the Secretary) but that tribes must carry on to 

ensure compliance with the terms of the contract and prudent management.  25 U.S.C. § 450j-

1(a)(2); see also id. § 450j-1(a)(3). 

To reach Plaintiff’s conclusion that the legislative history compels a different result, this 

Court must completely ignore the plain statutory language and read the duplication prohibition in 

total isolation from the rest of the statutory section and possibly render other relevant language 

void.  Citizens to Save Spencer Cnty. v. U.S. Envtl. Prot. Agency, 600 F.2d 844, 870 (D.C. Cir. 

1979) (“[W]e are guided by the rule that the maximum possible effect should be afforded to all 

statutory provisions, and, whenever possible, none of those provisions rendered null or void.”).  

It is a well-established rule of statutory interpretation that a court looks first to the plain language 

of a statute to derive the intent of Congress and only resorts to legislative history when statutory 

language is ambiguous.  Avco Corp. v. U.S. Dep't of Justice, 884 F.2d 621, 623 (D.C. Cir. 1989), 

citing Public Citizen v. United States Dep't of Justice, 491 U.S. 440, 468, 109 S.Ct. 2558, 2574, 

105 L.Ed.2d 377 (1989) (“Where the language of a statute is clear in its application, the normal 

rule is that we are bound by it.”); Blake v. Capitol Greyhound Lines, 222 F.2d 25, 26-27 (D.C. 

Cir. 1955) citing  Ex parte Collett, 337 U.S. 55, 69 S. Ct. 944, 93 L. Ed. 1207, 10 A.L.R.2d 921 

(1949); Patagonia Corp. v. Board of Governors of Federal Reserve System, 517 F.2d 803, 35 

A.L.R. Fed. 922 (9th Cir. 1975) (“Normally, courts resort to legislative history for aid in 

interpreting statute only when statute's language is ambiguous or a literal interpretation of statute 

would thwart Congress' purpose or lead to an absurd result.”)  This is true even where the Indian 

canon of construction applies.  See RNC, 132 S. Ct. at 2199 (Roberts, C.J., dissenting) (“a 
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provision can be construed ‘liberally’ as opposed to ‘strictly’ only when there is some ambiguity 

to construe”); cf. Winters v. United States, 207 U.S. 564, 576–77 (1908) (“By a rule of 

interpretation of agreements and treaties with the Indians, ambiguities occurring will be resolved 

from the standpoint of the Indians.” (emphasis added)). 

Without explaining why it is appropriate under this legal standard to consider the 

legislative history, Plaintiff relies heavily on it in an effort to bolster its legal interpretation of the 

ISDEAA prohibition against duplication as limited.  Plaintiff’s Memo at 17-18.  However, 25 

U.S.C. § 450j-1(a) is not ambiguous in its prohibition against providing CSC funding for PFSA 

transferred and funded in the Secretarial amount.  The plain language of the ISDEAA is straight-

forward and to the point—CSC is not authorized to supplement the Secretarial amount and fund 

activities normally carried on by the IHS, and the IHS is prohibited from duplicating funding by 

paying CSC for activities that have already been addressed in the Secretarial amount.  See supra 

at 6-10 for further discussion of the statutory language.  As discussed, the facility costs that 

CITC proposes to include in its direct CSC funding do not meet the statutory definition of CSC 

and are barred as duplicative because those costs represent PFSA transferred and funded in the 

Secretarial amount.  To say now that such costs may be characterized as CSC would nullify the 

plain, unambiguous provisions defining CSC and prohibiting duplication in the ISDEAA. 

Plaintiff would have this Court use legislative history to undo the plain provisions of the 

ISDEAA.6  Authorizing CSC funding in order to supplement the Secretarial amount would 

undermine the statutory framework of the ISDEAA and would obviate the need for separately 

                                                           
6 See Ex parte Collett, 337 U.S. 55, 69 S. Ct. 944, 93 L. Ed. 1207, 10 A.L.R.2d 921 (1949) (“The 
plain words and meaning of a statute cannot be overcome by legislative history which, through 
strained processes of deduction from events of wholly ambiguous significance, may furnish 
dubious bases for inference in every direction.”). 
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funding PFSA in the Secretarial amount and the unique contract management activities required 

of tribes through CSC amount.  See Morgan Stanley Capital Group, Inc., v. Public Utility 

District No. 1 of Snohomish County Washington et al., 554 U.S. 527, 547 128 S.Ct. 2733, 2747, 

171 L.Ed.2d 607 (2008) (where the Court refused to apply a Ninth Circuit Court decision 

because “[s]uch a rule has no support in our case law and plainly undermines the role of 

contracts in the FPA’s statutory scheme.”)   

Finally, even if legislative history were necessary to understand the ISDEAA’s authority 

for CSC funding and the prohibition against duplication, as discussed above the legislative 

history here only serves to clarify the limited nature of CSC funding and the duplicative nature of 

CITC’s costs.  As originally enacted, the ISDEAA authorized only the transfer of the Secretarial 

amount to the tribes.  Pub. L. No. 93-638, sec. 106(h), 88 Stat. 2203, 2211–12 (1975).  Congress 

later determined that this amount had to be clarified and revised because “the Federal agencies 

provide[d] less funding to Indian tribes to operate programs than [was] provided to the Federal 

agencies.”  S. Rep. No. 100-274, at 9 (1988), reprinted in 1988 U.S.C.C.A.N. 2620, 2628.  As a 

result, tribes were struggling to administer the contracts and were suffering financial 

management problems.  Id.  The solution was two-fold.  First, Congress clarified that the 

Secretarial amount includes what is often referred to as “tribal shares” by amending § 450j-1(a) 

to require that “the amount of funds provided under the terms of self-determination contracts 

entered into pursuant to this Act shall not be less than the appropriate Secretary would have 

otherwise provided for the operation of the programs or portions thereof covered by the contract . 

. . .”  25 U.S.C. § 450j-1(a)(1).  This strengthened the requirement that the Secretarial amount 

transferred to the tribe cover all activities carried on by the Agency and the associated costs, 

including costs that tribes often claim as CSC (e.g., the facility costs claimed here by CITC) but 
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that have since been paid through the Secretarial amount.  Second, Congress added the authority 

for CSC funding, a new category of ISDEAA funding intended to cover those costs of contract 

administration that are unique to Indian tribes and are not part of the PFSA initially operated by 

the IHS and transferred to a tribe.  Id.  In 1994, Congress further clarified that the purpose of the 

CSC funding was to prevent the “diminution in program resources when [PFSA] are transferred 

to tribal operation.”  140 Cong. Rec. H11140-01 (1994).  This history makes clear that Congress’ 

intent in creating the CSC funding category under the ISDEAA was to prevent tribes from 

having to use the Secretarial amount to cover their unique, additional costs of administering their 

ISDEAA contracts and thereby avoid reduction in the level of PFSA that were being provided 

prior to the transfer of the program to tribal administration.  This purpose further supports the 

plain meaning of the ISDEAA: CSC funding is not authorized as a supplement for any program, 

function, service, or activity normally carried on by the IHS that is transferred to a tribe and 

funded in its Secretarial amount.  

CONCLUSION 

Defendant respectfully requests that this Court uphold the decision of the IHS, dated July 

7, 2014, rejecting Plaintiff’s final offer for $479,040 in additional direct contract support costs 

funding to be paid on an annual basis because to accept this offer would be a violation of Section 

106(a) of the ISDEAA prohibiting the IHS from duplicating payment for costs as CSC that the 

IHS has already included as part its Secretarial Amount when the PSFA was transferred from 

IHS to tribal management.  25. U.S.C. § 450j-1(a)(1). 
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Respectfully Submitted, 

VINCENT H. COHEN, JR., Bar # 471489 
     Acting United States Attorney 
     for the District of Columbia 
 
     DANIEL F. VAN HORN, D.C. Bar # 924092  
     Chief, Civil Division 

 
By:  /s/                                                                                  

BENTON G. PETERSON, BAR # 1029849                                              
Assistant United States Attorney                                                                       
U.S. Attorney’s Office   
555 4th Street, N.W. - Civil Division  
Washington, D.C. 20530   
(202) 252-2534 
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