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STATEMENT OF RELATED CASES 
 

 Pursuant to Rule 47.5 of this Court’s rule, counsel for defendant-

appellee states that she is unaware of any other appeal from this civil action 

that previously has been before this Court or any other appellate court under 

the same or similar title.  We are also unaware of any case pending in this or 

any other Court that will directly affect or be directly affected by this 

Court’s decision here.  
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UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

 
VERNON MOODY AND ANITA MOODY,  ) 
                                   ) 

Plaintiffs-Appellants,      ) 
                                    ) 

v.                          ) No. 2018-2227 
        ) 
THE UNITED STATES,  ) 
        ) 

Defendant-Appellee.     )         
 

 
DEFENDANT-APPELLEE’S RESPONSE BRIEF 

STATEMENT OF THE ISSUES 

1. Whether the Court of Federal Claims correctly held that it lacked 

jurisdiction over the breach of contract claim because the United States is not a 

party to the agricultural leases between Indian landowners and the Moodys.   

2. Whether the Court of Federal Claims correctly held that the Moodys 

failed to state a claim for an implied-in-fact contract between the United States and 

the Moodys after the agricultural leases were cancelled. 

3. Whether the Court of Federal Claims correctly held that the Moodys 

failed to state a claim for a taking under the Fifth Amendment. 

STATEMENT OF THE CASE SETTING FORTH RELEVANT FACTS 

I. Nature Of The Case 

This case is about the authority of the United States to manage Indian 
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agricultural lands, along with the Indian landowners, and consistent with its unique 

trust responsibilities to Indian tribes.  Plaintiffs, Vernon and Anita Moody (the 

Moodys) allege that the United States, acting through the Department of the 

Interior’s Bureau of Indian Affairs (BIA), breached five agricultural leases by 

cancelling them for failing to submit payments, bonding, insurance, crop reports, 

and receipts.  The Moodys allege that, despite receiving cancellation notices from 

the BIA, they were informed that the leases were not in fact cancelled and they 

could continue to farm.  These oral representations form the basis of implied-in-

fact contracts that the Moodys allege were formed and then breached when the 

Moodys were nevertheless evicted from the leased land.  Finally, the Moodys 

claim that their eviction constituted a taking under the Fifth Amendment.   

The trial court correctly decided that all of these claims should be dismissed 

for lack of jurisdiction and failure to state a claim.   

II. Regulatory Framework 

The United States has a unique “government to government relationship” 

with Indian tribes, and also a “trust responsibility to protect, conserve, utilize, and 

manage Indian agricultural lands consistent with its fiduciary obligation.”  25 

U.S.C. § 3701(1), (2).  To that end, the American Indian Agricultural Resources 

Management Act (AIARMA) aims to further the United States’ trust 

responsibilities for Indian-owned agricultural lands, and to promote Indian self-
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determination by providing “for the development and management of Indian 

agricultural lands.”  25 U.S.C. § 3702 (authorizing the Secretary of the Interior “to 

take part in the management of Indian agricultural lands, with the participation of 

the beneficial owners of the land, in a manner consistent with the trust 

responsibility of the Secretary and with the objectives of the beneficial owners.”)  

The Secretary is charged with managing Indian agricultural lands to achieve 

a number of objectives.  Id. at § 3711(a).  For example, the Secretary shall help 

Indian agricultural landowners lease their agricultural lands for a reasonable annual 

return.  Id. at § 3711(a)(6).  Other objectives include helping Indian landowners to 

increase their agricultural production while implementing conservation and 

sustainability practices, and providing technical assistance, training, and education.  

Id. at § 3711(a)(1)-(4).  When meeting these objectives, the Secretary must comply 

“with all tribal laws and ordinances, except in specific instances where such 

compliance would be contrary to the trust responsibility of the United States.”  Id. 

at § 3712(a).  AIARMA, however, “does not constitute a waiver of the sovereign 

immunity of the United States, nor does it authorize tribal justice systems to review 

actions of the Secretary.”  Id. at § 3712(d).  

The Secretary of the Interior has delegated responsibilities under AIARMA 

to BIA, which has promulgated regulations governing agricultural leases on Indian 

lands.  See 25 C.F.R. Part 162, subpart B (§§ 162.101-162.256).  Generally, these 
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regulations allow Indian landowners to execute agricultural leases on their lands 

with the approval of the BIA.  25 U.S.C. § 3715(a)-(b); 25 C.F.R. §§ 162.107; 

162.207; 162.214.  And approval is generally given for any lease that is in the best 

of an Indian landowner.  See 25 C.F.R. § 162.214 (explaining BIA makes best 

interest determinations).  When reviewing a lease for approval, the BIA “will defer 

to the landowners’ determination that the lease is in their best interest, to the 

maximum extent possible.”  Id. at § 162.107(a).   

 

Although agricultural leases on Indian lands are subject to the BIA’s 

approval, the BIA is not a party to the leases.  Rather, the regulations expressly 

provide that a “lease” is “a written agreement between Indian landowners and a 

tenant or lessee, whereby the tenant or lessee is granted a right to possession of 

Indian land, for a specified purpose and duration.”  Id. at § 162.101 (emphasis 

added).  An “Indian landowner” is an Indian or Indian tribe that owns Indian land 

or “is the beneficiary of the trust under which such Indian land is held by the 

United States.”  Id.  And a “tenant” or “lessee” is “a person or entity who has 

acquired a legal right of possession to Indian land by a lease or permit under [25 

C.F.R. Part 162].”  Id.  

In addition to approval authority, the BIA also enforces the terms of 

agricultural leases on behalf of Indian landowners.  See id. at §§ 162.247-162.256.  
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For example, after providing the required written notice and an opportunity to cure 

a violation, the BIA may cancel a lease or invoke other remedies contained within 

a given lease.  Id. at § 162.252.  In determining the appropriate remedy for a lease 

violation, the BIA will consult with Indian landowners as appropriate.  Id.  When 

the BIA cancels a lease, the agency must “send the tenant and its sureties a 

cancellation letter within five business days of that decision.”  Id. at § 162.252(c).  

The letter must include the following:  (1) the grounds for the cancellation; (2) 

notice of any unpaid rent, interest, or late payment penalties due under the lease; 

(3) appeal rights under 25 C.F.R. Part 2; and (4) an order to vacate the property 

within 30 days unless a timely appeal is filed.  Id. at § 162.252(c)(1)-(4).   The BIA 

treats a tenant’s possession of Indian land after a lease is cancelled as a trespass, 

and “will take action to recover possession on behalf of the Indian landowners, and 

pursue any additional remedies available under applicable law, including the 

assessment of civil penalties. . . .”  Id. at § 162.256.                                         

     Finally, a tenant or Indian landowner may appeal decisions of the BIA 

that adversely affects their interests.  25 C.F.R. § 2.3.  When a tenant appeals a 

lease cancellation decision, “the tenant must continue to pay rent and comply with 

the other terms of the lease.”  Id at § 162.254.  The appeal must be filed within 30 

days after a party receives notice of the cancellation decision.  Id. at § 2.9(a).  

Absent a timely appeal, the BIA’s action becomes effective when the appeal period 
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expires.  Id. at § 2.6(b).  After exhausting applicable administrative remedies, the 

BIA’s final agency actions related to agricultural leases are subject to challenge in 

Federal district courts under the Administrative Procedure Act.  See 5 U.S.C. § 

704; 25 C.F.R. § 2.6(a). 

III. Statement Of Facts And Course Of Proceedings Below  

This case involves the cancellation of agricultural leases granted by the 

United States on behalf of Indian landowners.  In June and July of 2011, Vernon 

and Anita Moody entered into five agricultural leases with the Oglala Sioux Indian 

landowners for land located on or near the Pine Ridge Indian Reservation in South 

Dakota.  Appx911; Appx18-69.  Leases 1 through 3 were between Mr. Moody and 

the Oglala Sioux Indian landowners, while Leases 4 and 5 were between Mrs. 

Moody and the Indian landowners.  Appx92.  The parties to the leases are 

described almost identically in each lease: 

THIS LEASE, made and entered into on this 1st day of 
June 2011 by and between the Indian or Indians named 
below (the Secretary of the Interior acting for and on 
behalf of Indians), hereinafter called the LESSOR, and 
VERNON MOODY, 602 NORTH GREELY SCOTIA 
NE 68875 hereinafter called the LESSEE, in accordance 
with the provisions of existing law and the regulations 
(25 CFR 162) which, by reference, are made part hereof. 
 

See, e.g., Appx18, Appx32, Appx47.   

                                                 
1 Appx___ refers to the appendix filed by the Moodys with their brief.  
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In 2012, confusion arose as to the amount the Moodys owed the Indian 

landowners for the five leases.  Appx92-93.  In an attempt to resolve this 

confusion, Mr. Moody claims he visited the BIA’s Pine Ridge office on February 

27, 2013 “to settle up” for the 2012 lease year.  Appx93.  He alleges that a BIA 

employee told him that the Moodys owed $43,465.64 under the leases.  Id.  The 

Moodys allege that, on the following day, they sent a personal check in that 

amount to the BIA, which was returned to them between April 10 and 15, 2013 

because payment needed to be in the form of a money order or cashier’s check.  Id.   

On April 18, 2013, the BIA notified the Moodys in writing that it was 

cancelling Leases 1 and 2 for failure to submit payment and bonding, and Lease 4 

and 5 for failure to submit bonding and crop insurance.  Appx78-81; Appx93.   

Both letters informed the Moodys that they could appeal the cancellations under 25 

C.F.R. Part 2.  Id.  The Moodys did not, however, timely appeal the four lease 

cancellations.  Mr. Moody next alleges that that, on April 22, 2013, he handed a 

cashier’s check for $43,465.64 to the superintendent of the BIA’s Pine Ridge 

Agency and asked if he needed to appeal the cancellations.  Appx93.  Mr. Moody 

claims that he was told the leases were paid and they could continue to farm the 

land.  Id.  This conversation was never memorialized in writing.  Id.   

The Moodys continued to farm the four leases identified in the April 18, 

2013 cancellation notices.  Id.  On June 3, 2013, however, the BIA informed the 
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Moodys that their continued presence on the cancelled lease land constituted a 

trespass on Indian land.  Id.  After receiving this notice, Mr. Moody allegedly went 

to the BIA’s Pine Ridge Agency, where he spoke with the superintendent.  

Appx94.  Again, Mr. Moody claims he was told that he could continue farming the 

land and that the leases were current and paid.  Id.  But once again, none of these 

purported conversations were reduced to writing or referenced by any other 

documentation in the record.  Nonetheless, at some point shortly after June 3, 

2013, the superintendent instructed the Moodys to vacate the cancelled leases.  Id.   

On July 9, 2013, the BIA informed Mr. Moody that it was cancelling Lease 

3 – the last of the five leases to which the Moodys were a party – for failing to 

submit required bonding, crop reports, and negotiable warehouse receipts.  

Appx94; Appx83.  The Moodys did not appeal any of the lease cancellations but 

instead filed suit in the Court of Federal Claims on January 21, 2016.  Their 

complaint alleges breach of written and implied-in-fact contracts, a Fifth 

Amendment taking, and an illegal exaction, and seeks approximately $1,500,000 in 

damages.  Appx91-95.  The defendant moved to dismiss all but the illegal exaction 

claim, which was voluntarily withdrawn on July 10, 2018.  Appx17, ECF No. 46.  

The trial court granted our motion to dismiss the complaint for lack of subject 

matter jurisdiction and failure to state a claim.  Appx1-10.   

With respect to the Moodys claim for breach of contract based on the written 
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leases, the trial court found that the United States is not a party to those leases.  

Appx5.  And no implied-in-fact contracts could be created between the Moodys 

and the Indian landowner while the written leases were in effect.  Appx7.  Even so, 

the trial court held, the BIA could not grant an implied-in-fact lease to the Moodys 

without the Indian landowners’ authority, which it did not have at the time the 

Moodys allege the implied-in-fact contracts were created.  Appx8.  Finally, the 

trial court held that the Moodys cannot state a takings claim because they allege 

that the BIA violated a regulation rather than acting lawfully to effectuate a taking.  

Appx9-10. 

This appeal followed.  

SUMMARY OF THE ARGUMENT 

The Court of Federal Claims correctly held that the United States was not a 

party to the agricultural leases between the Moodys and the Indian landowners 

such that it could not entertain jurisdiction over the Moodys’ breach of contract 

claims.  The plain language of the leases identify the Government as a fiduciary – 

not a party – to the leases, and the applicable regulations confirm that the United 

States cannot be liable to third parties when it approves contracts on behalf of 

Indian tribes. 

The trial court also correctly dismissed the Moodys’ takings claim because it 

is based on allegations that the agency acted unlawfully in taking their property.  
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The Moodys could have pursued this claim by appealing the lease cancellations in 

accordance with the administrative procedures set forth in 25 C.F.R Part 2.  Having 

failed to timely avail themselves of this process, the Moodys may not use the Fifth 

Amendment as a substitute.  This Court should affirm the trial court’s dismissal of 

the complaint.      

ARGUMENT 

I. Standard of Review 

A decision of the Court of Federal Claims to dismiss a case for lack of 

subject matter jurisdiction is reviewed de novo by this Court.  Petro-Hunt, L.L.C. v. 

United States, 862 F.3d 1370, 1378 (Fed. Cir. 2017).  “In determining jurisdiction, 

a court must accept as true all undisputed facts asserted in the plaintiff’s complaint 

and draw all reasonable inferences in favor of the plaintiff.”  Trusted Integration, 

Inc. v. United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011) (citation omitted).  The 

plaintiff bears the burden of establishing jurisdiction by a preponderance of the 

evidence.  Id.  The Court reviews questions of law, including the interpretation of 

statutes and regulations, de novo.  Augustine v. Dep’t of Veterans Affairs, 503 F.3d 

1362, 1365 (Fed. Cir. 2007).     

II. The Leases Are Not Contracts With The United States   
       
The trial court properly found that it lacked jurisdiction to entertain the 

Moodys’ breach of contract claim because there was no privity of contract between 
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the Moodys and the United States. 

A. The Plain Language Of The Leases And The Applicable Statutes and 
Regulations Show That The Leases Were Contracts With The Indian 
Landowners And Not The United States       

It is well established that the Court of Federal Claims only has jurisdiction 

over express or implied contracts with the United States.  See 28 U.S.C.                 

§ 1491(a)(1).  “In other words, there must be privity of contract between the 

plaintiff and the United States.”  Cienega Gardens v. United States, 194 F.3d 1231, 

1239 (Fed. Cir. 1998) (citing Erickson Air Crane Co. v. United States, 731 F.2d 

810, 813 (Fed. Cir. 1984) (“The government consents to be sued only by those 

with whom it has privity of contract.”).   The trial court correctly found that there 

was no contract between the United States and the Moodys because the United 

States was not a party to the agricultural leases.  

The plain language of the leases clearly identifies the parties: “by and 

between the Indian or Indians named below (the Secretary of the Interior acting for 

and on behalf of Indians), hereinafter called the LESSOR, and VERNON MOODY 

…”  See, e.g., Appx18. The lessor is the Indian landowner.  The lessee is the 

Moodys.   The role of the Secretary is not as a party to the lease, but as fiduciary – 

i.e., “acting for and on behalf of Indians.”  Id.  In fact, the United States cannot be 

a party to any lease it approves on behalf of Indian tribes because the regulations, 

which are incorporated by reference into each lease, make clear that no other 
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reading is permitted. 

The Moodys identify a litany of activities undertaken by the BIA to show 

that BIA is the functional equivalent of a party to the leases.  See Applnt. Br. at 12-

13.  Among other things, according to the Moodys, the BIA authorizes and signs 

the leases, issues them at the local agency office, generally acts on behalf of the 

Indian-lessor in the administration of the leases, and holds legal title to the land 

covered by the leases.  Id.   

But all of these activities are contemplated within the Secretary’s delegated 

authority “to take part in the management of Indian agricultural lands, with the 

participation of the beneficial owners of the land, in a manner consistent with the 

trust responsibility of the Secretary and with the objectives of the beneficial 

owners.”  See 25 U.S.C. § 3702.  The Moodys essentially take issue with how 

Congress chose to distribute authority between the Indian landowners and the 

Federal government.  That is beyond the scope of this Court’s jurisdiction.   

Numerous decisions from the Court of Federal Claims are consistent with this 

understanding.   “[B]oth AIARMA and the grazing regulations are grounded on the 

trust responsibilities of the United States for the management of Indian land and 

resources.”  O’Bryan v. United States, 93 Fed. Cl. 57, 64 aff’d 417 Fed. App’x 979 

(Fed. Cir. 2011).  In approving and administering the permits, the BIA “cannot be 

understood as acting for its own account,” but instead must “be seen as acting in its 
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role as trustee for the Indians.”  Id. (holding that grazing permits “are contracts 

with the Indian landowners and not with the United States.”); and see Saguaro 

Chevrolet, Inc. v. United States. 77 Fed. Cl. 572, 582 (2007) (the Secretary’s 

approval of a lease for land held in trust did not establish privity of contract 

between the United States and the tenant); see also McNabb v. United States, 54 

Fed. Cl. 759 (2002); Demontiney v. United States, 54 Fed. Cl. 780 (2002), aff’d, 81 

F. App’x 356 (Fed. Cir. 2003); Sucesion J. Serralles, Inc. v. United States, 46 Fed. 

Cl. 773 (2000); Warr v. United States, 46 Fed. Cl. 343 (2000); Navajo Nation v. 

United States, 46 Fed. Cl. 217 (2000), rev’d on other grounds, 263 F.3d 1325 (Fed. 

Cir. 2001), rev’d, 537 U.S. 488 (2003).  

This case is not distinguishable from the holdings of O’Bryan or Saguaro 

Chevrolet simply because the level of tribal involvement there was significantly 

greater than it is here.  See Applnt. Br. at 17 (“[Moody’s] involvement was solely 

with BIA officials from the time that they entered into the leases until they were 

directed to remove themselves and their property from the leased land.”)  It is the 

Secretary’s authority to conduct “all land management activities on Indian 

agricultural land” without waiving sovereign immunity – not the Tribe’s 

involvement in such activities – that precludes the United States from being a party 

to the leases.  The Moodys argue that nothing in the AIARMA or the regulations 

specifically exclude the United States from being a party to the agricultural leases, 
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or from being liable for a breach of these leases that it “drafted, authorized, and 

signed.”  Applnt. Br. at 16.  In fact, Congress expressly provided that no part of the 

land management activities that the Secretary is authorized to conduct “shall 

constitute a waiver of the sovereign immunity of the United States.”  25 U.S.C.       

§ 3712 (d).  That is, the United States cannot be a party to the leases because 

AIARMA does not allow the Government to waive its sovereign immunity and be 

held liable if the leases are breached.  The Supreme Court has upheld this 

understanding of the United States’ supervisory role in executing contracts 

involving Indians without any corresponding assumption of obligation.  See United 

States v. Algoma Lumber Company, 305 U.S. 415, 422 (1939) (the Government’s 

role was “consistent with the exercise of its function as protector of the Indians 

without the assumption by the United States of any obligation to the purchasers of 

the timber, and no implied obligation on its part arises from the performance of 

that function.”)  Accordingly, the United States is not liable to third parties when it 

contracts with them on behalf of the Indian tribes.  See Sangre de Cristo 

Development Co. v. United States, 932 F.2d 891, 893 (10th Cir. 1991) 

(Government approval of a lease between a developer of tribal trust lands and the 

Tesuque Indian Pueblo did not render the United States a party to the lease). 

B. The Cancellation Of Leases Are Properly Challenged Through The 
Administrative Process         

The Moodys contend that it is “incomprehensible that any person would pay 
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thousands of dollars for leases comprised of land held in trust if the legal title 

holder was not party to the leases.”  Applnt. Br. at 14.  The trial court, despite its 

confidence that “the decision is in accordance with the law,” expressed “a lingering 

doubt about the justness of this decision.”  Appx10.     

To the extent that the trial court and the Moodys are concerned with the 

availability of remedies in the event that the leases are breached – as is the claim 

here – that concern has been addressed through a comprehensive, well-defined 

administrative process by which decisions of the BIA that adversely affect the 

interests of a tenant or Indian landowner may be appealed.  See generally 25 

C.F.R. Part 2; and see 25 C.F. R. § 2.3.  Once administrative appeals have been 

exhausted, a Federal district court may review the BIA’s final actions and grant 

relief pursuant to the Administrative Procedure Act.  See 5 U.S.C. § 704; 25 C.F.R. 

§ 2.6(a).  Although the Moodys could not bring a breach of contract action in 

district court, the BIA’s decision to cancel the leases could have been reviewed 

under the standard set forth in 5 U.S.C. § 706.  The Moodys failed to timely pursue 

this path.  Nothing about that choice renders the trial court’s decision unjust. 

III. As A Matter of Law, No Implied-In-Fact Contracts With The United 
States Were Created           

The Moodys argue that an implied-in-fact contract was created when the 

BIA superintendent allegedly advised Mr. Moody on April 22, 2013, and again 

after the first trespass notice, that the leases were paid and that Mr. Moody could 
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continue to farm.  Appx93-95.  The trial court correctly held that no implied 

contracts could be created while the express, written leases were in effect, and, 

even so, the BIA officials had no authority to create such a contract without the 

authorization of the Indian landowners.  Appx7-8. 

“An implied-in-fact contract cannot exist if an express contract already 

covers the same subject matter.”  Trauma Serv. Grp. v. United States, 104 F.3d 

1321, 1326 (Fed. Cir. 1997).  A cancellation decision on a lease does not become 

effective until 30 days after the tenant receives the cancellation letter.  25 C.F.R.   

§ 162.254.  This period provides time in which the tenant may appeal the decision.  

Id.  The cancellation remains ineffective pending an appeal.  Id.  The Moodys’ 

leases were therefore in effect until 30 days after they received the first 

cancellation letter dated April 18, 2013.  Although we cannot determine from the 

complaint exactly when the cancellation became effective (because the Moodys do 

not allege when they received the letter) it was certainly after April 22, when the 

Moodys allege that an implied-in-fact contract was created by the BIA 

superintendent. 

The Moodys point to language in the cancellation letter arguing that the 

leases were cancelled April 18:  “This letter will serve as your official notification 

that effective April 18, 2013 Lease Nos. 1-UNIT5-11-15 and 1-UNT19-11-14 are 

hereby cancelled …”  See Applnt. Br. at 21; Appx80.  This language cannot 
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overcome the regulation, which has the force of law.  The effective date refers to 

the date of the cancellation decision which is consistent with the date of the letter – 

April 18, 2013.  The cancellation could not have been effective on the same date 

the letter was sent.  Such a reading would be inconsistent with the regulation and 

would not afford the Moodys an opportunity to appeal.  

The leases could also not have been “revived,” as the Moodys suggest, until 

after the original leases were cancelled – approximately 30 days after April 18, 

2013.  See Applnt. Br. at 23; and see Seven Resorts, Inc. v. United States, 112 Fed. 

Cl. 745, 780 (2013) (“[i]f, after the expiration of a contract, the parties continue to 

perform under the contract’s terms, the parties’ relationship is generally governed 

by a new, implied in fact contract that incorporates the terms of the expired 

contract”).     

Even if the leases were cancelled before April 22, 2013, as a matter of law, 

no BIA official had authority to enter into a new contract without authorization of 

the Indian landowners.  See 25 C.F.R. § 162.207 (“Tribes grant leases of tribally-

owned agricultural land … subject to our approval”).  As the trial court correctly 

held, AIARMA prevents the BIA from being a party to any oral and implied-in-

fact contract because only the Oglala Sioux Tribe was authorized to grant leases on 

their land.  Appx8.  Requiring authorization by the Indian landowners is not 

“redundant” simply because the owners already authorized the written agreement.  
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See Applnt. Br. at 24.  It is an essential element of a valid lease since the written 

agreement was cancelled and the Tribe – not the BIA – is a party to any new 

contract.   

III. An Allegedly Unlawful Cancellation Of The Leases Does Not Give Rise 
To A Fifth Amendment Taking         

The Moodys claim that cancellation of their leases after expending money 

constitutes a taking pursuant to the Fifth Amendment.  Appx95.  The trial court 

correctly found that the Moodys cannot state a takings claim because their taking 

claim is based upon the allegedly unlawful conduct by the BIA.  Appx9-10.  

The Fifth Amendment provides that private property shall not be taken for 

public use without just compensation.  U.S. Const. amend. V.  A takings claim 

must be premised upon the administrative action being both authorized and lawful.  

Del-Rio Drilling Programs, Inc. v. United States, 146 F.3d 1358, 1364 (Fed. Cir. 

1998) (an uncompensated taking and an unlawful government action constitute 

“two separate wrongs that give rise to two separate causes of action.”)  “‘[T]o the 

extent that [a] plaintiff claims it is entitled to prevail because the agency acted in 

violation of a statute or regulation,’ [the] plaintiff does not have the ‘right to 

litigate that issue in a takings action rather than in the congressionally mandated 

administrative review proceeding.’”  Id. (emphasis in original).   

The Moodys allege the precise type of conduct that precludes their takings 

claim – namely, that the BIA “unlawful[ly] terminat[ed] and breach[ed] [their] 
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lease agreements” resulting in unrecoverable, lost investment.  Appx91; Appx95.  

The plain language of their takings claim reads that “plaintiffs and their property 

were removed, contrary to applicable regulations, from the leases …”  Appx95.  

The Moodys ask this Court to disregard their allegation that the taking was 

“contrary to applicable regulations” and instead presume that their takings claim is 

properly stated.  Applnt. Br. at 33.  But the complaint provides no such 

presumption.  Indeed, if the Moodys sought to recover damages on the basis that 

the BIA’s actions in cancelling the leases were unlawful or unauthorized, they 

were required to pursue those claims through the administrative process set forth in 

25 C.F.R. Part 2.  Plaintiffs cannot use a takings action as a substitute for this 

administrative process.  Del-Rio, 146 F.3d at 1366.    

CONCLUSION 

 For these reasons, we respectfully request that the Court affirm the decision 

of the trial court dismissing the complaint.  

Respectfully submitted, 

       JOSEPH A. HUNT  
       Assistant Attorney General 
 
       ROBERT E. KIRSCHMAN, JR.  
       Director 
 
       /s/ Tara K. Hogan   

TARA K. HOGAN    
Assistant Director 
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       P.O. Box 480 
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