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INTRODUCTION1 

 In its opening brief, NWS sought reversal of the lower court’s rulings 

on discovery, summary judgment, judgment, and attorneys’ fees and costs.  

In its opposition, the People asked this Court to affirm each of those rulings.  

The People, however, failed to provide compelling arguments in support of 

its opposition.  Accordingly, as explained in greater detail below, the People 

have provided no reason to affirm the lower court’s rulings.   

ARGUMENT 

I. The law and facts confirm that the lower court erred in: (i) 
denying NWS’s motions to compel; and (ii) granting the discovery 
motions filed by the People, the Board of Equalization and Philip 
Morris USA, Inc. 

A. The People misstate the standard of review for discovery 
motions. 

The standard of review for discovery motions is abuse of discretion.  

See Liberty Mut. Fire Ins. Co. v. LcL Adm’rs, Inc. (2008) 163 Cal.App.4th 

1093-1102.  A lower court’s discovery ruling should be overturned “if there 

is no substantial basis for the manner in which the court exercised its 

discretion or if the court applied a patently improper standard for its 

decision.” Lappe v. Superior Court (2014) 232 Cal.App.4th 774, 779.  Thus, 

a trial court’s determination will be set aside if “it has been demonstrated that 

there was no legal justification for the order granting or denying the 

                                                            
1  For consistency, each of the terms defined in NWS’s opening brief 
will be used herein. 
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discovery in question.”  Johnson v. Superior Court, (2000) 80 Cal.App.4th 

1050, 1061 (disapproved by a later decision on different grounds).  

Accordingly, the People’s contention that NWS must establish that the lower 

court’s discovery rulings were an abuse of discretion and that the errors were 

prejudicial is entirely false.  Prejudice need only be found in instances where 

a party is appealing a final judgment made pursuant to a court error which 

occurred during trial – not in appeals of discovery motions.   

Moreover, the People’s authority is readily distinguishable.  For 

example, Paterno v. State of California (1999) 74 Cal.App.4th 68, concerned 

an appeal of a ruling barring the jury from considering a nuisance cause of 

action, not discovery.  In reaching its result, the court relied upon Article 6, 

section 13, of the California Constitution – a statute that is not applicable to 

discovery decisions, but rather to final judgments rendered pursuant to a 

trial.2  Similarly, the People’s reliance on MacQuiddy v. Mercedes-Benz 

USA, LLC (2015) 233 Cal.App.4th 1036, is equally unavailing, as the court 

                                                            
2  Section 13 provides that “[n]o judgment shall be set aside, or new trial 
granted, in any cause, on the ground of misdirection of the jury, or of the 
improper admission or rejection of evidence, or for any error as to any matter 
of pleading, or for any error as to any matter of procedure, unless, after an 
examination of the entire cause, including the evidence, the court shall be of 
the opinion that the error complained of has resulted in a miscarriage of 
justice.” 
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reached its result, too, in reliance on Article 6, section 13, of the California 

Constitution.3   

In short, the People have provided no relevant authority to support 

their position on the standard of review.  NWS must show abuse of 

discretion, but NWS is not required to establish that it was prejudiced by the 

lower court’s discovery rulings.  

B. NWS is entitled to conduct discovery to gather information 
for its equal protection defense. 

The People contend that NWS was not entitled to discovery because 

its equal protection defense is subject to a rational basis review, and under 

such standard of review, discovery is “unnecessary and irrelevant as a matter 

of law.”  The People’s contention fails for several reasons. 

First, discovery is needed for equal protection defenses, even when 

the claim is subject to rational basis review.  As provided in NWS’s opening 

brief, in Genesis Envtl. Servs. v. San Joaquin Valley Unified Air Pollution 

Control Dist. (2003) 113 Cal.App.4th 597, the court noted that “requiring a 

plaintiff to plead factual details that establish a negative, i.e. no rational basis 

for the difference in treatment, might place the plaintiff in the position of 

pleading matters beyond its knowledge and ability to find out prior to 

                                                            
3  Although section 13 is not expressly stated in the decision, the court 
in MacQuiddy referenced Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 780, 
and in Cassim, the court’s decision regarding alleged errors that occurred 
during trial was based upon section 13. 
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discovery.”  Similarly, in United States v. Carolene Prods. Co. (1938) 304 

U.S. 144, 153, the Supreme Court stated that “[w]here the existence of a 

rational basis for legislation whose constitutionality is attacked depends on 

facts beyond the sphere of judicial notice, such facts may properly be made 

the subject of judicial inquiry.”4  Because the relevant drafting and 

development of the Directory Statute is outside NWS’s knowledge, NWS is 

entitled to discovery to determine the true purpose of the Directly Statute, 

and of the 2013 amendment to the Escrow Statute whereby the term “units 

sold” was redefined to include untaxed cigarette sales made by Indian-owned 

companies. 

 Furthermore, NWS is entitled to discovery because the Directory 

Statute, and the State’s amendment of the term “units sold,” should be 

reviewed under the strict scrutiny standard of review rather than the rational 

basis standard.  See Karnoski v. Trump (W.D. Wash. April 13, 2018) 2018 

WL 1784464 at *14 (analyzing a ban placed on military service by openly 

transgender people under strict scrutiny, and after denying summary 

judgment, ordering the parties to proceed to discovery to determine whether 

the ban violates equal protection).  Strict scrutiny should be applied because  

 

                                                            
4  The People try to devalue NWS’s reliance upon Carolene Products 
by arguing that the case is inapplicable to this one because the case was 
decided in 1938.  Notably, however, Carolene Products has never been 
overturned. 
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any classification of a Native American tribe or tribal member in a state law 

is a classification based on race, and such classifications are subject to “strict 

scrutiny” review.  See, e.g.,  Association General Contractors of America, 

San Diego Chapter, Inc. v. California Department of Transportation (9th 

Cir. 2013) 713 F.3d 1187 (reviewing a government program that provided 

race-based preference on certain transportation contracts to, among others, 

Native Americans, under strict scrutiny). 

Other cases confirm that strict scrutiny is the appropriate standard of 

review for this defense.  In H.B. Rowe Company Incorporated v. Tippett (4th 

Cir. 2010) 615 F.3d 233, the court, in confirming that “courts must apply 

strict scrutiny to all race-conscious legislation,” used strict scrutiny to review 

an equal protection attack against a minority business enterprise program 

initiated by the State of North Carolina because the program was 

implemented to promote the use of minorities such as “American Indians” in 

construction projects awarded by the state.  And in Navajo Nation v. State of 

New Mexico (10th Cir 1992) 975 F.2d 741, the court, utilizing the strict 

scrutiny standard of review, held that New Mexico’s decision to cut federal 

funding annually allocated to the Navajo Nation violated equal protection  
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because the cut was “motivated by discriminatory intent in violation of the 

Equal Protection Clause of the Fourteenth Amendment.”5 

In this case, NWS contends that the Directory Statute, and the 

amendment of the defined term “units sold,” were specifically enacted to 

provide the State the ability to enforce the Escrow Statute against Indian-

owned cigarette manufacturers and distributors.  If true, such conduct would 

be in violation of equal protection because if discrimination is a factor when 

enacting a state statute, “the state action violates the Equal Protection Clause 

guarantee against invidious discrimination.”  Navajo Nation, 975 F.2d at 744.  

Thus, NWS is entitled to discovery in order to flesh out whether the State of 

California enacted the Directory Statute and amended the term “units sold” 

with the specific intent of pulling Indian-owned tobacco businesses within 

the requirements set forth in the Escrow Statute. 

NWS is also entitled to discovery because “laws enacted with animus 

cannot survive” judicial review.  Animal Legal Defense Fund v. Otter, (D. 

Idaho 2014) 44 F. Supp. 3d 1009, 1025.  Indeed, “[t]he Constitution’s 

guarantee of equality must at the very least mean that a bare congressional 

desire to harm a politically unpopular group cannot justify disparate 

                                                            
5  Notably, in Navajo Nation, the court, in citing Village of Arlington 
Hts. v. Metropolitan Hous. Dev. Corp. (1977) 429 U.S. 252, verified the need 
for discovery in cases concerning the strict scrutiny standard because “[t]he 
specific sequence of events leading up to the challenged decision also may 
shed some light on the decisionmaker’s purposes . . . .” Navajo Nation, 975 
F.2d at 744.  
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treatment of that group.” Id.  Moreover, “a bare congressional desire to harm 

a politically unpopular group cannot constitute a legitimate governmental 

interest.” U.S. Dept. of Agriculture v. Moreno (1973) 413 U.S. 528, 534 

(holding that a law that prevented households that contain unrelated 

occupants from collecting food stamps violated equal protection because the 

law was specifically enacted to “prevent socalled ‘hippies’ and ‘hippie 

communes’ from participating in the food stamp program” which is not a 

neutral law). 

In this case, as stated above, NWS believes that the State of California 

specifically enacted the Directory Statute, and amended the term “units 

sold,” to provide the State with a back-door method to enforce the Escrow 

Statute against Indian-owned cigarette manufacturers and distributors.  To 

prove the State’s animus intent, NWS needs discovery to examine the full 

history of the Directory Statute, including the purpose and intent behind the 

statute, and all influences behind its enactment.  Indeed, to evaluate the 

“essence of the law” and to look at “the law’s design, purpose and effect,” 

see Animal Legal Defense Fund, 44 F. Supp. 3d at 1026, “[c]ourts will 

examine any potential reasons for [a] law with particular care to determine 

whether the statute reflects an impermissible bias against [a certain group].” 

Id; see also SmithKline Beecham Corp. v. Abbott Laboratories (9th Cir. 

2014) 740 F.3d 471 (explaining that courts must review the “principal 

purpose” of a law to determine whether it violates equal protection). 
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Finally, the lower court should have granted NWS’s discovery 

motions at issue because it previously granted one of NWS’s discovery 

motions over the government’s objection.  Indeed, the lower court ordered 

the People to produce “all documents related to California Senate Bill 822 

(1999) and California Assembly Bill 71 (2003).”  (App. 1064.)  This ruling 

resulted in some of the necessary discovery, but not all of the needed 

discovery. 

Accordingly, contrary to the People’s contention, NWS is entitled to 

conduct discovery in this matter with respect to its equal protection defense. 

C. The discovery demands served by NWS sought 
information and documents relevant to this case. 

Although the lower court permitted discovery related to NWS’s equal 

protection defense, and, in doing so, stated that discovery requests 

concerning the purpose of the Directory Statute and Escrow Statute “could 

yield information relevant to the legislative purpose and interest in enacting 

the Directory Statute and Escrow Statute” (App. 1064), the court surprisingly 

placed a severe limitation on the discovery NWS could obtain to support its 

defense.  It appears the limitation was based upon the lower court’s belief 

that the information and documents sought by NWS were irrelevant. 

As a practical matter, however, “it is difficult to define at the 

discovery stage what evidence will be relevant at trial.” Norton v. Superior 

Court (1994) 24 Cal.App.4th 1750, 1761. For this reason, a “party seeking 
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discovery is entitled to substantial leeway.” Id.  Indeed, “doubts as to 

relevance should generally be resolved in favor of permitting discovery.” 

Pacific Telephone & Telegraph Co. v. Superior Court (1970) 2 Cal.3d 161, 

173.   

As such, the lower court should not have denied NWS’s motions to 

compel discovery responses, document production and depositions.  

Especially when the People admitted in its Answering Brief that NWS’s 

discovery requests “might shed some light on the Attorney General’s motives 

in supporting the Directory Statute or other subsequent enacted laws.” (Pl.’s 

Opp’n at 43.)    

Order of the Court Dated April 4, 2016 (App. 1060-65) 

In the Court Order dated April 4, 2016, the lower court denied NWS’s 

motion to compel responses to interrogatories 9, 10 and 11. (App. 1062.)  In 

those interrogatories, NWS requested information related to any 

communications the State had with: (i) cigarette manufacturers who 

participate in the Master Settlement Agreement (“MSA”) regarding 

enforcement of the Directory Statute and Escrow Statute (App. 260); and (ii) 

the National Association of Attorneys General regarding the statutes and 

NWS (App. 263, 265).  The lower court should have ordered the People to 

respond to the interrogatories because the requested information was directly 

related to the manner in which the statutes were being enforced - and such 
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information could yield material related to whether the enforcement methods 

were in harmony with the purpose and intent of the statutes. 

The lower court also denied NWS’s motion to compel responses to 

requests to produce 1 and 6-14. (App. 1062.)  It is unclear why the lower 

court denied request to produce number 1 because NWS simply requested 

the production of all documents identified in the People’s responses to 

NWS’s interrogatories. (App. 268.)  If the People possess the documents 

identified in its interrogatory responses, and such documents were not 

already exchanged during discovery, NWS is entitled to those documents. 

With respect to requests to produce 6 and 7, NWS requested 

documents related to two legislative bills - Assembly Bill 2496 (2010) and 

Senate Bill 680 (2013).6 (App. 274 and 277.)  Critically, Senate Bill 680 

(2013) amended the Escrow Statute to define the term “units sold,” when 

referring to tobacco sales.  Senate Bill 680 was implemented so that when a 

tobacco manufacturer makes payments into the escrow fund, its calculation 

of the amount to be paid into the fund would need to include sales where no 

excise tax was collected.  The amendment directly affected Indian-owned 

cigarette manufacturers because sales made by them are tax free.  Thus, the 

                                                            
6  Although document request 7 sought information related to Assembly 
Bill 680 (2013), the request should have sought documents related to Senate 
Bill 680 (2013).  The People recognized this mistake and responded to the 
document request number 7 as if NWS requested documents related to Senate 
Bill 680 (2013). (App. 277.) 



17 
 

amendment created a mechanism by which the State could force Indian-

owned cigarette manufacturers and distributors to place their products onto 

the State’s tobacco directory.  

Thus, NWS believes that the amendment was specifically made to 

target sales made by Indian-owned cigarette manufacturers and distributors.  

NWS’s belief renders all documents related to Senate Bill 680 relevant as 

such documents may reveal that the amendment to the term “units sold” was 

implemented as part of an invidious plan to target cigarette sales made by 

Indian-owned manufacturers and distributors. 

The remaining document requests, numbers 8-13, included demands 

whereby NWS sought documents related to the enforcement of the Directory 

Statute and Escrow Statute, as well as the MSA. (App. 280-296.)  Such 

documents may yield information related to the intent and purpose of the 

Directory Statute.  Indeed, the manner in which the statute is enforced will 

likely reveal the initial purpose for the statute. 

Finally, the lower court ruled that the People were not required to 

answer requests for admission 42, 43.1, 43.2, 44.1, 45.1, 45.2, 46.1, 49.1, 

49.2, 50.1, 50.2, 54.1, 54.2 and 55.2. (App. 1062.)  Many of the requests seek 

admissions related to whether the State was: (i) diligently enforcing the 

Escrow Statute; and (ii) required under the MSA to enact a Directory Statute 

to make it possible for the State to enforce the Escrow Statute against Indian-

owned cigarette manufactures. (App. 297-315.)  Thus, through the requests 
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for admission, NWS was seeking information regarding whether the State 

specifically enacted the Directory Statute to force Indian-owned cigarette 

manufacturers and distributors to pay into the escrow fund.7  

Finally, in requests for admission 54.1, 55.1 and 55.2, NWS requested 

information related to the State’s amendment to the term “units sold” in the 

Escrow Statute.  Because the requests for admission sought information 

directly related to the purpose and intent of the amendment, the People 

should have been ordered to answer the requests. 

 Order of the Court Dated September 9, 2016 (App. 3035-42.) 

 In the Order dated September 9, 2016, the lower court denied NWS’s 

motion to compel the People to produce documents in response to two 

document requests. (App. 3035-42.)  In the first request, NWS demanded 

production of all pleadings prepared by the State in the 2003 NPM 

Arbitration.  (App. 1341.)  NWS made the request because it believes that 

during the arbitration, the State presented the factual and legal position that 

the MSA did not apply to cigarette sales made by Indian-owned cigarette 

                                                            
7  Because Indian-owned cigarette manufacturers did not join the  
MSA, the only other way they could have their cigarette brands placed  
on the State’s tobacco directory was to pay into the escrow fund.   
Although the People state that this is not true, the application form for 
inclusion in the Directory provides that the applicant must certify that it: (i) 
is a “Participating Member” of the MSA; or (ii) made a “deposit into the 
qualified escrow fund.” (See Form JUS-TOB 1 available at     
https://oag.ca.gov/tobacco/directory/forms.) 
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manufacturers and distributors, and thus, such businesses were not required 

to make payments into the escrow fund. 

If the People took such position, it would be in direct conflict with the 

position it took in this case – i.e., that the cigarettes NWS was distributing 

needed to be listed on the State’s tobacco directory.  Such an inconsistency 

would indicate that the laws related to the listing of Native American grown 

tobacco products on the State directory were unclear and, therefore, NWS 

should not be penalized for failing to comply with the ambiguous law.  Thus, 

NWS should have been granted access to the arbitration pleadings. 

In the second document request, NWS demanded the production of 

documents related to the State’s application of the Directory Statute and 

Escrow Statute to tobacco products sold in Indian Country. (App. 1349.)  

Such documents are relevant because the manner in which the State enforces 

the statutes will reveal the manner in which the State interpreted the statutes.  

Indeed, if the State interpreted the statutes to mean that Indian-owned 

manufacturers and distributors were not required to place cigarette sold in 

Indian Country onto the State’s directory, such an interpretation would 

provide NWS with the argument that the cigarettes it was distributing did not 

have to be listed on the directory. 

The lower court also granted in the Order dated September 9, 2016, 

two discovery related cross-motions filed by the People.  In the cross-

motions, the People sought to quash: (i) the deposition notice served upon 
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the People seeking the deposition of the person most knowledgeable at the 

Office of the Attorney General (App. 1108-11); and (ii) the deposition 

subpoena served upon the State of California Board of Equalization. (App. 

1068-71). 

With respect to the deposition notice served upon the Office of the 

Attorney General, NWS was simply seeking to depose the person from the 

plaintiff who possessed the most knowledge regarding the facts of this case 

(i.e., a party deposition). (App. 1168-1174.)  Upon reviewing the documents 

produced during discovery, the person who appeared to possess the most 

knowledge is Dennis Eckhart.  The produced documents revealed that Mr. 

Eckhart was involved in drafting and enacting the Directory Statute and 

Escrow Statute – a fact that the People do not dispute. (App. 1566-82.)  

Because NWS is challenging the purpose and intent of the statutes through 

its equal protection defense, it is reasonable that NWS would be interested in 

deposing a person who was involved in drafting and enacting the statutes. 

The People claim that NWS should not be permitted to depose Mr. 

Eckhart because he is an attorney with the Office of the Attorney General 

and such office is “in effect a law firm for the People.”  Although Mr. Eckhart 

may be an attorney with the Office of the Attorney General, that does not 

automatically insulate him from having to provide testimony regarding the 

pre-litigation input he provided in relation to the drafting and enactment of 

the Directory Statute and Escrow Statute.  NWS understands that it cannot 
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seek information from Mr. Eckhart regarding the People’s prosecution of this 

lawsuit and the strategy involved in the prosecution, but that does not mean 

it should be barred from seeking from Mr. Eckhart information regarding the 

purpose and intent of the statutes.  Significantly, in United States v. Philip 

Morris Inc. (D.D.C. 2002) 209 F.R.D. 13, the court, in disregarding the three-

step test set forth in Spectra-Physics, Inc. v. Superior Court (1988) 198 

CalApp.3d 1487, permitted the plaintiff to depose in-house counsel for the 

tobacco manufacturer defendants because the deponents were fact witnesses 

privy to relevant pre-litigation factual matters and the plaintiff was “not 

seeking to depose counsel about the defense or litigation strategies related to 

[the] case.”    

Accordingly, rather than grant the People’s cross-motion to quash the 

deposition notice, the lower court should have entered a protective order 

permitting NWS to depose Mr. Eckhart with the mandate that NWS refrain 

from asking Mr. Eckhart any questions regarding the People’s prosecution 

of the lawsuit or the People’s strategy in the lawsuit. 

The People also argue that the lower court properly granted the cross-

motion to quash because even if Mr. Eckhart was involved with the drafting 

and enactment of the Directory Statute and Escrow Statute, Mr. Eckhart’s 

“views or motives are not relevant to the issue of the Legislature’s intent . . . 

.”  The People miss the point regarding NWS’s request to depose Mr. 

Eckhart.  NWS is not interested in obtaining information related to Mr. 
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Eckhart’s personal views regarding the statutes; rather it is interested in 

obtaining the knowledge Mr. Eckhart possesses regarding the Legislature’s 

intent with the statutes.  Because Mr. Eckhart was involved with drafting the 

statutes, it is very likely that he has intimate knowledge of the Legislature’s 

reasons for the statutes.  Thus, the lower court should have permitted NWS 

to depose Mr. Eckhart. 

With respect to the deposition subpoena that was served upon the 

Board of Equalization (App. 1180-1185), NWS was seeking information as 

to whether, prior to the 2013 amendment of the term “units sold,” the Board 

sought collection of excise taxes from cigarette sales made by Indian-owned 

manufacturers and distributors.  Such information is critical because prior to 

the amendment, if no tax was collected on a cigarette sale: (i) that sale would 

not be included in the State’s calculation of escrow amount owed; and thus 

(ii) no escrow payment would need to be made by the manufacturer or 

distributor. 

The People argue that such information is irrelevant because 

“compliance with the Escrow Statute, not payment of escrow, is a 

requirement for a non-participating manufacturer to get on the Directory.”  

Tellingly, the People fail to clarify that to comply with the Escrow  

Statute for the purposes of being placed on the Directory Statute, a non-

participating manufacturer or distributor must make payments into the 

escrow fund.  Indeed, as stated above, the State’s application form for 
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inclusion in the Directory requires the applicant to certify that it: (i) is a 

“Participating Member” of the MSA; or (ii) made a “deposit into the 

qualified escrow fund.” (See Form JUS-TOB 1 available at 

https://oag.ca.gov/tobacco/directory/forms.)  Thus, the lower court erred in 

granting the People’s cross-motion to quash the deposition subpoena and in 

refusing to allow NWS to depose the Board of Equalization. 

Order of the Court Dated December 9, 2016 (App. 4161-76) 

NWS served a deposition subpoena upon Philip Morris USA, Inc. 

(“Philip Morris”) seeking information related to communications Philip 

Morris had with the State Legislature during the drafting of the Directory 

Statute and Escrow Statute. (App. 3049-70.)  NWS’s belief that Philip Morris 

was involved in the development of the statutes was confirmed in Philip 

Morris’s motion to quash the deposition subpoena wherein Philip Morris 

stated that it was “among the many manufacturer and government parties 

joining the MSA and supporting bills enacting California’s Escrow and 

Directory Statutes, as well as similar statutes in other jurisdictions joining 

the MSA.” (App. 3224.)   

Contrary to the People’s contention, NWS is not interested in whether 

Philip Morris placed any influence upon the Legislature regarding the final 

version of the bills that were introduced to the State Legislature, but rather 

whether Philip Morris, during the process, obtained any knowledge of the 

State’s purpose and intent with the statutes.  Thus, the lower court should 
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have permitted NWS to depose Philip Morris to determine whether Philip 

Morris possesses any information regarding the State’s intent in enacting the 

Directory Statute and Escrow Statute.    

 In sum, because NWS is entitled to discovery to determine whether 

the Directory Statute, Escrow Statute and relevant amendment were enacted 

with animus towards Indian-owned tobacco businesses, this court should 

reverse the lower court’s denial of NWS’s motions to compel and the 

granting of the motions to quash filed by the People, the Board of 

Equalization and Philip Morris.  Furthermore, because NWS was denied 

access to critical information that could have been used to defeat the People’s 

motion for summary judgment, this court should also reverse the lower 

court’s granting of summary judgment in the People’s favor. 

II. The lower court erred in denying NWS’s motion for summary 
judgment and granting the State’s motion for summary judgment 
because NWS should have prevailed on its defenses. 

As set forth in NWS’s opening brief on appeal, the lower court erred 

in rejecting NWS’s defenses, which included defenses that:  (1) the State’s 

claims were preempted under White Mountain Apache Tribe v. Bracker 

(1980) 448 U.S. 136; (2) there was no personal jurisdiction over NWS; and 

(3) the Directory Statute violated the Equal Protection Clause.  (See NWS’s 

Op. Br. at 43-50.)  In opposition, the State contends that NWS should not 

have prevailed on any of its defenses.  As set forth in greater detail below, 

the lower court erred in denying NWS’s motion for summary judgment and 
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granting the State’s motion, and nothing the State has said supports 

affirmance.  NWS properly asserted constitutional barriers to enforcement of 

the State’s regulations against it in this action.  

A. NWS raised a meritorious preemption defense to the entire 
action. 

In its opening brief, NWS asserted that the lower court erred in 

rejecting its preemption defense to the action.  (See NWS’s Op. Br. at 37-

43.)  In particular, NWS asserted that the lower court erred by conflating the 

two distinct tests for evaluating whether enforcement of a state law on 

conduct occurring on an Indian reservation has been preempted as articulated 

by the Supreme Court in Bracker.  (See id.)  The State responded by 

contending that NWS misread Bracker, that NWS failed to adduce evidence 

in support of its preemption defense, and that the conduct at issue occurred 

off-reservation and thus, Bracker was inapplicable.  (See Pl.’s Opp’n at 27-

32.)  The State is wrong on all three points. 

First, with respect to NWS’s interpretation of Bracker, the Court 

could not have been clearer when it discussed its rulings on preemption.  

Noting that there are “no rigid rule[s]” on analyzing preemption, and that 

summarizing its historic rulings could be “treacherous,” the Court recognized 

two different rules for analyzing whether a state’s desire to enforce its laws 

on conduct occurring on a reservation is preempted.  Under the first scenario, 

“[w]hen on-reservation conduct involving only Indians is at issue, state law 
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is generally inapplicable, for the State’s regulatory interest is likely to be 

minimal and the federal interest in encouraging tribal self-government is at 

its strongest.”  Bracker, 448 U.S. at 144.  The fact that on-reservation conduct 

occurred between or among Indians is dispositive.  The Supreme Court did 

not direct courts to look any further. 

However, under the second scenario, when “a State asserts authority 

over the conduct of non-Indians engaging in activity on the reservation,” 

courts have a “more difficult question[] to resolve.”  Id.  Under this second 

scenario, courts must examine the language of relevant federal treaties and 

statutes, as well as the “broad policies that underlie them and the notions of 

sovereignty that have developed from historical traditions of tribal 

independence.”  Id. at 144-45.  This second inquiry requires “a particularized 

inquiry into the nature of the state, federal, and tribal interests at stake, an 

inquiry designed to determine whether, in the specific context, the exercise 

of state authority would violate federal law.”  Id. at 145.  There is nothing in 

Bracker that indicates that courts should engage in this heightened and 

“particularized” review when the only conduct at issue is on-reservation 

conduct of Indians.   

To bolster its opposition, the State points to decisions from other 

states in which the courts rejected NWS’s preemption argument by holding 

that the second rule governed resolution of the issue and that NWS failed to 

present evidence for the court’s heightened and particularized review under 
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the second rule.  (See Pl.’s Opp’n at 28-29.)  Two wrongs do not make a 

right.  The fact that other courts have misapplied Bracker does not mean that 

this Court should adopt those flawed rulings.     

Here, the Court’s first statement on preemption is applicable because 

the conduct at issue was Indian-to-Indian transactions.  NWS, a company 

chartered under the laws of the Sac and Fox Nation of Oklahoma, and owned 

by Arthur Montour, an enrolled member of the Seneca Nation of Indians 

(App. 4101, 4107) sold its cigarettes to Big Sandy Rancheria, a federally 

recognized Indian tribe that resides on a reservation located near Auberry, 

California.  (App. 4102.)  Whether or not Big Sandy Rancheria subsequently 

sold those cigarettes to non-Indians is not at issue in this action. Instead, this 

action seeks to enforce California law on the transactions that occurred 

between NWS and Big Sandy Rancheria, which are Indian-to-Indian 

transactions.  

For these reasons, the lower court incorrectly denied NWS’s motion 

for summary judgment on its preemption defense.  The lower court analyzed 

preemption under the second scenario (which is the wrong Bracker standard 

at issue in this case), and penalized NWS for failing to present evidence in 

support of its preemption argument (which was not required under the first 

scenario articulated in Bracker). 

Finally, the State incorrectly argues that the conduct at issue occurred 

off-reservation because NWS used “middlemen” to deliver the cigarettes to 
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Big Sandy.  (See Pl.’s Opp’n at 30-32.)  The State also points to other 

conduct, such as NWS’s processing of Big Sandy Rancheria’s orders from 

its facility located within the Seneca Nation of Indians, as further evidence 

that the conduct at issue is off-reservation.  The problem with this argument 

is that if NWS’s conduct is limited to activities like those examples, then 

NWS could not have been found to have entered the State for purposes of 

personal jurisdiction.  Either NWS entered the territory controlled by Big 

Sandy Rancheria, and that entry would mean that NWS and Big Sandy 

Rancheria engaged in on-reservation conduct, or NWS did not enter Big 

Sandy Rancheria, and there is no colorable argument that NWS entered the 

State, even under the State’s incorrect theory that entry into Big Sandy 

Rancheria should be equated with entry into the State, for purposes of the 

State’s exertion of personal jurisdiction over NWS.  It can be one or the other, 

but it cannot be both.                

B. There was no personal jurisdiction over NWS. 

In its opening brief, NWS asserted that the lower court erred in 

refusing to entertain its challenge to personal jurisdiction because regardless 

of whether that issue had been litigated before, it was an issue of fundamental 

importance, and should have been revisited on the merits in light of recent 

Supreme Court cases on personal jurisdiction.  (See NWS’s Op. Br. at 44-

46.)  Critically, the Court’s rulings in Walden v. Fiore (2014) 571 U.S. 277 

and Bristol-Meyers Squibb Co. v. Superior Court of California (2017) 582 
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U.S. ___, 137 S. Ct. 1773, issued after resolution of NWS’s demurer, 

demonstrate that the State overreached its jurisdiction by bringing this action 

against NWS because NWS never entered the State based on the specific 

terms of its sales agreements and such de minimus contacts are insufficient 

to establish personal jurisdiction over NWS.  (See id.)    

In opposition, the State contends that the lower court correctly 

declined to address the merits of NWS’s jurisdiction argument because NWS 

waived its right to litigate that argument by answering the complaint, 

litigating discovery, and moving for summary judgment after resolution of 

NWS’s demurer.  (See Pl.’s Opp’n at 20.)  In support of its waiver argument, 

the State points to Roy v. Superior Court (2005) 127 Cal.App.4th 337, 341 

for the position that, when a defendant answers a complaint, rather than 

defaults, the defendant has waived any personal jurisdiction arguments.   

The procedural posture of Roy is notably different from this case.  In 

Roy, the defendant filed an answer in which it raised affirmative defenses 

including personal jurisdiction; however, the defendant participated in case 

appearances and discovery prior to bringing its challenge to personal 

jurisdiction.  The court rightly found that the defendant’s initial participation 

in other aspects of the litigation constituted a waiver of its subsequent 

jurisdictional challenge.  In this case, NWS filed a demurrer challenging 

jurisdiction, which it won.  (App. 8-10; 40-45.)  On appeal, the Third District 

reversed.  See People v. Native Wholesale Supply Co. (2011) 196 
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Cal.App.4th 357.  Only after vigorously litigating personal jurisdiction did 

NWS answer the complaint, but the answer included a defense of personal 

jurisdiction.  (App. 2868.)  On summary judgment, NWS asked the lower 

court to revisit the determination on personal jurisdiction in light of the ever-

developing precedent from the Supreme Court on this fundamental issue.  

Consequently, a case like Roy, involving a defendant’s failure to assert 

personal jurisdiction at the outset of the case, should not bar a court from 

revisiting NWS’s personal jurisdiction argument, particularly in light of the 

Supreme Court’s decisions in Walden and Bristol-Meyers, as discussed in 

greater detail in NWS’s opening brief.  (See NWS’s Op. Br. at 44-46.)       

Second, the State points to Code Civ. Proc. § 418.10(e)(2) in further 

support of its waiver argument.  This Court should address personal 

jurisdiction on the merits, regardless of a State statute on waiver because a 

state statute cannot trump a constitutional right.  By asking the courts to 

revisit its personal jurisdiction challenge, NWS seeks to protect its rights 

under the Due Process Clause, because personal jurisdiction is a matter of 

whether the Due Process Clause allows a state to subject an out-of-state 

defendant to its jurisdiction.  See Walden, 571 U.S. at (“The Due Process 

Clause of the Fourteenth Amendment constrains a State’s authority to bind a 

nonresident defendant to a judgment of its courts.”).  The Supreme Court has 

made it clear that when a state statute or judicial holding collides with the 

Due Process Clause, the protections afforded under the Due Process Clause 
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control and the state statute or judicial ruling is invalid.  See, e.g., Oberge v. 

Hodges (2015) 576 U.S. ___, 135 S.Ct. 2584, 2605 (invalidating state 

statutes defining marriage as being solely between a man and a woman as 

incompatible with the Due Process Clause).   

Here, Code Civ. Proc. § 418.10(e)(2) should not be invoked as a 

reason for any court refusing to revisit the issue of personal jurisdiction when 

that issue was properly before the court as an initial matter on a demurer.  

Putting defendants in the position of choosing between defaulting on the 

merits to preserve a personal jurisdiction argument for appeal or raising a 

defense to the merits but forever waiving the right to litigate personal 

jurisdiction, no matter what the Supreme Court says about the contours of 

personal jurisdiction under the Due Process Clause renders Code Civ. Proc. 

§ 418.10(e)(2) infirm.    

Finally, since NWS litigated its demurrer, the Supreme Court has 

specifically called into question the validity of the State’s personal 

jurisdiction analysis.  In 2017, the Supreme Court resolved a personal 

jurisdiction challenge in favor of an out-of-state defendant, recognizing that 

California’s “sliding scale approach” to specific jurisdiction analysis was 

incompatible with the requirements identified by the Court for any state to 

exercise specific personal jurisdiction over an out-of-state defendant.  See 

Bristol-Meyers, 137 S. Ct. at 1781-82.  It is patently unfair to dismiss NWS’s 

personal jurisdiction challenge when the Supreme Court has ruled that 
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California’s requirements for finding specific personal jurisdiction over an 

out-of-state defendant do not withstand scrutiny under the Court’s rulings.  

In light of all of these developments, this Court should reverse the lower 

court’s decision declining to review NWS’s personal jurisdiction challenge.        

C. The Directory Statute violates the Equal Protection Clause. 

In its opening brief, NWS asserted that the lower court erred in 

rejecting its equal protection defense to enforcement of the Directory Statute.  

(See NWS Op. Br. at 46-50.)  Additionally, NWS asked this Court to reverse 

the lower court’s discovery rulings, to allow NWS to develop the facts 

necessary to litigate its equal-protection defense.  (See id. at 27-28.)  In 

opposition, the State asks this Court to affirm the lower court on the basis 

that NWS failed to establish the elements necessary to prevail on its equal-

protection defense.  (See Pl.’s Opp’n at 20-27.)  Further, the State faults NWS 

for not including this defense in its motion for summary judgment.  (See id. 

at 21 n.5.) 

This Court should disregard the State’s arguments because the State 

deprived NWS of the ability to properly litigate this defense.  The State 

fought every discovery demand NWS served with respect to its equal-

protection defense and the lower court denied NWS’s motion to compel as 

set forth in greater detail above in Point 1.B.  Without the necessary 

discovery, NWS made the best arguments it could.  Because the lower court 

erred in denying NWS’s discovery motions and in granting the People’s and 



33 
 

Philip Morris’s discovery motions, NWS was unable to properly litigate its 

equal protection defense.  NWS respectfully urges this Court to reverse the 

lower court’s ruling on the discovery motions mentioned above and on 

NWS’s equal protection defense to enable NWS to have a full and fair 

opportunity to litigate this defense. 

III. The lower court erred in granting the People’s Motion for 
Attorneys’ Fees. 

In its opening brief, NWS asserted that the lower court erred in 

awarding the People attorneys’ fees.  Notably, the People failed to refute 

NWS’s contention that attorneys’ fees should not have been awarded because 

neither the Order Granting the People’s Motion for Summary Judgment 

(App. 4187-4205) nor the Final Judgment (App. 4211-14) provide that the 

People are entitled to attorneys’ fees.  Such failure indicates that a reversal 

of the lower court’s granting of the People’s motion for attorneys’ fees is 

warranted. 

The People’s motion for attorneys’ fees should also be reversed 

because NWS was not provided with an opportunity to conduct discovery to 

determine whether the Office of the Attorney General has an internal policy 

regarding the hourly rates of its attorneys and paralegals.  Discovery was 

necessary because a factual question exists regarding the hourly rate charged 

by the Office of Attorney General.  For instance, although attorney Michelle 

Hickerson submitted declarations earlier in the lawsuit swearing, under oath, 
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that her hourly rate was $170.00 (App. 5172, 5165-68), she surprisingly 

stated in the motion for attorneys’ fees that her hourly rate is $500.00.  This 

discrepancy should have been explored through discovery.  Thus, NWS 

should have been granted the opportunity to flesh out the truth regarding the 

hourly rates charged by the Office of the Attorney General through 

discovery. 

The People contend that NWS’s argument fails because NWS never 

served discovery related to attorneys’ fees.  NWS, however, opposed the 

motion for attorneys’ fees by expressly requesting permission to conduct 

limited discovery in relation to the motion. (App. 5083-84.)  In fact, the lower 

court acknowledged NWS’s request by stating in the Order Granting 

People’s Motion for Attorneys’ Fees that it would not “stay the motion to 

allow NWS to conduct discovery to determine whether the People have an 

internal policy regarding the hourly rates for its attorneys which show that 

the People’s rates are significantly less that the rates sought in [the] motion.” 

(App. 5460.)  Since the People’s contention is unsubstantiated and a question 

of fact exists regarding the hourly rates charged by the Office of the Attorney 

General, this Court should reverse the lower court’s granting of the People’s 

motion for attorneys’ fees. 

The People also failed to provide a credible argument opposing 

NWS’s contention that it was unreasonable for the lower court to award fees 

in relation to the work allegedly performed by Ed DuMont ($14,437.50) and 



35 
 

Monica Gable ($218,643.75) because both individuals failed to submit 

declarations confirming their time.  For instance, contrary to the People’s 

contention, Rancho Mirage Country Club Homeowners’ Assn. v. Hazelbaker 

(2016) 2 Cal.App.5th 252, 263, does not stand for the proposition that there 

is no requirement that each timekeeper submit a declaration confirming the 

amount of time he or she billed to a file.  Rather, the court in Rancho Mirage 

stated that “an attorney’s testimony as to the number of hours worked is 

sufficient evidence to support an award of attorney fees, even in the absence 

of detailed time records. Rancho Mirage, 2 Cal. App.5th at 242-243 

(emphasis added).  Since neither Mr. DuMont nor Ms. Gable provided the 

necessary testimony (i.e. declaration) to verify their time, the People failed 

to submit sufficient evidence to substantiate their fee amounts.  

 Similarly, although the People cite Syers Props. III, Inc. v. Rankin 

(2014) 226 Cal.App.4th 691, to support its contention, said case provides that 

“trial courts have discretion to award fees based on declarations of counsel 

describing the work they have done and the court’s own view of the number 

of hours reasonably spent.” Syers, 226 Cal. App. at 698 (emphasis added).  

Thus, Syers confirms that in order to sufficiently support a motion for 

attorneys’ fees, attorneys must submit declarations which validate the work 

“they have done” to obtain a fee award.  Since neither Mr. DuMont nor Ms. 
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Gable submitted declarations confirming the work they allegedly performed, 

the lower court should not have awarded the fees they requested.8 

With respect the reasonableness of the People’s total fee request, the 

People failed to provide an explanation as to why it needed eight attorneys 

to litigate this case.  Rather, the People chose to criticize NWS’s comment 

that its defense counsel only used three attorneys.  Such tactic, however, does 

not relieve the People from explaining why it needed a team of eight 

attorneys, as well as multiple paralegals, to litigate a case that   concerned 

only one defendant, court ordered limited discovery, a short eight year time 

period (2004-2012) and no trial.  The People’s silence regarding this issue is 

telling.  Accordingly, this Court should find that the People’s use of eight 

attorneys to litigate this case, and the hours those attorneys allegedly worked, 

were excessive. 

Regarding the $500.00 hourly rate allowed by the lower court for Ms. 

Hickerson’s time, as stated above, said amount is inconsistent with the 

$170.00 hourly rate Ms. Hickerson claimed to charge in two sworn 

declarations submitted earlier in the lawsuit.  The People’s contention that 

Ms. Hickerson has not presented inconsistent hourly rates is belied by the 

                                                            
8  The People also cite Chavez v. Netflix, Inc. (2008) 162 Cal.App.4th 
43, to support its contention that a single declaration can be used to confirm 
the hours billed by multiple attorneys.  The court in Chavez, however, does 
not indicate if the declaration at issue was only signed by one attorney.  It is 
possible that the declaration was signed by each attorney referred to in the 
declaration.  
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facts of this case.  Moreover, although the People argue that the Attorney 

General is “not be bound by internal rates,” such argument does not change 

the fact that earlier in the case, Ms. Hickerson swore, under oath, that her 

hourly rate for this case was $170.00 and now, she is conveniently claiming 

her hourly rate is significantly higher.   

The purpose of the doctrine of judicial estoppel is to “maintain the 

integrity of the judicial system and to protect parties from an opponents’ 

unfair strategies.”  People v. Castillo (2010) 49 Cal.4th 145, 158.  This 

purpose will not be realized if this Court provides government attorneys the 

right to: (i) make statements in declarations which are inconsistent with 

sworn statements made in previously submitted declarations; and (ii) 

disingenuously increase their hourly rates when it becomes apparent they 

may prevail with a motion for attorneys’ fees.  Accordingly, in the event this 

Court determines the People are entitled to fees, it should limit Ms. 

Hickerson’s award to $503,072.50 ($170.00 x 2,959.25 hours). 

Finally, contrary to the People’s contention, NWS did provide 

evidence that the hourly rates used by the lower court to calculate the 

attorneys’ fees award was unreasonable.  For instance, contrary to the 

People’s contention, the court in Mountjoy v. Bank of America, N.A. (2016) 

245 Cal.App.4th 266, did reject a higher hourly rate requested by the movant 

before determining that the appropriate hourly rate was $260.00.  Indeed, in 

Mountjoy, the court, in affirming the trial court’s rejection of the requested 
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hourly rates of $450.00 and $350.00, applied a billing rate of $260.00 per 

hour “drawn from the rate billed by the [defendant’s] attorney, finding that 

rate “reasonable and more closely comports with those in the local 

community.” Id. at 271. 

Furthermore, although the People disregarded NWS’s reference to the 

Laffey Matrix, in Syers, a case cited by the People, the court in nearby 

Alameda County affirmed the trial court’s use of the Laffey Matrix, adjusted 

for the San Francisco Bay Area, when determining reasonable hourly rates.  

The rates implemented by the court in Syers were $517.75 for an attorney 

with 20-plus years of experience and $299.75 for three attorneys with less 

experience. Syers, 226 Cal.App.4th at 696.  Said amounts are noticeably less 

than the hourly rates awarded by the lower court in this case: (i) $750.00 for 

Mr. DuMont; (ii) $675.00 for Mr. Eckhart; (iii) $675.00 for Ms. Kaplan; (iv) 

$675.00 for Ms. Leaf; (v) $525.00 for Mr. Edson; (vi) $500.00 for Ms. 

Hickerson; (vii) $400.00 for Mr. Wellington; and (viii) $325.00 for Ms. 

Flum. (App. 5464.)   

Thus, in the event this Court affirms summary judgment on behalf of 

the People, and finds that the People are entitled to attorneys’ fees, 

adjustments to the hourly rates utilized by the lower court to calculate the fee 

award is warranted. 
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CONCLUSION 

 For all these reasons, NWS respectfully requests that this Court enter 

an order: (i) reversing the lower court’s decision in the February 16, 2016 

Report denying NWS’s motion to compel; (ii) reversing the lower court’s 

decision in the July 22, 2016 Report denying NWS’s motion to compel; (iii) 

reversing the lower court’s decision in the July 22, 2016 Report granting the 

People’s motion for protective order and the Board of Equalization’s motion 

for protective order; (iv) reversing the lower court’s decision in the October 

25, 2016 Report granting Philip Morris’s motion to quash; (v) reversing the 

lower court’s denial of NWS’s motion for summary judgment in the Order 

dated December 28, 2016; (vi) reversing the lower court’s granting of the 

People’s motion for summary judgment in the Order dated December 28, 

2016; (vii) reversing and vacating the Final Judgment entered on December 

28, 2016; and (viii) reversing the lower court’s granting of the People’s 

motion for attorneys’ fees in the Order dated April 18, 2017. 

DATED:  October 30, 2018       Respectfully submitted. 
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