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INTRODUCTION 

This appeal arises from one of multiple lawsuits by plaintiff Stand Up for 

California! and its allies seeking to block the North Fork Rancheria of Mono 

Indians from developing a gaming facility on its trust land—a facility that will help 

North Fork, which has no other significant source of revenue, meet the urgent 

needs of its impoverished citizens.   

The Secretary of the Interior approved North Fork’s gaming project under 

the Indian Gaming Regulatory Act (“IGRA”), concluding that it would be in North 

Fork’s best interest and not detrimental to the surrounding community, and the 

Governor of California agreed.  The Secretary thereafter acquired in trust a 305-

acre parcel of mostly vacant land in Madera County, California for North Fork’s 

project.  Stand Up challenged the Secretary’s actions in the U.S. District Court for 

the District of Columbia—arguing in part that they violated IGRA, the National 

Environmental Policy Act (“NEPA”), and the Clean Air Act (“CAA”)—and lost.  

The district court rejected Stand Up’s “scorched earth effort to undermine the 

legitimacy” of the Secretary’s actions.  Stand Up for California! v. U.S. Dep’t of 

Interior, 204 F. Supp. 3d 212, 323 (D.D.C. 2016).  A unanimous panel of the U.S. 

Court of Appeals for the D.C. Circuit affirmed the district court in all respects, 

admonishing Stand Up, “Enough is enough!”  Stand Up for California! v. U.S. 
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Dep’t of Interior, 879 F.3d 1177, 1186 (D.C. Cir. 2018), cert. denied, 139 S. Ct. 

786 (2019).    

In the meantime, a California voter referendum funded by North Fork’s 

opponents rejected North Fork’s tribal-state gaming compact, required by IGRA 

for class III, “casino-style” gaming.  Although IGRA requires states to negotiate in 

good faith over a compact, California refused to negotiate with North Fork over a 

new compact.  Pursuant to IGRA’s detailed remedial scheme, the U.S. District 

Court for the Eastern District of California found that California had failed to 

negotiate in good faith and ordered the parties to mediation.  When mediation 

failed, the Secretary did what IGRA requires:  as a substitute for a compact, he 

issued secretarial procedures “consistent with the proposed compact selected by 

the mediator” and “under which class III gaming may be conducted.”  25 U.S.C. 

§ 2710(d)(7)(B)(vii). 

Stand Up then filed this suit.  It argues that, notwithstanding IGRA’s plain 

language and the purpose of IGRA’s remedial scheme, the Secretary may not issue 

secretarial procedures “under which class III gaming may be conducted” as it 

could be under a compact.  Rather, Stand Up contends, secretarial procedures are 

inferior to compacts and may not allow a tribe to provide the most commercially 

important form of class III gaming, slot machines.  As the court below put it, this 

claim is “absurd.”  ER11.  Stand Up also argues that the Secretary should have 
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engaged in a NEPA and CAA analysis before issuing secretarial procedures.  But 

North Fork’s project underwent a four-year NEPA review and a CAA analysis at 

the point when those processes were appropriate:  when the Secretary had the 

discretion to authorize North Fork’s project and determine its scope.  IGRA gave 

the Secretary no discretion to refuse to issue secretarial procedures, no discretion to 

use secretarial procedures to modify North Fork’s project in light of environmental 

concerns, and no time to conduct a lengthy NEPA or CAA review.  Accordingly, 

as the district court correctly held, neither NEPA nor the CAA applies here.   

In short, Stand Up’s arguments are meritless, and this lawsuit and appeal 

amount to nothing more than a stalling tactic that seeks to wear down North Fork 

and exhaust its resources.  As the D.C. Circuit said, enough is enough.  The district 

court’s judgment should be affirmed. 

JURISDICTION 

North Fork agrees with Stand Up’s jurisdictional statement. 

STATEMENT OF ISSUES 

1. Did the Secretary’s prescription of secretarial procedures for North 

Fork violate the Johnson Act? 

2. Did the Secretary’s prescription of secretarial procedures for North 

Fork violate NEPA?   
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3. Did the Secretary’s prescription of secretarial procedures for North 

Fork violate the CAA?   

STATUTORY AND REGULATORY PROVISIONS INVOLVED 

Relevant provisions of IGRA, the Johnson Act, NEPA, and the CAA, as 

well as their implementing regulations, are set forth in the addendum. 

STATEMENT OF THE CASE 

A. North Fork And The Proposed Gaming Project 

North Fork is a federally recognized Indian tribe located in Madera County, 

California.  ER63.  Most of North Fork’s roughly 2,000 citizens live below the 

poverty line, and their unemployment rate far exceeds the state and federal rates.1  

Aside from the proposed gaming project at issue in this case, North Fork has no 

source of revenue other than federal grants and California Revenue Sharing Trust 

Fund distributions.  SER9.  North Fork’s Rancheria is held in trust for individual 

tribal members, not for the Tribe.  ER209-210.  And North Fork’s only other trust 

land is ineligible for gaming under federal law and, like its Rancheria, is in a 

remote, mountainous, and environmentally sensitive area unsuitable for 

commercial development.  ER204-205, 209-210.  Without the planned gaming 

                                           
1  See, e.g., U.S. Dep’t of Interior, Bureau of Indian Affairs, Final 
Environmental Impact Statement, North Fork Casino, North Fork Rancheria of 
Mono Indians Fee-To-Trust and Casino/Hotel Project (“FEIS”), at 10 (Feb. 2009), 
http://www.northforkeis.com/documents/final_eis/files/Section_1.pdf (“Section 1 
Purpose and Need”). 
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project, North Fork cannot adequately support its tribal government, its citizens’ 

needs, and cultural initiatives preserving the Mono heritage.  SER9. 

In 2005, North Fork submitted a fee-to-trust application to the U.S. 

Department of the Interior (“Interior”) to have a 305-acre parcel of unincorporated 

and mostly vacant land in Madera County (the “Madera Site”) taken into trust 

under the Indian Reorganization Act.  ER196, 209.  In 2006, North Fork requested 

that the Secretary allow gaming on the Madera Site under IGRA.  ER2, 264-265. 

B. The Statutory Scheme 

IGRA.  IGRA was enacted in 1988 to provide “a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments.”  25 U.S.C. 

§ 2702(1).  Although IGRA generally prohibits gaming on lands acquired into trust 

after 1988, it contains exceptions, including (as relevant here) when the Secretary 

makes a two-part determination that “a gaming establishment on newly acquired 

lands [1] would be in the best interest of the Indian tribe and its members, and [2] 

would not be detrimental to the surrounding community,” and “the Governor of the 

State in which the gaming activity is to be conducted concurs in the Secretary’s 

determination.”  Id. § 2719(b)(1)(A).   

IGRA divides gaming on Indian lands into three classes.  Class I gaming, 

which includes social games for minimal prizes, is permitted on all Indian lands. 
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25 U.S.C. §§ 2703(6), 2710(a)(1).  Class II gaming, which includes bingo and 

unbanked card games, is permitted on Indian lands in states that, like California, 

permit such gaming, so long as the gaming is not otherwise prohibited by federal 

law.  Id. §§ 2703(7), 2710(b)(1)(A).  Class III gaming, sometimes called “casino-

style” gaming, is permitted on Indian lands if it is located in a state that “permits 

such gaming for any purpose by any person, organization, or entity,” as California 

does, and if it is conducted either “in conformance with a Tribal-State compact,” 

id. § 2710(d)(1)(B), (C), or pursuant to procedures imposed by the Secretary, id. 

§ 2710(d)(7)(B)(vii). 

Although a tribal-state compact is not a prerequisite to class III gaming, 

IGRA contemplates that a tribe seeking to conduct class III gaming will first 

attempt to obtain a compact.  IGRA requires the tribe’s home state to “negotiate 

with the Indian tribe in good faith to enter into … a compact.”  25 U.S.C. 

§ 2710(d)(3)(A).  The statute then provides a highly regimented remedial scheme 

that tribes may invoke if the state fails to negotiate in good faith.  Id. § 2710(d)(7).  

As the first step, a tribe may sue the state in federal district court; if the court finds 

that the state failed to negotiate in good faith, the court “shall order” the state and 

the tribe to conclude a compact within 60 days.  Id. § 2710(d)(7)(A)(i), (B)(iii).  If 

that fails, the court appoints a mediator.  Id. § 2710(d)(7)(B)(iv).  The tribe and the 

state are required to submit their “last best offer for a compact” to the mediator, 
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who “shall select” the compact that “best comports with” IGRA, “any other 

applicable Federal law,” and the court’s findings and order.  Id.  If the state 

consents to the mediator-selected compact within 60 days, that becomes the tribal-

state compact, which the Secretary must approve within 45 days.  Id. 

§ 2710(d)(7)(B)(vi), (d)(8)(C).  If the state fails to consent within 60 days—as 

occurred here—the mediator “shall notify” the Secretary, and the Secretary “shall 

prescribe” secretarial procedures that are “consistent with the proposed compact 

selected by the mediator …, the provisions of [IGRA], and the relevant provisions 

of the laws of the State,” and “under which class III gaming may be conducted.”  

Id. § 2710(d)(7)(B)(vii).  The remedial scheme places no limitations on the type of 

class III gaming that may be conducted under secretarial procedures. 

Johnson Act.  The Johnson Act—enacted in 1951—prohibits the use of 

“any gambling device … within Indian country.”  15 U.S.C. § 1175(a).  

“[G]ambling device[s]” include “slot machine[s]” and “any other machine or 

mechanical device … designed and manufactured primarily for use in connection 

with gambling.”  Id. § 1171(a).  IGRA provides, however, that the Johnson Act 

does not apply to “any gaming conducted under a Tribal-State compact that—(A) 

is entered into … by a State in which gambling devices are legal, and (B) is in 

effect.”  25 U.S.C. § 2710(d)(6).   
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NEPA.  NEPA directs federal agencies taking “major Federal actions 

significantly affecting the quality of the human environment” to include “a detailed 

statement”—called an environmental impact statement (“EIS”)—regarding the 

environmental impact of the proposed action.  42 U.S.C. § 4332(C); 40 C.F.R. 

§ 1502.1.  A “[m]ajor Federal action” is an “action[] with effects that may be major 

and which [is] potentially subject to Federal control and responsibility.”  40 C.F.R. 

§ 1508.18.  The relevant “effects” are those “caused by the [federal] action,” id. 

§ 1508.8, meaning—at a minimum—the agency had the authority to prevent the 

effects, see Department of Transportation v. Public Citizen, 541 U.S. 752, 767, 

770 (2004).  Absent such authority, an action is not a “major Federal action” under 

NEPA.  Id.  Moreover, NEPA is subject to a “rule of reason”:  where preparing an 

EIS would serve no purpose because any information gathered would not affect the 

agency’s decisionmaking process, NEPA does not apply.  Id. at 767-768.  Finally, 

NEPA does not apply where “existing law applicable to the agency’s operations 

expressly prohibits or makes compliance impossible.”  40 C.F.R. § 1500.6. 

CAA.  The CAA requires federal agencies approving certain actions in 

specific areas of the country to ensure that the action conforms to the applicable 

state implementation plan, which is designed to achieve and maintain national air 

quality standards.  42 U.S.C. § 7506(c); see 40 C.F.R. § 93.150(a).  An agency 

need not conduct a conformity determination, however, if the agency’s action 
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would not “cause[]” new emissions to exceed specified emissions rates.  40 C.F.R. 

§ 93.153(b), (c)(1). 

C. Interior’s Two-Part And Trust Decisions 

North Fork’s trust application and request for a two-part determination were 

subject to lengthy and comprehensive review.  Interior conducted an environmental 

analysis under NEPA for more than four years, publishing, in 2010, a 911-page 

EIS with over 5,500 pages of appendices.  See ER215-252; FEIS, at i, 

http://www.northforkeis.com/documents/final_eis/files/Exec_Sum-Table.pdf 

(“Executive Summary and Table”).  The EIS contained an exhaustive analysis of 

the potential environmental impacts of North Fork’s gaming project and the 

mitigation measures that North Fork agreed to undertake.  ER215-252.  Interior 

also conducted a conformity determination under the CAA.2  ER3 (citing Doc. 29-

4, at 104-137 (conformity determination)). 

On September 1, 2011, the Secretary issued a favorable two-part 

determination, finding that a gaming establishment on the Madera Site would be in 

North Fork’s best interest and would not be detrimental to the surrounding 

                                           
2  The federal government re-issued the conformity determination in April 
2014, after curing a potential procedural deficiency that Stand Up raised in its suit 
in the District Court for the District of Columbia.  See Order, Stand Up for 
California! v. U.S. Dep’t of Interior, No. 12-2039 (D.D.C. Dec. 16, 2013) (Doc. 
77) (granting federal defendants’ motion for partial remand to reissue conformity 
determination).   
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community.  ER264-265.  Pursuant to IGRA, the Secretary informed the Governor 

of California of his favorable determination and requested the Governor’s 

concurrence.  ER264-265; SER1-52.  The Secretary explained that the gaming 

project would allow North Fork to provide “essential services to tribal citizens, 

such as health care and education, where few currently exist,” as well as job 

opportunities for its unemployed citizens.  SER47.  It would also help the Tribe 

“strengthen Mono cultural programs and initiatives, helping to revitalize and 

maintain its unique Mono heritage, language, and traditions.”  Id.  On August 30, 

2012, the Governor concurred, noting several “exceptional circumstances,” 

including that “[a] large tribal population will directly benefit from” North Fork’s 

gaming project through revenue sharing and that the project was supported by both 

Madera County and the City of Madera.  ER269-270.   

In November 2012, the Secretary decided to take the Madera Site in trust.  

ER195-263.  Based on “thorough review and consideration” of the administrative 

record, the EIS, and comments received from various interested parties, ER196-

197, the Secretary concluded that North Fork’s project would “promote the long-

term economic vitality, self-sufficiency, self-determination, and self-governance of 

the Tribe,” ER224-225.  In February 2013, the Secretary acquired the Madera Site 

in trust. 
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D. Remedial Litigation And Secretarial Procedures 

On August 31, 2012, the Governor signed a compact with North Fork to 

allow class III gaming on the Madera Site.  SER53-171.  The California 

Legislature ratified the compact, and, in October 2013, the Secretary published 

notice that the compact was taking effect.  ER272; 78 Fed. Reg. 62,649, 62,649 

(Oct. 22, 2013); see 25 U.S.C. § 2710(d)(3)(B).  The following month, however, 

opponents of North Fork’s project placed a referendum to overturn the 

Legislature’s ratification of the compact on the November 2014 general election 

ballot.  ER268.  In that election, the California electorate voted to reject the 

Legislature’s ratification of the compact.  ER272.  California thereafter took the 

position that the compact had no force or effect and that it would not negotiate a 

new compact because, in its view, such negotiations would be futile in light of the 

referendum.  ER272. 

In March 2015, North Fork brought suit against the State of California in the 

Eastern District of California under IGRA’s remedial provision.  See Compl., 

North Fork Rancheria of Mono Indians v. California, No. 15-419 (“North Fork”), 

(E.D. Cal. Mar. 17, 2015) (Doc. 1).  North Fork sought a declaration that the State 

had failed to negotiate in good faith to enter into an enforceable compact and an 

order directing the parties to conclude an enforceable compact within 60 days.  Id. 

at 23.  The district court found that the State had failed to negotiate in good faith, 
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entered judgment in North Fork’s favor, and ordered the parties “to conclude a 

compact within 60 days of the date of this order.”  North Fork, 2015 WL 

11438206, at *12 (E.D. Cal. Nov. 13, 2015). 

The State did not appeal the district court’s ruling, but it also did not consent 

to a compact within 60 days.  ER272.  The district court thus ordered the parties to 

mediation under IGRA, which required the State and the Tribe each to submit their 

“‘last best offer[s] for a compact’” to the mediator.  Order, North Fork (Jan. 26, 

2016) (Doc. 30).  The mediator chose North Fork’s proposed compact, but the 

State again failed to consent to the mediator-selected compact.  ER272.  

Accordingly, the mediator notified the Secretary on April 26, 2016, ER53, and, on 

July 29, 2016, the Secretary prescribed secretarial procedures to allow North Fork 

to conduct class III gaming on the Madera Site, ER271-410. 

E. District Court Proceedings 

In November 2016, Stand Up brought this suit challenging the Secretary’s 

prescription of secretarial procedures for North Fork on multiple grounds—

including, as relevant here, for allegedly violating the Johnson Act, NEPA, and the 

CAA.  ER448-464; see ER430-447.  North Fork intervened as a defendant.   

The district court rejected all of Stand Up’s claims.  ER9-25.  First, Stand 

Up argued that IGRA superseded the Johnson Act’s prohibition on gaming devices 

when class III gaming was conducted under a tribal-state compact, but not when 
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class III gaming was conducted under secretarial procedures.  Accordingly, Stand 

Up claimed, secretarial procedures could not lawfully permit class III slot 

machines.  The district court concluded that Stand Up’s position was “absurd,” 

explaining that Stand Up’s construction of the statute would result in “internal 

inconsistencies within IGRA,” “render the issuance of Secretarial Procedures 

inoperative in every case,” and “undermine the carefully crafted statutory scheme 

and goals of IGRA and its remedial process.”  ER11.  Under Stand Up’s reading, 

the court noted, secretarial procedures could never be issued because they would 

conflict with 25 U.S.C. § 2710(d)(1) and 18 U.S.C. § 1166, each of which prohibits 

class III gaming without a compact.  ER11-12.  The district court also concluded 

that treating secretarial procedures as a “limited remedy” that does not give tribes 

the same rights as a compact—as Stand Up proposed—would reduce states’ 

incentive to negotiate in good faith, which is “exactly what IGRA sought to 

prevent.”  ER12-14.   

Second, the district court applied NEPA’s “rule of reason” to hold that the 

Secretary was not required to prepare a NEPA analysis.  ER16-22.  The court 

explained that the Secretary “could not decline” to issue secretarial procedures 

under IGRA and had “limited discretion regarding the content of those procedures” 

that “did not extend to consideration of environmental consequences.”  ER21.  

Accordingly, under Public Citizen, secretarial procedures were not “a legally 
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relevant cause of any environmental effect,” and the “rule of reason” “exclude[d] 

compliance with NEPA.”  ER21 (citing 541 U.S. at 770); see also ER18-20.3    

Third, the district court rejected Stand Up’s CAA claim on similar grounds.  

ER22-25.  Relying on the Supreme Court’s CAA analysis in Public Citizen, the 

district court explained that the Secretary did not need to conduct a conformity 

determination in issuing the procedures because the Secretary “no more practicably 

controlled or maintained control over emissions at the Madera Site than did the 

[agency] in Public Citizen.”  ER24-25. 

SUMMARY OF ARGUMENT 

The district court correctly rejected Stand Up’s claims. 

I. Stand Up’s Johnson Act claim fails for multiple reasons.  To start, 

Stand Up’s argument is based entirely on the negative inference that because 

Congress expressly exempted gaming under a tribal-state compact from the 

Johnson Act, see 25 U.S.C. § 2710(d)(6), Congress must have intended to bar the 

use of gambling devices under secretarial procedures.  This novel interpretation, 

drawn from a single provision of IGRA considered in isolation, contravenes the 

text, structure, and purpose of IGRA as a whole.  IGRA’s plain language requires 

the Secretary to prescribe procedures “under which class III gaming may be 

                                           
3  The district court found that its “rule of reason” holding “obviate[d] the need 
for a determination” whether the Secretary’s action was “a major Federal action.”  
ER15 n.13; accord ER16. 
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conducted,” and does not impose any limitation on the type of class III gaming that 

may be conducted.  Id. § 2710(d)(7)(B)(vii)(II).  If Congress had intended to limit 

the scope of class III gaming under secretarial procedures, it would surely have 

done so in that provision, but it did not.  In addition, Stand Up’s interpretation 

conflicts with the requirement that secretarial procedures be “consistent with the 

proposed compact selected by the mediator.”  Id. § 2710(d)(7)(B)(vii)(I).  Under 

any reasonable meaning of “consistent with,” secretarial procedures that removed 

the most economically important form of gaming from the mediator-selected 

compact would not be “consistent with” the mediator-selected compact.   

Stand Up’s reading would also have the absurd result of rendering IGRA’s 

carefully designed remedial process wholly inoperative.  IGRA provides that 

class III gaming activities are lawful “only if … conducted in conformance with a 

Tribal-State compact.”  25 U.S.C. § 2710(d)(1)(C) (emphasis added).  If an express 

reference to a tribal-state compact impliedly excludes secretarial procedures—as 

Stand Up contends—this provision would mean that any class III gaming under 

secretarial procedures would be unlawful.  Similarly, under Stand Up’s reading, 18 

U.S.C. § 1166(c)(2) (which makes state law applicable to class III gaming on 

Indian lands unless “conducted under a Tribal-State compact”) would make class 

III gaming under secretarial procedures unlawful.  In other words, secretarial 

procedures would never be able to serve their purpose of permitting “class III 
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gaming to be conducted” even when a state has refused to negotiate over a 

compact.  25 U.S.C. § 2710(d)(7)(B)(vii)(II).  That result makes nonsense of 

IGRA’s carefully detailed remedial scheme. 

Moreover, even leaving that logical flaw in Stand Up’s argument aside, 

treating secretarial procedures as a “limited remedy,” rather than a full substitute 

for a compact, would cripple IGRA’s remedial scheme, which is designed to 

protect tribes from recalcitrant states.  IGRA requires states to negotiate in good 

faith over a compact to authorize class III gaming; it enforces that requirement by 

providing that if a state repeatedly fails to cooperate, the Secretary will authorize 

class III gaming through secretarial procedures.  Under Stand Up’s reading, 

however, tribes have no adequate remedy against states that refuse to negotiate in 

good faith.  Even if a tribe prevailed against the state in litigation under IGRA’s 

remedial mechanism, the state’s intransigence would be rewarded, because the 

tribe would be restricted to a far narrower scope of class III gaming under 

secretarial procedures than under a compact.  By enabling a state to veto a 

particular tribe’s ability to engage in gaming otherwise permitted in the state, Stand 

Up’s position would contravene basic principles of tribal sovereignty, along with 

IGRA’s goal to “promote tribal economic development, tribal self-sufficiency, and 

strong tribal government.”  25 U.S.C. § 2701(4).   
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This Court’s precedent regarding the application of the Johnson Act to 

class II gaming strongly supports the federal defendants’ and North Fork’s reading 

of IGRA.  That case law holds that class II gaming authorized by IGRA is not 

subject to the Johnson Act even though IGRA contains no provision expressly 

exempting class II gaming from the Johnson Act.  The same logic applies to class 

III gaming under secretarial procedures. 

Finally, Stand Up’s reading of IGRA is inconsistent with the Indian canon of 

construction, which requires IGRA to be interpreted in favor of the tribes it is 

intended to benefit, and with the Secretary’s long-standing interpretation of IGRA 

to permit gaming devices under secretarial procedures.  

II. The Secretary’s prescription of class III gaming procedures for North 

Fork did not violate NEPA.  Where a state fails to consent to a mediator-selected 

compact, IGRA mandates that the Secretary “shall prescribe” procedures 

“consistent with the proposed compact selected by the mediator” and “under which 

class III gaming may be conducted on the Indian lands over which the Indian tribe 

has jurisdiction.”  25 U.S.C. § 2710(d)(7)(B)(vii).  The Secretary had no authority 

to disregard that statutory mandate and refuse to prescribe procedures for North 

Fork, nor could the Secretary use the occasion to weigh alternative gaming projects 

based on environmental or other considerations.  See id. § 2710(d)(7)(B)(vii).  The 

prescription of secretarial procedures for North Fork therefore was not a “major 
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Federal action” subject to NEPA, and undertaking an environmental review would 

not have served NEPA’s “rule of reason.”  See Department of Transp. v. Public 

Citizen, 541 U.S. 752, 765-770 (2004); Alaska Wilderness League v. Jewell, 788 

F.3d 1212, 1225-1226 (9th Cir. 2015).  Moreover, a lengthy environmental review 

under NEPA would create an irreconcilable conflict with the expedited timeline on 

which IGRA’s remedial process is designed to operate, further demonstrating that 

Congress did not intend the prescription of secretarial procedures to be subject to 

NEPA.  See Jamul Action Comm. v. Chaudhuri, 837 F.3d 958, 964-965 (9th Cir. 

2016).   

Even if secretarial procedures were subject to NEPA, Stand Up’s arguments 

would fail.  In contrast to the prescription of secretarial procedures, the Secretary’s 

2012 determination to take the Madera Site in trust was discretionary and gave the 

Secretary the ability to evaluate the environmental effects of the gaming facility, 

consider alternatives, and take steps to address those effects.  The land-in-trust 

determination was thus a major federal action subject to NEPA, and the Secretary 

met his NEPA obligations.  Indeed, Stand Up challenged the sufficiency of the 

Secretary’s prior environmental assessment and mitigation measures—and lost.  

See Stand Up for California! v. U.S. Dep’t of Interior, 879 F.3d 1177, 1192 (D.C. 

Cir. 2018), cert. denied, 139 S. Ct. 786 (2019).  In prescribing secretarial 
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procedures for North Fork, the Secretary incorporated the results of that prior 

NEPA review by reference.  No further NEPA analysis was required.     

III. Likewise, the Secretary was not required to conduct a conformity 

determination under the CAA when issuing secretarial procedures.  The 

prescription of secretarial procedures does not give the Secretary the ability to 

“practicably control” emissions caused by the gaming project, so the CAA does not 

apply.  Public Citizen, 541 U.S. at 772.   

STANDARD OF REVIEW 

This Court reviews “de novo a district court’s grant of summary judgment,” 

and “may affirm on any ground supported by the record.”  Gill v. DOJ, 913 F.3d 

1179, 1184 (9th Cir. 2019).  Under the Administrative Procedure Act, courts may 

not set aside agency action unless, as relevant here, it is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with the law,” “in excess of 

statutory jurisdiction [or] authority,” or “without observance of procedure required 

by law.”  5 U.S.C. § 706(2); see, e.g., Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 416 (1971).  The arbitrary-and-capricious “standard of review 

is highly deferential, presuming the agency action to be valid and affirming the 

agency action if a reasonable basis exists for its decision.”  Center for Biological 

Diversity v. Bureau of Land Mgmt., 833 F.3d 1136, 1146 (9th Cir. 2016) (quotation 

marks omitted).  In addition, “an administrative agency’s consistent, longstanding 
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interpretation of the statute under which it operates is entitled to considerable 

weight.”  International Bhd. of Teamsters v. Daniel, 439 U.S. 551, 566 n.20 

(1979).   

ARGUMENT 

I. THE SECRETARY REASONABLY INTERPRETED IGRA TO PERMIT THE 
SAME SCOPE FOR CLASS III GAMING UNDER SECRETARIAL PROCEDURES 
AS UNDER A COMPACT 

Stand Up argues on appeal that the secretarial procedures issued for North 

Fork are unlawful because they permit North Fork to engage in the full scope of 

class III gaming authorized under IGRA.  Stand Up contends that while IGRA 

permits class III gaming—such as slot machines—that would otherwise violate the 

Johnson Act to be conducted under a tribal-state gaming compact, it does not 

permit such gaming to be conducted under secretarial procedures.  That is, Stand 

Up reads IGRA to permit states unilaterally to block tribes from engaging in the 

most commercially important form of class III gaming simply by refusing to 

negotiate over a tribal-state compact.  That interpretation of IGRA contravenes its 

text, structure, and purpose, and renders IGRA’s remedial scheme toothless.  No 

court has adopted it.  The Secretary reasonably interpreted IGRA to provide the 

same scope of gaming under secretarial procedures as under a compact, and the 

district court correctly rejected Stand Up’s novel contrary argument. 
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A. Stand Up’s Interpretation Of IGRA Contradicts IGRA’s Text, 
Structure, And Purpose 

Stand Up’s entire argument turns on a single paragraph in IGRA providing 

that “[t]he provisions of [the Johnson Act] shall not apply to any gaming conducted 

under a Tribal-State compact that (A) is entered into under paragraph (3) by a State 

in which gambling devices are legal, and (B) is in effect.”  25 U.S.C. § 2710(d)(6).  

Stand Up reasons (at 22-25), through negative inference, that since Congress 

explicitly exempted gaming under a tribal-state compact from the Johnson Act’s 

prohibition on the use of gambling devices in Indian country, Congress must have 

intended to bar the use of gambling devices under secretarial procedures, which 

substitute for a compact when a state refuses to negotiate in good faith. 

“The force of any negative implication, however, depends on context.”  

Marx v. General Revenue Corp., 568 U.S. 371, 381 (2013).  Such an implication 

carries little weight “‘unless it is fair to suppose that Congress considered the 

unnamed possibility and meant to say no to it,’” and “can be overcome by 

‘contrary indications that adopting a particular rule … was probably not meant to 

signal any exclusion.’”  Id.  More broadly, it is a “‘fundamental canon of statutory 

construction that the words of a statute must be read in their context and with a 

view to their place in the overall statutory scheme.’”  Sturgeon v. Frost, 136 S. Ct. 

1061, 1070 (2016).  “The meaning—or ambiguity—of certain words or phrases 

may only become evident when placed in context.”  FDA v. Brown & Williamson 
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Tobacco Corp., 529 U.S. 120, 132 (2000); see also Brown v. Gardner, 513 U.S. 

115, 118 (1994) (“Ambiguity is a creature not of definitional possibilities but of 

statutory context[.]”).  Accordingly, even where a particular interpretation of a 

statutory provision is plausible “in isolation,” it should be rejected if it does not 

“produce[] a substantive effect that is compatible with the rest of the law.”  United 

Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 371 

(1988).  The implication Stand Up draws from § 2710(d)(6)—that Congress 

intended states to be able to bar tribes from operating class III gaming devices 

simply by refusing to negotiate over a compact—is, to say the least, not 

“compatible with the rest of” IGRA.  Rather, it contravenes IGRA’s plain text and 

renders IGRA’s core regulatory scheme nonsensical. 

1. IGRA’s plain text requires secretarial procedures to permit 
“class III gaming,” without limitation, and to be “consistent 
with” a mediator-selected compact that permits gaming 
devices 

Stand Up claims (at 23, 25) that IGRA’s “plain language” requires its 

interpretation.  The opposite is true.   

Stand Up makes much (at 24-25) of the district court’s statement that “[a]t 

first blush,” secretarial procedures “do not appear to be” a compact under IGRA’s 

“clear and unambiguous” language—a statement the court immediately qualified 

by saying that “[a] closer look at Stand Up’s proposed reading makes clear that the 

outcome that it proposes is absurd.”  ER11.  To be sure, a compact and secretarial 
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procedures are not the same thing—they are different routes to enabling tribes to 

engage in class III gaming.4  But IGRA does not say anywhere—let alone clearly 

and unambiguously—that secretarial procedures may not permit tribes to engage in 

all forms of class III gaming.  That is simply an inference—and a faulty one—that 

Stand Up draws from § 2710(d)(6), read in isolation from the rest of the statute. 

In fact, the plain text of IGRA’s provision governing secretarial procedures 

refutes Stand Up’s contention in at least two ways:  (1) by requiring the Secretary 

to prescribe procedures “under which class III gaming may be conducted” without 

imposing any limitation on the type of class III gaming, 25 U.S.C. 

§ 2710(d)(7)(B)(vii)(II), and (2) by requiring secretarial procedures to be 

“consistent with the proposed compact selected by the mediator,” id. 

                                           
4  Thus, as Stand Up points out (at 23-24), IGRA provides that a mediator-
selected compact to which the state consents “shall be treated as a Tribal-State 
compact,” 25 U.S.C. § 2710(d)(7)(B)(vi), without including that language for 
secretarial procedures.  That distinction simply reflects that IGRA does not treat 
secretarial procedures and compacts identically in all respects.  For example, states 
can sue to enjoin violations of compacts, but IGRA permits only the Secretary to 
sue to enjoin violations of procedures.  Compare id. § 2710(d)(7)(A)(ii) with id. 
§ 2710(d)(7)(A)(iii).  That is because states play a role in overseeing class III 
gaming under compacts, while the federal government presumptively regulates 
class III gaming under secretarial procedures.  See Rumsey Indian Rancheria of 
Wintun Indians v. Wilson, 1993 WL 360652, at *12-13 (E.D. Cal. July 20, 1993), 
aff’d in part and rev’d in part on other grounds, 41 F.3d 421, amended on denial 
of reh’g, 64 F.3d 1250 (9th Cir. 1994)  But the differences between compacts and 
secretarial procedures involve the way they are created and enforced.  It does not 
follow that Congress intended secretarial procedures to limit tribes’ ability to 
engage in class III gaming. 
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§ 2710(d)(7)(B)(vii)(I), even though a mediator-selected compact may—and 

almost certainly will—provide for class III gaming devices. 

First, IGRA provides that when a state has refused to engage in good-faith 

negotiation over a tribal-state compact, and has refused to consent to a compact 

during the mediation process, “the Secretary shall prescribe … procedures … 

under which class III gaming may be conducted on the Indian lands over which the 

Indian tribe has jurisdiction.”  25 U.S.C. § 2710(d)(7)(B)(vii)(II) (emphases 

added).  “[C]lass III gaming” is a defined term in IGRA meaning “all forms of 

gaming that are not class I gaming or class II gaming.”  Id. § 2703(8) (emphasis 

added).  IGRA thus requires that, once the requirements for secretarial procedures 

have been met, the Secretary must issue procedures that allow the tribe to engage 

in class III gaming—full stop.  Section 2710(d)(7)(B)(vii) does not include, or 

even hint at, any limitation on the type of class III gaming secretarial procedures 

must allow.  And if there were limitations on class III gaming specific to secretarial 

procedures, surely the provision governing secretarial procedures is where those 

limitations would appear.  They do not, because there are no such limitations.  

Secretarial procedures permit tribes the same scope of gaming as a compact.  

Second, IGRA requires secretarial procedures to be “consistent with the 

proposed compact selected by the mediator.”  25 U.S.C. § 2710(d)(7)(B)(vii)(I).  

As explained above, if a federal court determines that a state has failed to negotiate 
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in good faith with a tribe over a tribal-state compact, the court must order the state 

and tribe to “conclude such a compact” within 60 days.  Id. § 2710(d)(7)(B)(iii).  If 

they do not do so, the court appoints a mediator, and the tribe and state each submit 

to the mediator “a proposed compact that represents their last best offer for a 

compact.”  Id. § 2710(d)(7)(B)(iv).  The mediator must then “select from the two 

proposed compacts the one which best comports with the terms of [IGRA] and any 

other applicable federal law and with the findings and order of the court.”  Id.  If 

the state still refuses to agree to the mediator-selected compact, “the mediator shall 

notify the Secretary and the Secretary shall prescribe … procedures (I) which are 

consistent with the proposed compact selected by the mediator, … the provisions 

of [IGRA], and the relevant provisions of the laws of the State, and (II) under 

which class III gaming may be conducted.”  Id. § 2710(d)(7)(B)(vii). 

As Stand Up concedes (at 22), the proposed compact selected by the 

mediator may lawfully permit slot machines that, had IGRA not been enacted, 

would violate the Johnson Act.  Indeed, the mediator may be required—as she was 

here—to select a compact that permits slot machines.  Slot machines and other 

electronic gaming devices are perhaps the most common source of tribal gaming 

revenue and thus of benefit to the state from gaming.  In California, all gaming 

tribes are entitled to operate gaming devices under their compacts.  See California 

State Auditor, Indian Gaming Special Distribution Fund, Report 2016-036 at 32-
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34 tbl. A (Mar. 2017) (listing number of gaming devices allowed, by tribe), 

https://www.bsa.ca.gov/pdfs/reports/2016-036.pdf.  Not surprisingly, both the 

State and North Fork here included gaming devices in the compacts they proposed 

to the mediator.  See ER55 (mediator selection order noting that the only 

distinction between the parties’ respective proposals concerned the effective date 

and term of the agreement—not any of its substantive provisions).  Indeed, gaming 

devices were an essential component of the proposed compacts:  the only 

mechanism for either the State or non-gaming California tribes to receive any 

revenue from North Fork’s gaming facility was under a formula directly tied to the 

number of gaming devices in operation.  See ER75 (§4.3, calculating North Fork’s 

pro rata share of the State’s recoverable costs on the basis of the number of 

“Gaming Devices” operated by North Fork divided by the maximum number of 

Gaming Devices operated by all federally recognized tribes in California); ER83 

(§5.2, setting North Fork’s payment to the State’s Revenue Sharing Trust Fund for 

non-gaming tribes at two percent of “Gross Gaming Revenue from the operation of 

Gaming Devices in excess of three hundred fifty”).  Because both parties’ 

proposed compacts included these provisions, the mediator necessarily selected a 

compact that authorized the use of gaming devices.  She had no authority to alter 

the parties’ respective proposals.   
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If, as here, the state refuses to consent to a mediator-selected compact that 

permits gaming devices, IGRA nonetheless requires the Secretary to prescribe 

procedures “consistent with” that compact.  25 U.S.C. § 2710(d)(7)(B)(vii)(I).  

That provision confirms that Congress intended the scope of class III gaming under 

secretarial procedures to be the same as under a tribal-state compact.  If the 

Secretary were required to modify a compact that is centered around the use of 

gaming devices by forbidding the use of gaming devices, secretarial procedures 

could not, by definition, be “consistent with” the mediator-selected compact. 

To be sure, as Stand Up observes (at 47), “consistent with” need not mean 

“exactly the same as.”5  But it surely cannot mean “substantially different from.”  

Dictionaries corroborate that intuition.  See, e.g., Oxford English Dictionary 

                                           
5  For that reason, it is irrelevant that the Secretary “deviated from the 
mediator-selected compact to eliminate the imposition of obligations on the State” 
and allow the State to “opt-in to the regulatory role.”  Stand Up Br. 58.  As the 
district court recognized, ER18, that procedural modification was necessary not 
only to comply with the Tenth Amendment’s anti-commandeering principle, but 
also with IGRA’s overall scheme, under which the tribe and state must agree to 
shift regulatory authority over tribal gaming from the federal government to the 
state.  See, e.g., Rumsey Indian Rancheria, 1993 WL 360652, at *12-13 (noting 
that IGRA offers states the ability to have a role in the regulation of gaming by 
consenting to a compact, but “[f]ailing agreement … the federal government, and 
not the state, assumes the full burden of regulating”).  The modification allowing 
the State to choose whether to assume a regulatory role did not alter the substantive 
provisions of the mediator-selected compact, and it was “consistent with” that 
compact because it was necessary to implement the compact’s substantive 
provisions.    
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(giving most relevant modern meaning of “consistent” as “agreeing or according in 

substance or form; congruous, compatible”), http://www.oed.com/view/

Entry/39645?redirectedFrom=consistent#eid (visited Apr. 23, 2019).  Secretarial 

procedures that forbid North Fork from engaging in the most prevalent form of 

class III gaming do not “agree,” and are not “congruous” or “compatible,” with a 

mediator-selected compact whose provisions are centered around such gaming.    

2. Stand Up’s reading renders other provisions of IGRA 
nonsensical 

Other provisions of IGRA confirm what the plain text of 

§ 2710(d)(7)(B)(vii) requires:  secretarial procedures must provide the same scope 

of gaming that a tribe would be entitled to under a compact.  If that were not so, 

key provisions of IGRA would become nonsensical, and IGRA’s carefully 

designed remedy for tribes with whom states have refused to negotiate in good 

faith would be rendered wholly inoperative. 

For example, the first paragraph of § 2710(d), which governs class III 

gaming, provides that “[c]lass III gaming activities shall be lawful on Indian lands 

only if such activities are—(A) authorized by an [approved tribal] ordinance or 

resolution …, (B) located in a State that permits such gaming for any purpose by 

any person, organization, or entity, and (C) conducted in conformance with a 

Tribal-State compact[.]”  25 U.S.C. § 2710(d)(1) (emphases added).  If Stand Up 

were correct that a reference to a tribal-state compact in a provision of IGRA 
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justifies the inference that Congress intended that provision to exclude secretarial 

procedures, § 2710(d)(1) would be irreconcilable with § 2710(d)(7)(B)(vii).  

Section 2710(d)(1)(C) provides that class III gaming is lawful “only” when 

“conducted in conformance with a Tribal-State compact” (emphasis added), yet 

§ 2710(d)(7)(B)(vii)(II) requires the Secretary to prescribe procedures “under 

which class III gaming may be conducted.”   

The only way to make sense of these provisions is to read “Tribal-State 

compact” in § 2710(d)(1) not to exclude secretarial procedures, which substitute 

for a compact when a state refuses to negotiate one.  Otherwise, § 2710(d)(1) 

would bar what § 2710(d)(7)(B)(vii) expressly requires.  That would violate the 

basic principle that “[t]he provisions of a [statute] should be interpreted in a way 

that renders them compatible, not contradictory.”  Scalia & Garner, Reading Law 

180 (2012).  Where two provisions of a statute appear on their face to contradict 

one another, a court must harmonize the provisions whenever possible, drawing on 

the overall statutory context to inform its interpretation.  See, e.g., Brown & 

Williamson, 529 U.S. at 132-133 (“A court must … interpret [a] statute ‘as a 

symmetrical and coherent regulatory scheme,’ and ‘fit, if possible, all parts into a[] 

harmonious whole.’” (citations omitted)).  Stand Up’s reading does the opposite, 

“needlessly rendering provisions in conflict [when] they can be interpreted 

harmoniously.”  Scalia & Garner, supra, at 180. 
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Stand Up tries to brush away the conflict, arguing (at 32) that § 2710(d)(1) 

does not need to authorize class III gaming under secretarial procedures, because 

§ 2710(d)(7)(B)(vii) does so.  But that argument ignores § 2710(d)(1)’s use of the 

word “only”:  § 2710(d)(1)(C) provides that class III gaming is lawful “only if … 

conducted in conformance with a Tribal-State compact” (emphasis added).  If the 

reference to a tribal-state compact excludes secretarial procedures, § 2710(d)(1) 

would necessarily mean that class III gaming can never occur under secretarial 

procedures—an absurd outcome that renders IGRA internally inconsistent and 

eviscerates its remedial scheme.  See, e.g., United States v. Atlantic Research 

Corp., 551 U.S. 128, 137 (2007) (rejecting an interpretation that would render a 

statutory provision “a dead letter”); Griffin v. Oceanic Contractors, Inc., 458 U.S. 

564, 575 (1982) (“[I]nterpretations of a statute which would produce absurd results 

are to be avoided if alternative interpretations consistent with the legislative 

purpose are available.”).  

Similarly, another key provision of IGRA provides that, “for purposes of 

Federal law,” state laws regarding the “licensing, regulation, [and] prohibition of 

gambling” apply in Indian country, except with respect to class I or class II 

gaming, or “class III gaming conducted under a Tribal-State compact.”  18 U.S.C. 

§ 1166(a), (c) (emphasis added) (codifying § 23 of IGRA).  Under Stand Up’s 

interpretation, because § 1166 refers only to class III gaming under a compact, it 
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does not exempt class III gaming under secretarial procedures from state gambling 

laws.  That means that California law would apply to North Fork’s proposed 

gaming project.  And California law prohibits class III gaming without a tribal-

state compact.  See, e.g., Cal. Const. art. IV, § 19(e), (f) (prohibiting “casinos of 

the type currently operating in Nevada and New Jersey,” except when “conducted 

and operated on tribal lands subject to [tribal-State] compacts”); Cal. Penal Code 

§ 330b(c) (prohibiting the possession or keeping of slot machines or devices, 

except where “conducted in accordance with … tribal-state gaming compacts”).  

Again, as the district court recognized, ER11-12, Stand Up’s reading of IGRA 

would mean that North Fork may not conduct any class III gaming under 

secretarial procedures—an absurd result. 

Stand Up has no coherent response.  Stand Up argues (at 29) that, while 

“there is no exception” to the application of state law under § 1166 “if the tribe’s 

gaming is conducted under Secretarial Procedures,” that does not mean § 1166 

would prevent North Fork from gaming under secretarial procedures.  Rather, 

Stand Up contends (at 28-29), it simply means that the federal government “would 

retain exclusive jurisdiction over criminal prosecutions of State gambling laws,” 

whereas, under a compact, “the State [would] have jurisdiction to regulate the 

gaming conducted on the tribe’s land and will have jurisdiction over criminal 

prosecutions for violation of the State’s laws.” 
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That argument is based on a profound misunderstanding of § 1166, which is 

substantive, not merely jurisdictional.  Before § 1166 (and the rest of IGRA) was 

enacted, the law was clear that states had no authority to regulate gaming on Indian 

lands.  See California v. Cabazon Band of Mission Indians, 480 U.S. 202, 222 

(1987).  IGRA responded to Cabazon in part by incorporating state gaming law 

and making it part of federal law, see 18 U.S.C. § 1166(a) (“all State laws 

pertaining to … gambling … shall apply in Indian country”)—except for state law 

pertaining to class I and class II gaming regulated by IGRA and class III gaming 

conducted under a tribal-state compact.  Accordingly, contrary to Stand Up’s 

arguments, state law is inapplicable to class III gaming conducted under a tribal-

state compact (unless it is made applicable with the tribe’s consent, as part of the 

compact).  But if Stand Up’s reading of IGRA is correct, state gaming law, as 

incorporated into federal law, is applicable to class III gaming conducted under 

secretarial procedures.  Accordingly, California law prohibiting class III gaming 

without a compact would be incorporated into federal law under § 1166 and thus 

bar North Fork, as a matter of federal law, from engaging in any class III gaming 

under secretarial procedures—even though IGRA requires secretarial procedures 

to permit such gaming.  It is immaterial that the federal government, and not the 

state, would have jurisdiction to enforce this nonsensical result—the point is that 

the result is nonsensical.  
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3. Stand Up’s reading eviscerates IGRA’s remedy for tribes, 
contravening IGRA’s structure and purpose 

Even leaving aside the specific textual difficulties with Stand Up’s position 

discussed above, Stand Up’s vision (at 35) of secretarial procedures as providing 

only a “limited remedy” and a second-best form of gaming for tribes is 

diametrically opposed to IGRA’s actual structure and purpose.  In Stand Up’s view 

(at 37-38), Congress intended when it enacted IGRA that states would be able to 

block tribes from engaging in the most commercially viable form of class III 

gaming simply by “refus[ing] to consent to a compact.” 

IGRA’s structure, purpose, and history decisively refute that contention.  As 

noted, when IGRA was enacted, states had no ability to regulate or prohibit gaming 

on Indian lands if they permitted any person or entity to engage in such gaming—

consistent with basic principles of tribal sovereignty.  See Cabazon, 480 U.S. at 

222.  Indeed, IGRA explicitly recognized that “Indian tribes have the exclusive 

right to regulate gaming activity on Indian lands” that is not specifically prohibited 

by federal law or conducted in a state that bars all such gaming.  25 U.S.C. 

§ 2701(5).  IGRA’s stated purpose was not to empower states to tribes’ detriment, 

but to “provide a [federal] statutory basis for the operation of gaming by Indian 

tribes as a means of promoting tribal economic development, self-sufficiency, and 

strong tribal governments.”  Id. § 2702(1).    
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IGRA created the tribal-state compact mechanism to give states some role in 

regulating gaming on Indian lands, but without encroaching on tribal sovereignty.  

Thus, states can regulate class III gaming under IGRA only under a compact and 

only to the extent that a tribe agrees to such regulation; otherwise, regulatory 

authority remains with the federal government.  However, as a matter of federal 

law, IGRA permits class III gaming only if the tribe obtains a tribal-state compact 

(or its substitute, secretarial procedures).  Accordingly, IGRA sets out a careful, 

reticulated process to ensure that states cannot block tribes from engaging in 

gaming that would otherwise be lawful simply by refusing to enter into a compact.  

States are required to negotiate over the terms of a tribal-state gaming compact at 

the tribe’s request, and must do so in good faith.  25 U.S.C. § 2710(d)(3).  

Specifically, states are required to negotiate with tribes over any “‘games that 

others can operate’” in the state, In re Indian Gaming Related Cases, 331 F.3d 

1094, 1099 (9th Cir. 2003), including slot machines where—as in California—state 

law permits others to operate them.  And if a state fails to negotiate in good faith, 

tribes are entitled to invoke IGRA’s remedial scheme.     

As this Court has explained:  “To guard against the possibility that states 

might choose not to negotiate, or to negotiate in bad faith, Congress included a 

complex set of procedures designed to protect tribes from recalcitrant states.”  

United States v. Spokane Tribe of Indians, 139 F.3d 1297, 1299 (9th Cir. 1998).  
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Because the compact requirement skews the balance of power over 
gaming rights in favor of states by making tribes dependent on state 
cooperation, IGRA imposes on states the concomitant obligation to 
participate in the negotiations in good faith.  If a court finds that a 
state has failed to negotiate in good faith, IGRA empowers the court 
to order additional negotiations and, if necessary, to order the parties 
into mediation in which a compact will be imposed.   

Rincon Band of Luiseno Mission Indians v. Schwarzenegger, 602 F.3d 1019, 1027 

(9th Cir. 2010) (citations omitted).  If mediation still fails to result in the state’s 

consent to a compact, the Secretary “shall prescribe procedures … under which 

class III gaming may be conducted.”  25 U.S.C. § 2710(d)(7)(B)(vii)(II). 

Secretarial procedures are thus the means that Congress chose to ensure that 

a state cannot prevent a tribe from engaging in any form of class III gaming the 

state otherwise permits simply by refusing to consent to a compact.  It makes no 

sense to read IGRA to require states like California to negotiate with tribes over 

the operation of slot machines, yet at the same time permit such states to bar tribes 

from operating slot machines by refusing to negotiate.6   

Put differently, if Stand Up is correct, IGRA’s remedial scheme is largely 

useless, and its requirement that states negotiate over any form of gaming 

                                           
6  It should be noted that a key part of IGRA’s remedial scheme—its 
abrogation of state sovereign immunity from suit by a tribe to enforce IGRA’s 
good-faith negotiation requirement—was struck down by the Supreme Court in 
Seminole Tribe v. Florida, 517 U.S. 44 (1996).  That is irrelevant here, since 
California has by statute waived its sovereign immunity from such a suit.  Cal. 
Gov’t Code § 98005.  
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permitted in the state—including slot machines if they are permitted—is not really 

a requirement at all.  Rather than “protect[ing] tribes from recalcitrant states,” 

Spokane Tribe, 139 F.3d at 1299, IGRA would reward states for their intransigence 

by permitting them to veto tribal gaming that state law otherwise permits.  Such an 

incursion on tribal sovereignty violates IGRA’s first principles, and reading the 

statute to permit it—without any clear statement to that effect—violates basic 

tenets of statutory construction.  See, e.g., Whitman v. American Trucking Ass’ns, 

531 U.S. 457, 468 (2001) (“Congress … does not alter the fundamental details of a 

regulatory scheme in vague terms or ancillary provisions—it does not, one might 

say, hide elephants in mouseholes.”); see also infra I.C (discussing Indian canon).  

IGRA’s “finely-tuned balance between the interests of the states and the tribes,” 

Spokane Tribe, 139 F.3d at 1301, is dramatically skewed if the states are able to 

ignore their obligation to negotiate in good faith without any consequence.  As this 

Court has noted, “[m]ost likely [IGRA] would not have been enacted if that 

balance had tipped conclusively in favor of the states.”  Id.  Respecting the balance 

Congress struck requires that Stand Up’s interpretation be rejected.7    

                                           
7  Lacking more persuasive support, Stand Up attempts to bolster its position 
by pointing (at 39-40) to a floor exchange in which Senator Reid asked Senator 
Inouye to confirm that IGRA waived the Johnson Act only for “tribes who have 
negotiated compacts.”  But the exchange does not help Stand Up.  Leaving aside 
the limited probative value of floor statements, see NLRB v. SW Gen., Inc., 137 S. 
Ct. 929, 943 (2017) (“[F]loor statements by individual legislators rank among the 
least illuminating forms of legislative history.”), neither senator says anything at all 
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B. Stand Up’s Argument Is Inconsistent With This Court’s 
Application Of IGRA And The Johnson Act 

Stand Up’s position also conflicts with this Court’s decisions analyzing the 

relationship between IGRA and the Johnson Act, which have squarely rejected 

Stand Up’s arguments as to class II gambling devices and indicated that the same 

reasoning would apply to class III gaming. 

IGRA expressly exempts only “gaming conducted under a Tribal-State 

compact”—i.e., class III gaming—from the Johnson Act.  25 U.S.C. § 2710(d)(6).  

There is no express exemption for class II gaming, which may be conducted 

without a compact.  See id. § 2710(b).  Class II gaming often involves the use of 

gaming devices—such as bingo blowers, electronic terminals, or pull-tab 

machines—that could arguably fall within the Johnson Act’s definition of 

“gambling device.”  See 67 Fed. Reg. 41,166, 41,168 (June 17, 2002) (“The 

traditional broad construction of the Johnson Act encompasses numerous devices 

manufactured to assist in the play of class II games.”). 

                                           
about secretarial procedures.  And it is clear from context that Senator Inouye 
(IGRA’s sponsor) viewed class III gaming under secretarial procedures as 
equivalent to class III gaming under a compact.  In particular, Senator Inouye 
broadly stated that “S. 555 does not contemplate and does not provide for the 
conduct of class III gaming activities on Indian lands in the absence of a tribal-
State compact,” 134 Cong. Rec. 24,023 (Sept. 15, 1988), even though IGRA 
expressly provides for gaming pursuant to secretarial procedures.  His statement is 
accurate only if class III gaming under secretarial procedures is equivalent to class 
III gaming under a compact. 
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This Court has nonetheless concluded that, even though IGRA “did not 

explicitly address the relationship between IGRA and the Johnson Act as applied 

to class II gaming,” the “text of IGRA quite explicitly indicates that Congress did 

not intend to allow the Johnson Act to reach” class II gambling devices.  United 

States v. 103 Electronic Gambling Devices, 223 F.3d 1091, 1101 (9th Cir. 2000).  

The Court reasoned that, by expressly stating in IGRA that “technologic aids” to 

bingo are class II gaming, 25 U.S.C. § 2703(7)(A)(i), Congress “specifically 

authorized the use of such aids as long as the class II provisions of IGRA are 

complied with.”  103 Electronic Gambling Devices, 223 F.3d at 1102.  As the 

Court put it, “Why would Congress carefully protect such technologic aids through 

the text of § 2703(7)(A)(i) yet leave them to the wolves of a Johnson Act forfeiture 

action?”  Id.; accord Seneca-Cayuga Tribe of Okla. v. National Indian Gaming 

Comm’n, 327 F.3d 1019, 1032 & n.16 (10th Cir. 2003).   

The same reasoning applies to secretarial procedures.  If the Johnson Act 

does not reach gaming activities that fall within IGRA’s definition of class II 

gaming and satisfy IGRA’s other class II requirements, it logically should not 

reach gaming activities that fall within IGRA’s definition of class III gaming and 

satisfy IGRA’s class III requirements—including class III gaming conducted under 

secretarial procedures.  This Court suggested as much in Sycuan Band of Mission 

Indians v. Roache, 54 F.3d 535 (9th Cir. 1994).  There, in considering whether 
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certain electronic pull-tab machines were class III gaming activities, the Court 

explained that “[i]f the machines in dispute here are excluded from Class II, they 

fall within Class III, and can be operated by the Band only pursuant to a compact 

or to procedures prescribed by the Secretary of the Interior.”  Id. at 542 (emphasis 

added); see also id. at 543 & n.6 (holding that tribe could not employ video pull-

tab machine “in the absence of a Tribal-State compact” or “procedures under 

which the tribe may conduct Class III gaming”).  Stand Up offers no reason why 

this Court’s reasoning in 103 Electronic Devices and Sycuan Band should not 

apply with equal force here. 

C. IGRA Must Be Construed In Favor Of The Tribe, And The 
Secretary’s Long-Standing Interpretation Deserves Deference 

Even if IGRA were ambiguous on this point, the Indian canon of 

construction would require the statute to be “construed liberally in favor of” the 

Tribe.  Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985); see also 

Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F.3d 712, 731 (9th Cir. 2003) 

(applying Indian canon in interpreting IGRA).  Stand Up is attempting to read into 

IGRA a prohibition on the use of gaming devices under secretarial procedures—

even though IGRA nowhere states any such prohibition—based on a negative 

inference from another provision exempting gaming devices used under a compact 

from the Johnson Act.  Moreover, Stand Up is reading IGRA to permit states 

unilaterally to veto the use of gaming devices on Indian lands by refusing to 
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consent to a compact—a serious incursion on tribal sovereignty and self-

determination, which IGRA is expressly intended to protect.  The Indian canon 

forbids reading a statute designed to “promote … tribal self-sufficiency and strong 

tribal government,” 25 U.S.C. § 2701(4), implicitly to thwart those objectives.  

See, e.g., Blackfeet Tribe, 471 U.S. at 765-767 (rejecting argument that statute’s 

grant of taxing authority to states was “incorporate[d] implicitly” into subsequent 

mineral leasing statute). 

Basic principles of deference to agency interpretations of statutes they 

administer lead to the same result.  The Secretary has consistently interpreted 

IGRA to permit gaming devices under secretarial procedures.  See, e.g., 56 Fed. 

Reg. 24,996, 24,996 (May 31, 1991) (“The compact chosen by the mediator was 

proposed by the State of Connecticut and included casino gaming.  Therefore, the 

Secretary’s role in determining whether casino gambling would be conducted was 

ministerial.”);8 Secretarial Procedures for the Rincon Band of Luiseno Indians 

                                           
8  When initially prescribed, the secretarial procedures for the Mashantucket 
Pequot Tribe prohibited slot machines (although other class III gaming devices—
such as roulette wheels—were permitted).  See Mashantucket Pequot Gaming 
Procedures § 15(a), https://www.bia.gov/sites/bia_prod.opengov.ibmcloud.com/
files/assets/as-ia/oig/oig/pdf/idc1-026009.pdf (visited Apr. 23, 2019).  But the 
reason those procedures prohibited slot machines was not the Johnson Act—it was 
because the parties disputed whether Connecticut “permit[ted] such gaming for any 
purpose,” as required under 25 U.S.C. § 2710(d)(1)(B).  Id.  Notably, those 
procedures gave the tribe the right to operate slot machines if they became 
permitted under Connecticut law, without the need for a tribal-state compact.  Id.  
As those procedures permitted, Connecticut agreed in 1993 to allow slot machines, 
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§§ 4.3, 15.4 (Feb. 8, 2013), https://www.indianaffairs.gov/cs/groups/xoig/

documents/text/idc1-026439.pdf.  The Secretary’s longstanding view that IGRA 

exempts class III gaming conducted under secretarial procedures—like class III 

gaming conducted under compacts—from the Johnson Act is entitled to deference.  

See International Bhd. of Teamsters v. Daniel, 439 U.S. 551, 566 n.20 (1979) (“an 

administrative agency’s consistent, longstanding interpretation of the statute under 

which it operates is entitled to considerable weight”); accord Frankl v. HTH Corp., 

650 F.3d 1334, 1353 (9th Cir. 2011).  In short, the Secretary’s interpretation of 

IGRA is eminently reasonable, and Stand Up’s contrary arguments fail.    

II. THE PRESCRIPTION OF SECRETARIAL PROCEDURES DID NOT VIOLATE 
NEPA  

The Secretary’s prescription of class III gaming procedures for North Fork 

did not violate NEPA.  Where a state fails to consent to a mediator-selected 

compact, IGRA’s mandate is unyielding and unequivocal:  the Secretary “shall 

prescribe” procedures “consistent with” the mediator-selected compact and “under 

which class III gaming may be conducted on the Indian lands over which the 

Indian tribe has jurisdiction.”  25 U.S.C. § 2710(d)(7)(B)(vii) (emphasis added).  

The Secretary had no authority to disregard that statutory mandate and refuse to 

                                           
and the tribe has now been operating slot machines without a tribal-state compact 
for more than 25 years.  See Mashantucket Pequot-Connecticut Memorandum of 
Understanding (Jan. 13, 1993), https://portal.ct.gov/-/media/DCP/pdf/gaming/
MemorandumOfUnderstandingFoxwoods1pdf. 
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prescribe procedures for North Fork, or to weigh different gaming alternatives 

based on environmental or other considerations.  See id. § 2710(d)(7)(B)(vii).  The 

prescription of secretarial procedures for North Fork was therefore not a “major 

Federal action” subject to NEPA, and undertaking an environmental review would 

not have served NEPA’s “rule of reason.”  See Department of Transp. v. Public 

Citizen, 541 U.S. 752, 765-770 (2004); Alaska Wilderness League v. Jewell, 788 

F.3d 1212, 1225-1226 (9th Cir. 2015).  Moreover, requiring a lengthy NEPA 

process for the issuance of secretarial procedures makes no sense in light of the 

expedited timeline Congress set out for IGRA’s remedial process.  See Jamul 

Action Comm. v. Chaudhuri, 837 F.3d 958, 964-965 (9th Cir. 2016).  In any event, 

even if the issuance of secretarial procedures were subject to NEPA, the Secretary 

satisfied any NEPA requirement by incorporating the EIS prepared for the land-in-

trust decision into the secretarial procedures prescribed for North Fork.   

A. The Prescription Of Secretarial Procedures Is Not A “Major 
Federal Action” Subject to NEPA, And Another Environmental 
Review Would Not Serve NEPA’s “Rule of Reason” 

NEPA applies only to “major Federal actions.”  42 U.S.C. § 4332(C).  The 

Supreme Court has held that, to qualify as a “major Federal action” subject to 

NEPA, the agency’s action must be the “legally relevant ‘cause’” of an effect on 

the environment.  Public Citizen, 541 U.S. at 763-764, 770.  Where an agency has 

“no ability to prevent a certain effect due to its limited statutory authority over the 
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relevant actions, the agency cannot be considered the legally relevant ‘cause’ of the 

effect,” and its actions are therefore not subject to NEPA.  Id. at 770.   

In addition, NEPA embodies an inherent “rule of reason,” under which an 

environmental review is not required if the results of the review would not inform 

the agency’s decisionmaking.  Public Citizen, 541 U.S. at 767-768.  In other 

words, if an agency could not “act on” an environmental analysis due to its limited 

statutory authority, no NEPA review is required, even if the agency action is a 

“major Federal action.”  Id. at 768-769; see Alaska Wilderness, 788 F.3d at 1225-

1226.   

Under either the “major Federal action” framework or the “rule of reason,” 

the Secretary was not required to conduct a NEPA review. 

1. Under Public Citizen and Alaska Wilderness, the 
prescription of secretarial procedures was not subject to 
NEPA  

In Public Citizen, the Supreme Court held that NEPA did not require the 

Federal Motor Carrier Safety Administration (“FMCSA”) to consider the 

environmental effects of Mexican trucking operations in the United States when 

promulgating registration regulations, because FMCSA “lack[ed] discretion to 

prevent” such operations.  541 U.S. at 756.  The Court reasoned that it was the 

President who had decided to allow Mexican trucks to operate in the United States 

by lifting an existing moratorium.  Id. at 760, 766.  Once that decision was made, 
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FMCSA could not prevent Mexican trucks from entering the United States for 

environmental reasons.  Id. at 766.  Rather, FMCSA was required by statute to 

“grant registration to all domestic or foreign motor carriers that are ‘willing and 

able to comply with’ the applicable safety, fitness, and financial-responsibility 

requirements.”  Id. at 758-759 (quoting 49 U.S.C. § 13902(a)(1)).  FMCSA had 

“no statutory authority to impose or enforce emissions controls or to establish 

environmental requirements unrelated to motor carrier safety.”  Id. at 759.      

While FMCSA registration was a “but for” cause of the environmental 

effects of Mexican trucking operations in the United States (as the trucks could not 

operate without being registered), the Supreme Court held that “a ‘but for’ causal 

relationship is insufficient to make an agency responsible for a particular effect 

under NEPA.”  Public Citizen, 541 U.S. at 767.  Instead, NEPA requires a 

“‘reasonably close causal relationship’”—akin to proximate causation—between 

an agency action and the environmental effects at issue.  Id.  Where the agency has 

“no authority to prevent” the environmental effects of its action, no such 

relationship exists.  Id.  Because FMCSA lacked that authority, it was not “a 

legally relevant ‘cause’” of environmental effects under NEPA, and FMCSA 

registration accordingly was not a “major Federal action” subject to NEPA.  Id. at 

766-767, 770.  Likewise, the Supreme Court reasoned that FMCSA’s 

environmental review would not have served the “rule of reason” inherent in 
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NEPA, because FMCSA had no authority to “act on whatever information might 

be contained in the EIS” or take account of any input from the “‘larger audience’” 

that might have participated in a NEPA review.  Id. at 768. 

This Court applied the Public Citizen decision in Alaska Wilderness.  The 

question in that case was whether the Bureau of Safety and Environmental 

Enforcement (“BSEE”) had to undertake a NEPA review in approving an oil-spill 

response plan (“OSRP”).  788 F.3d at 1225.  The Court explained that because 

“[t]he governing statute mandates that the agency ‘shall … approve any plan that 

meets the requirements’” of the relevant substantive statute, subjecting OSRP 

approvals to NEPA would “merely ‘require an agency to prepare a full EIS due to 

the environmental impact of an action it could not refuse to perform.’”  Id. at 1226 

(emphasis added).  Indeed, like FMCSA in Public Citizen, BSEE similarly “lacked 

the power to consider environmental consequences outside of its statutory 

obligation.”  Id.  Thus, the Court concluded that, even if BSEE’s approval of an 

OSRP was a “major Federal action,” the “rule of reason” meant that such 

approvals were not subject to NEPA.  Id. at 1225-1226.   

The Secretary’s authority in issuing secretarial procedures is likewise 

constrained.  IGRA mandates that, when presented with a mediator-selected 

compact, the Secretary “shall prescribe … procedures[,] … which are consistent 

with” the mediator-selected compact, IGRA, and relevant state laws and “under 
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which class III gaming may be conducted.”  25 U.S.C. § 2710(d)(7)(B)(vii) 

(emphasis added).  The Secretary has “no ability categorically to prevent” class III 

gaming or choose among alternative gaming projects based on environmental or 

other considerations.  Public Citizen, 541 U.S. at 766, 768; see Alaska Wilderness, 

788 F.3d 1226.  The “heart of” a NEPA review is an evaluation of “all reasonable 

alternatives,” including “the alternative of no action,” to provide a basis for 

“choice among options.”  40 C.F.R. § 1502.14(a), (d); see 42 U.S.C. § 4332(C)(ii) 

(EIS should contain “alternatives to the proposed action”).  Yet, under any 

reasonable reading of “consistent with,” see supra I.A.1, the Secretary’s role is 

limited to prescribing procedures that are as close as possible to, or at least 

compatible with, the mediator-selected compact, IGRA, and relevant state laws.  

Nothing in the statute gives the Secretary the authority to comb through the 

mediator-selected compact, assess potential environmental impacts, and weigh 

them against those of hypothetical alternatives.   

That makes sense in the broader statutory context.  No one disputes that, had 

the State negotiated with the Tribe in good faith or consented to the mediator-

selected compact, no NEPA review would have been required for North Fork’s 

gaming project.  See 25 U.S.C. § 2710(d)(3), (d)(7)(B)(vi), (d)(8).  There is no 

reason why the Secretary should undertake a second NEPA review to authorize 

materially the same gaming operations simply because the State failed to 
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cooperate.  The Secretary has no more discretion to consider different gaming 

alternatives based on environmental impacts in prescribing secretarial 

procedures—which are a substitute for a compact—than in approving a compact.  

Under Public Citizen and Alaska Wilderness, the Secretary was therefore not 

required to undertake a NEPA review in prescribing secretarial procedures for 

North Fork.  See National Ass’n of Home Builders v. Defenders of Wildlife, 551 

U.S. 644, 667-668 (2007) (“[T]he basic principle” of Public Citizen is that “an 

agency cannot be considered the legal ‘cause’ of an action that it has no statutory 

discretion not to take.”). 

2. Stand Up fails to distinguish Public Citizen and Alaska 
Wilderness, and its other NEPA arguments fail 

Stand Up addresses Public Citizen only in passing (Br. 50-51), and it ignores 

Alaska Wilderness altogether.  Its other arguments are meritless.   

First, Stand Up argues (at 50) that the district court’s reliance on Public 

Citizen was “misplaced,” because it was “founded upon the district court’s 

incorrect conclusion that the Secretary has no authority or discretion to comply 

with NEPA” (citing ER21).  But that is not what the district court concluded—and, 

more importantly, it misstates the inquiry under Public Citizen.  The question is not 

whether the agency has authority or discretion to comply with NEPA.  The 

question is whether the governing substantive law constrains the agency’s 

decisionmaking authority so that the agency’s action is not the “legally relevant 
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‘cause’” of environmental effects or an environmental review would not serve 

NEPA’s “rule of reason.”  The agencies’ authority was “just so constrained” in 

Public Citizen and Alaska Wilderness, 788 F.3d at 1225; so too is the Secretary’s 

authority under IGRA for the reasons explained above.  Stand Up cannot avoid the 

reasoning of those decisions.9   

Second, Stand Up asserts (at 45-50) that the Secretary does have sufficient 

decisionmaking authority in prescribing secretarial procedures to justify a NEPA 

review because, while the Secretary must issue procedures “consistent with” the 

mediator-selected compact, IGRA, and relevant state laws, “‘consistent with’ does 

not mean ‘exactly the same as.’”  As explained above, however, Stand Up loses 

under any reasonable reading of “consistent with” because the Secretary has no 

authority to weigh different gaming alternatives for environmental or other 

concerns.  Nothing in IGRA allows the Secretary to impose new obligations on the 

tribe to “repair[], rehabilitat[e], or restor[e]” the environment as a condition of 

                                           
9  Stand Up argues (at 64-65) that the prescription of secretarial procedures is a 
“major Federal action” under Ramsey v. Kantor, 96 F.3d 434 (9th Cir. 1996), 
because “the Tribe cannot conduct class III gaming at the Madera Site without 
authorization under the Secretarial Procedures.”  But the Supreme Court 
subsequently held that such but-for causation is insufficient to trigger NEPA.  
Public Citizen, 541 U.S. at 767, 770.  And in Alaska Wilderness, this Court held 
that, even if the agency action is a “major Federal action,” the “rule of reason” 
renders NEPA inapplicable where, as here, the agency cannot refuse to act and 
lacks discretion to consider environmental impacts.  788 F.3d at 1225-1226.   
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exercising its class III gaming rights (Br. 48).  The string of citations that Stand Up 

includes in its brief (id.) proves the point, as the cited NEPA regulations concern 

the contents and scope of environmental impact statements, which say nothing 

about whether, under IGRA, the Secretary may consider environmental effects in 

issuing the procedures.10 

Stand Up’s other arguments miss the point.  It asserts (at 45-47, 50) that, 

unless secretarial procedures are subject to NEPA, the Secretary would be 

hamstrung in correcting potential violations of “not only environmental laws, such 

as NEPA …, but also civil rights laws, labor laws, or even other tribal laws.”  But 

this fundamentally misunderstands NEPA; NEPA is a procedural statute and “does 

not mandate particular results.”  Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 350 (1989).  Accordingly, even if the Secretary had the authority to 

                                           
10  Stand Up’s lengthy review (at 57-64) of the ways in which the Secretary has 
historically deviated from mediator-selected compacts to “correct errors, clarify 
terms, and make substantive changes” (id. at 63-64) likewise fails to identify any 
instance in which the Secretary has used the occasion to impose new 
environmental obligations on a tribe as a condition of exercising its class III 
gaming rights.  To the contrary, the cited changes—many of which were made 
through amendments to existing procedures already in place—were made (among 
other things) to comply with the Tenth Amendment, modify the square footage of 
the gaming facility, change notice requirements under the procedures, or correct 
typographical errors.  In short, they are precisely the sort of minor changes that 
would not render secretarial procedures inconsistent with the mediator-selected 
compact.  They in no way support Stand Up’s claim that the Secretary has the 
authority to weigh different gaming options to lessen environmental impacts. 
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modify some aspects of the mediator-selected compact to correct a facial violation 

of substantive federal law, the issuance of secretarial procedures would still not be 

subject to NEPA; that is because the Secretary has no discretion to refuse to issue 

secretarial procedures or to depart from the mediator-selected compact based on 

the Secretary’s own weighing of environmental costs and benefits.  Rather, the 

Secretary’s authority is limited—at most—to conforming the mediator-selected 

compact with applicable substantive law and perhaps making minor, non-

substantive changes, in consultation with the tribe, that do not render the secretarial 

procedures inconsistent with that compact.  Stand Up makes no argument here that 

the content of the secretarial procedures is inconsistent with any substantive 

environmental law, or any substantive law at all (other than the Johnson Act, and 

that claim fails for the reasons above, see supra I).   

Third, Stand Up argues (at 49) that requiring another environmental review 

would serve “‘the larger informational role’” of NEPA and that the Secretary 

should have conducted a new NEPA analysis to facilitate “public disclosure” even 

if the Secretary “had no authority to modify the mediator-selected compact” based 

on environmental effects.  But the law is clear that where an agency “could not act 

on whatever input th[e] ‘larger audience’ could provide” (which Stand Up 

concedes for purposes of this argument), the agency is not subject to NEPA under 
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the “rule of reason.”  Public Citizen, 541 U.S. at 768; accord Alaska Wilderness, 

788 F.3d at 1226.  

At bottom, Stand Up’s arguments are nothing more than complaints about 

the Secretary’s limited discretion in issuing secretarial procedures.  FMCSA had to 

grant registration to any foreign motor carriers that were “‘willing and able to 

comply with’” the statutory safety, fitness, and financial-responsibility 

requirements.  Public Citizen, 541 U.S. at 766.  BSEE had to approve OSRPs that 

met the relevant statutory conditions.  Alaska Wilderness, 788 F.3d at 1226.  The 

Secretary’s discretion is similarly limited under IGRA:  once the requirements for 

secretarial procedures are met, the Secretary must prescribe procedures “consistent 

with” the mediator-selected compact and “under which class III gaming may be 

conducted,” and has no authority to weigh alternative gaming projects for 

environmental reasons.  25 U.S.C. § 2710(d)(7)(B)(vii).  Under Public Citizen and 

Alaska Wilderness, the prescription of such procedures is not subject to NEPA.   

B. Subjecting The Prescription Of Secretarial Procedures To NEPA 
Would Irreconcilably And Fundamentally Conflict With IGRA’s 
Remedial Provisions 

An agency “need not adhere to NEPA where doing so would create an 

irreconcilable and fundamental conflict with the substantive statute at issue.”  

Jamul Action Comm. v. Chaudhuri, 837 F.3d 958, 963 (9th Cir. 2016) (quotation 

marks omitted).  Requiring the Secretary to conduct a lengthy NEPA review when 
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prescribing secretarial procedures would conflict with IGRA’s remedial scheme.  

Indeed, this Court has already found that a NEPA review would conflict with 

another IGRA provision in Jamul Action.  The same logic applies here and 

provides an additional basis for affirmance.   

In Jamul Action, this Court held that the National Indian Gaming 

Commission (“NIGC”) need not comply with NEPA in approving a gaming 

ordinance because a NEPA analysis would conflict with IGRA’s expedited 

timeline for such approvals.  837 F.3d at 964-965.  Specifically, IGRA requires the 

NIGC to approve a gaming ordinance “‘by not later than the date that is 90 days 

after’” submission of the ordinance.  Id. at 964 (quoting 25 U.S.C. § 2710(e)).  

Preparing an EIS, however, necessarily “takes an agency at least 360 days.”  Id. at 

964.  The Court concluded that the requirement of expedition created “an 

irreconcilable statutory conflict” between IGRA and NEPA, so the NIGC was not 

required to conduct a NEPA review when approving a tribal gaming ordinance 

under IGRA.  Id. at 962, 965. 

Subjecting the Secretary’s prescription of secretarial procedures to NEPA 

would create a similar statutory conflict.  IGRA’s remedial scheme is designed to 

permit a tribe to game “on an expedited basis” if it prevails against a state in 

remedial litigation.  Rincon Band, 602 F.3d at 1041.  Thus, if the court finds that a 

state failed to negotiate in good faith, the court orders the tribe and the state to 
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conclude a compact within 60 days.  25 U.S.C. § 2710(d)(7)(B)(iii).  If that fails 

and mediation is required, then once a mediator selects a compact, the state is 

again required to consent within 60 days.  Id. § 2710(d)(7)(B)(iv)-(vii).  If the state 

consents to the compact, the Secretary must approve it within 45 days after it is 

submitted for approval.  Id. § 2710(d)(7)(B)(vi), (d)(8)(C).  If the state refuses, 

then “[a]ll that remains is for the mediator to notify the Secretary … of his 

selection” and for the Secretary to “prescribe[] procedures to govern gaming that 

are consistent with that selection.”  Big Lagoon Rancheria v. California, 789 F.3d 

947, 955-956 (9th Cir. 2015). 

Requiring the Secretary to undertake a lengthy NEPA review as part of the 

final step of this process would be fundamentally at odds with a regime designed to 

enable gaming “on an expedited basis.”  Had the State consented to the mediator-

selected compact in this case, it would have been impossible to conduct a 360-day 

(or longer) NEPA review within the 45-day window that IGRA provides for the 

Secretary’s approval.  25 U.S.C. § 2710(d)(7)(B)(vi), (d)(8)(C).  The district court 

recognized as much, and Stand Up does not argue otherwise.  See ER19 & n.17 

(“[P]reparing an EIS would be impossible in the 45-day period set by IGRA….  

From the Court’s review, the Secretary has never attempted to complete an 

[environmental assessment] in response to submission of a Tribal-State compact 

for approval.”). 
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To be sure, there is no specific deadline for issuance of secretarial 

procedures like the 45-day period for approval of a tribal-state compact.  But that 

does not mean that a lengthy NEPA process can be reconciled with the issuance of 

secretarial procedures.  The time provided for previous steps in IGRA’s remedial 

process is tightly constrained in the interest of minimizing the delay a tribe will 

suffer due to a state’s refusal to negotiate and permitting the tribe to game “on an 

expedited basis.”  Rincon Band, 602 F.3d at 1041.  Subjecting the issuance of 

secretarial procedures to a NEPA process that will last at least a year and 

potentially much longer means that the Secretary would never be able to issue 

procedures promptly.  Rather, the issuance of secretarial procedures consistent 

with the mediator-selected compact would take at least eight times as long as the 

approval of that same compact when the state agrees to it.  Again, that result 

dramatically reduces the efficacy of the remedial scheme Congress provided. 

Stand Up relies (at 54-55) on Jones v. Gordon, 792 F.2d 821, 826 (9th Cir. 

1986), to support its position.  But in that case, the relevant agency regulations 

stated only that the agency should take the action “‘as soon as practicable,’” and 

the Ninth Circuit thus concluded that the agency could delay action “long enough 

to comply with any NEPA requirement for preparation of an environmental impact 

statement.”  Id.  Critically, the Court explained that such delay would “promote[],” 
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rather than “violate[],” the purpose of the substantive law at issue, which was to 

protect marine animals.  Id. at 826-827. 

That is not the case here.  It would make no sense to require a year or more 

of delay in prescribing secretarial procedures by subjecting them to NEPA review, 

when a materially indistinguishable compact could have been approved within 45 

days with no such review if the State had simply consented to the mediator-

selected compact.  To the contrary, the added delay would reward states for 

refusing to negotiate in good faith and for their intransigence in the IGRA remedial 

process—encouraging the very conduct that IGRA was intended to overcome.  

That is precisely the type of “irreconcilable and fundamental conflict” that should 

excuse a NEPA review under Jamul Action.  837 F.3d at 963.   

C. Even If The Prescription Of Secretarial Procedures Generally 
Requires A NEPA Analysis, The Secretary Satisfied That 
Requirement Through The Existing EIS  

Finally, even if the prescription of secretarial procedures were generally 

subject to NEPA, the Secretary satisfied the NEPA requirement here by 

incorporating the existing EIS into North Fork’s secretarial procedures.  An agency 

may satisfy NEPA’s requirements by using an existing EIS if “it adequately 

assesses the environmental effects of the proposed action and reasonable 

alternatives.”  43 C.F.R. § 46.120(c); see also id. § 46.300(a).  The agency can use 

the existing NEPA analysis “by supplementing, tiering to, incorporating by 
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reference, or adopting previous NEPA environmental analyses to avoid 

redundancy and unnecessary paperwork.”  Id. § 46.120(d). 

Stand Up incorrectly asserts (at 65-66) that “the Secretary expressly 

disclaimed any reliance on the prior EIS” (citing ER273).  That is simply not true.  

While the Secretary noted that the prescription of secretarial procedures was 

“separate from” his two-part and land-in-trust decisions, ER273, he did not 

“disclaim” any reliance on the prior EIS, let alone do so “expressly.”  To the 

contrary, the procedures themselves expressly reference the existing EIS.  For 

example, the procedures state that “a comprehensive environmental review has 

already been prepared” for “the Preferred Alternative as defined in section 2.23.”  

ER349 (§ 11.1(a)).  That section defines “Preferred Alternative” as “construction 

of the Tribe’s initial Gaming Facility, whether constructed singularly or in phases, 

identified as Alternative A in the final environmental impact statement prepared” 

pursuant to NEPA.  ER286 (§ 2.23) (emphasis added).  The secretarial procedures 

also adopt the mitigation measures in the existing EIS, noting that “[t]o the extent 

that the Project remains within the scope of the Preferred Alternative,” “the Tribe 

accepts its obligation to implement the applicable off-reservation mitigation 

measures as prescribed in the ‘Final Environmental Impact Statement, North Fork 

Casino, North Fork Rancheria of Mono Indians Fee-To-Trust and Casino/Hotel 
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Project[.]’”  ER355-356 (§ 11.7(e) (emphasis added)).11  Accordingly, no further 

NEPA review was required. 

III. THE PRESCRIPTION OF SECRETARIAL PROCEDURES DID NOT VIOLATE 
THE CAA 

Stand Up does not make any separate arguments about the CAA, relying on 

its NEPA arguments instead.  See Stand Up Br. 41-44.  The analytical framework 

under the CAA is distinct, however, even if similar reasoning establishes that 

neither NEPA nor the CAA applies to the prescription of secretarial procedures.  

Under the CAA, a conformity determination is required only for federal actions 

that “cause[]” “direct and indirect emissions” exceeding certain thresholds.  40 

C.F.R. § 93.153(b), (c)(1); see Public Citizen, 541 U.S. at 771.  “[D]irect 

emissions” are not at issue here.  ER24 n.21.  “Indirect emissions” are limited to 

emissions that “the agency can practically control.”  40 C.F.R. § 93.152.   

                                           
11  Stand Up’s passing suggestion (at 66) that the prior EIS is insufficient 
because North Fork’s secretarial procedures permit “up to two” gaming facilities 
on the Madera Site, rather than a single facility with a fixed square footage (as 
under the prior compact), fails because North Fork has not even planned to develop 
a second facility and thus the Secretary had nothing to evaluate for environmental 
effects.  In addition, Stand Up ignores that the procedures permit a second facility 
only if “a comprehensive and adequate tribal environmental impact report” is 
prepared first, including an analysis of all significant environmental effects and 
measures to mitigate them.  ER286, 349 (§§ 2.25, 11.1(a)); see ER22 n.20.  A 
failure to prepare an “adequate” tribal environmental impact report would be a 
breach of secretarial procedures, which can be remedied in court.  ER354, 373-376 
(§§ 11.6, 13.0).   
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In Public Citizen, the Supreme Court held that FMCSA could not 

“practicably control, nor will it maintain control” over the emissions from Mexican 

trucks; FMCSA could not refuse the trucks’ entry “simply on the ground that the[] 

trucks would pollute excessively” and had “no ability to regulate any aspect of 

vehicle exhaust from” Mexican trucks.  541 U.S. at 772.  Likewise, the Secretary 

cannot practicably control any emissions from class III gaming he is required to 

authorize, for all the reasons explained in section II.A.  Additionally, a conformity 

determination would conflict with IGRA’s remedial process because the 

determination would take at least several months to complete, see, e.g., 40 C.F.R. 

§ 93.156(b) (a 30-day period for public comments on a draft conformity 

determination), undermining the expedited timeframe contemplated by IGRA, see 

supra II.B. 

CONCLUSION 

The judgment of the district court should be affirmed. 
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STATEMENT OF RELATED CASES 

North Fork is aware of one case pending before this Court that “involve[s] 

the same transaction or event,” 9th Cir. R. 28-2.6(d): Club One Casino, Inc. v. U.S. 

Dep’t of Interior, No. 18-16696 (9th Cir.).  That case challenges the secretarial 

procedures prescribed for North Fork in 2016, although on different grounds.  
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15 U.S.C. § 1171(a) 

§ 1171.  Definitions 

As used in this chapter— 

(a) The term “gambling device” means— 

(1) any so-called “slot machine” or any other machine or mechanical 
device an essential part of which is a drum or reel with insignia 
thereon, and (A) which when operated may deliver, as the result of the 
application of an element of chance, any money or property, or (B) by 
the operation of which a person may become entitled to receive, as the 
result of the application of an element of chance, any money or 
property; or 

(2) any other machine or mechanical device (including, but not 
limited to, roulette wheels and similar devices) designed and 
manufactured primarily for use in connection with gambling, and (A) 
which when operated may deliver, as the result of the application of 
an element of chance, any money or property, or (B) by the operation 
of which a person may become entitled to receive, as the result of the 
application of an element of chance, any money or property; or 

(3) any subassembly or essential part intended to be used in 
connection with any such machine or mechanical device, but which is 
not attached to any such machine or mechanical device as a 
constituent part. 

* * * 

25 U.S.C. § 2701 

§ 2701.  Findings 

The Congress finds that— 

(1) numerous Indian tribes have become engaged in or have licensed gaming 
activities on Indian lands as a means of generating tribal governmental 
revenue; 
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(2) Federal courts have held that section 81 of this title requires Secretarial 
review of management contracts dealing with Indian gaming, but does not 
provide standards for approval of such contracts; 

(3) existing Federal law does not provide clear standards or regulations for 
the conduct of gaming on Indian lands; 

(4) a principal goal of Federal Indian policy is to promote tribal economic 
development, tribal self-sufficiency, and strong tribal government; and 

(5) Indian tribes have the exclusive right to regulate gaming activity on 
Indian lands if the gaming activity is not specifically prohibited by Federal 
law and is conducted within a State which does not, as a matter of criminal 
law and public policy, prohibit such gaming activity. 

25 U.S.C. § 2702 

§ 2702.  Declaration of policy 

The purpose of this chapter is— 

(1) to provide a statutory basis for the operation of gaming by Indian tribes 
as a means of promoting tribal economic development, self-sufficiency, and 
strong tribal governments; 

(2) to provide a statutory basis for the regulation of gaming by an Indian 
tribe adequate to shield it from organized crime and other corrupting 
influences, to ensure that the Indian tribe is the primary beneficiary of the 
gaming operation, and to assure that gaming is conducted fairly and honestly 
by both the operator and players; and 

(3) to declare that the establishment of independent Federal regulatory 
authority for gaming on Indian lands, the establishment of Federal standards 
for gaming on Indian lands, and the establishment of a National Indian 
Gaming Commission are necessary to meet congressional concerns 
regarding gaming and to protect such gaming as a means of generating tribal 
revenue. 
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25 U.S.C. § 2703 

§ 2703. Definitions 

For purposes of this chapter— 

(1) The term “Attorney General” means the Attorney General of the United 
States. 

(2) The term “Chairman” means the Chairman of the National Indian 
Gaming Commission. 

(3) The term “Commission” means the National Indian Gaming Commission 
established pursuant to section 2704 of this title. 

(4) The term “Indian lands” means— 

(A) all lands within the limits of any Indian reservation; and 

(B) any lands title to which is either held in trust by the United States 
for the benefit of any Indian tribe or individual or held by any Indian 
tribe or individual subject to restriction by the United States against 
alienation and over which an Indian tribe exercises governmental 
power. 

(5) The term “Indian tribe” means any Indian tribe, band, nation, or other 
organized group or community of Indians which— 

(A) is recognized as eligible by the Secretary for the special programs 
and services provided by the United States to Indians because of their 
status as Indians, and 

(B) is recognized as possessing powers of self-government. 

(6) The term “class I gaming” means social games solely for prizes of 
minimal value or traditional forms of Indian gaming engaged in by 
individuals as a part of, or in connection with, tribal ceremonies or 
celebrations. 

(7)(A) The term “class II gaming” means— 
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(i) the game of chance commonly known as bingo (whether or not 
electronic, computer, or other technologic aids are used in connection 
therewith)— 

(I) which is played for prizes, including monetary prizes, with 
cards bearing numbers or other designations, 

(II) in which the holder of the card covers such numbers or 
designations when objects, similarly numbered or designated, 
are drawn or electronically determined, and 

(III) in which the game is won by the first person covering a 
previously designated arrangement of numbers or designations 
on such cards, 

including (if played in the same location) pull-tabs, lotto, punch 
boards, tip jars, instant bingo, and other games similar to bingo, and 

(ii) card games that— 

(I) are explicitly authorized by the laws of the State, or 

(II) are not explicitly prohibited by the laws of the State and are 
played at any location in the State, 

but only if such card games are played in conformity with those laws 
and regulations (if any) of the State regarding hours or periods of 
operation of such card games or limitations on wagers or pot sizes in 
such card games. 

(B) The term “class II gaming” does not include— 

(i) any banking card games, including baccarat, chemin de fer, or 
blackjack (21), or 

(ii) electronic or electromechanical facsimiles of any game of chance 
or slot machines of any kind. 

(C) Notwithstanding any other provision of this paragraph, the term “class II 
gaming” includes those card games played in the State of Michigan, the 
State of North Dakota, the State of South Dakota, or the State of 
Washington, that were actually operated in such State by an Indian tribe on 
or before May 1, 1988, but only to the extent of the nature and scope of the 

  Case: 18-16830, 04/23/2019, ID: 11274139, DktEntry: 21, Page 75 of 121



 

Add. 5 

card games that were actually operated by an Indian tribe in such State on or 
before such date, as determined by the Chairman. 

(D) Notwithstanding any other provision of this paragraph, the term “class II 
gaming” includes, during the 1-year period beginning on October 17, 1988, 
any gaming described in subparagraph (B)(ii) that was legally operated on 
Indian lands on or before May 1, 1988, if the Indian tribe having jurisdiction 
over the lands on which such gaming was operated requests the State, by no 
later than the date that is 30 days after October 17, 1988, to negotiate a 
Tribal-State compact under section 2710(d)(3) of this title. 

(E) Notwithstanding any other provision of this paragraph, the term “class II 
gaming” includes, during the 1-year period beginning on December 17, 
1991, any gaming described in subparagraph (B)(ii) that was legally 
operated on Indian lands in the State of Wisconsin on or before May 1, 
1988, if the Indian tribe having jurisdiction over the lands on which such 
gaming was operated requested the State, by no later than November 16, 
1988, to negotiate a Tribal-State compact under section 2710(d)(3) of this 
title. 

(F) If, during the 1-year period described in subparagraph (E), there is a final 
judicial determination that the gaming described in subparagraph (E) is not 
legal as a matter of State law, then such gaming on such Indian land shall 
cease to operate on the date next following the date of such judicial decision. 

(8) The term “class III gaming” means all forms of gaming that are not class 
I gaming or class II gaming. 

(9) The term “net revenues” means gross revenues of an Indian gaming 
activity less amounts paid out as, or paid for, prizes and total operating 
expenses, excluding management fees. 

(10) The term “Secretary” means the Secretary of the Interior. 
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25 U.S.C. § 2710 

§ 2710.  Tribal gaming ordinances 

(a) Jurisdiction over class I and class II gaming activity 

(1) Class I gaming on Indian lands is within the exclusive jurisdiction of the Indian 
tribes and shall not be subject to the provisions of this chapter. 

(2) Any class II gaming on Indian lands shall continue to be within the jurisdiction 
of the Indian tribes, but shall be subject to the provisions of this chapter. 

(b) Regulation of class II gaming activity; net revenue allocation; audits; 
contracts 

(1) An Indian tribe may engage in, or license and regulate, class II gaming on 
Indian lands within such tribe’s jurisdiction, if— 

(A) such Indian gaming is located within a State that permits such gaming 
for any purpose by any person, organization or entity (and such gaming is 
not otherwise specifically prohibited on Indian lands by Federal law), and 

(B) the governing body of the Indian tribe adopts an ordinance or resolution 
which is approved by the Chairman. 

A separate license issued by the Indian tribe shall be required for each place, 
facility, or location on Indian lands at which class II gaming is conducted. 

(2) The Chairman shall approve any tribal ordinance or resolution concerning the 
conduct, or regulation of class II gaming on the Indian lands within the tribe’s 
jurisdiction if such ordinance or resolution provides that— 

(A) except as provided in paragraph (4), the Indian tribe will have the sole 
proprietary interest and responsibility for the conduct of any gaming 
activity; 

(B) net revenues from any tribal gaming are not to be used for purposes 
other than— 

(i) to fund tribal government operations or programs; 

(ii) to provide for the general welfare of the Indian tribe and its members; 
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(iii) to promote tribal economic development; 

(iv) to donate to charitable organizations; or 

(v) to help fund operations of local government agencies; 

(C) annual outside audits of the gaming, which may be encompassed within 
existing independent tribal audit systems, will be provided by the Indian 
tribe to the Commission; 

(D) all contracts for supplies, services, or concessions for a contract amount 
in excess of $25,000 annually (except contracts for professional legal or 
accounting services) relating to such gaming shall be subject to such 
independent audits; 

(E) the construction and maintenance of the gaming facility, and the 
operation of that gaming is conducted in a manner which adequately protects 
the environment and the public health and safety; and 

(F) there is an adequate system which— 

(i) ensures that background investigations are conducted on the primary 
management officials and key employees of the gaming enterprise and that 
oversight of such officials and their management is conducted on an ongoing basis; 
and 

(ii) includes— 

(I) tribal licenses for primary management officials and key employees of the 
gaming enterprise with prompt notification to the Commission of the issuance of 
such licenses; 

(II) a standard whereby any person whose prior activities, criminal record, if any, 
or reputation, habits and associations pose a threat to the public interest or to the 
effective regulation of gaming, or create or enhance the dangers of unsuitable, 
unfair, or illegal practices and methods and activities in the conduct of gaming 
shall not be eligible for employment; and 

(III) notification by the Indian tribe to the Commission of the results of such 
background check before the issuance of any of such licenses. 
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(3) Net revenues from any class II gaming activities conducted or licensed by any 
Indian tribe may be used to make per capita payments to members of the Indian 
tribe only if— 

(A) the Indian tribe has prepared a plan to allocate revenues to uses 
authorized by paragraph (2)(B); 

(B) the plan is approved by the Secretary as adequate, particularly with 
respect to uses described in clause (i) or (iii) of paragraph (2)(B); 

(C) the interests of minors and other legally incompetent persons who are 
entitled to receive any of the per capita payments are protected and 
preserved and the per capita payments are disbursed to the parents or legal 
guardian of such minors or legal incompetents in such amounts as may be 
necessary for the health, education, or welfare, of the minor or other legally 
incompetent person under a plan approved by the Secretary and the 
governing body of the Indian tribe; and 

(D) the per capita payments are subject to Federal taxation and tribes notify 
members of such tax liability when payments are made. 

(4)(A) A tribal ordinance or resolution may provide for the licensing or regulation 
of class II gaming activities owned by any person or entity other than the Indian 
tribe and conducted on Indian lands, only if the tribal licensing requirements 
include the requirements described in the subclauses of subparagraph (B)(i) and are 
at least as restrictive as those established by State law governing similar gaming 
within the jurisdiction of the State within which such Indian lands are located. No 
person or entity, other than the Indian tribe, shall be eligible to receive a tribal 
license to own a class II gaming activity conducted on Indian lands within the 
jurisdiction of the Indian tribe if such person or entity would not be eligible to 
receive a State license to conduct the same activity within the jurisdiction of the 
State. 

(B)(i) The provisions of subparagraph (A) of this paragraph and the provisions of 
subparagraphs (A) and (B) of paragraph (2) shall not bar the continued operation of 
an individually owned class II gaming operation that was operating on September 
1, 1986, if— 

(I) such gaming operation is licensed and regulated by an Indian tribe 
pursuant to an ordinance reviewed and approved by the Commission in 
accordance with section 2712 of this title, 
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(II) income to the Indian tribe from such gaming is used only for the 
purposes described in paragraph (2)(B) of this subsection, 

(III) not less than 60 percent of the net revenues is income to the Indian 
tribe, and 

(IV) the owner of such gaming operation pays an appropriate assessment to 
the National Indian Gaming Commission under section 2717(a)(1) of this 
title for regulation of such gaming. 

(ii) The exemption from the application of this subsection provided under this 
subparagraph may not be transferred to any person or entity and shall remain in 
effect only so long as the gaming activity remains within the same nature and 
scope as operated on October 17, 1988. 

(iii) Within sixty days of October 17, 1988, the Secretary shall prepare a list of 
each individually owned gaming operation to which clause (i) applies and shall 
publish such list in the Federal Register. 

(c) Issuance of gaming license; certificate of self-regulation 

(1) The Commission may consult with appropriate law enforcement officials 
concerning gaming licenses issued by an Indian tribe and shall have thirty days to 
notify the Indian tribe of any objections to issuance of such license. 

(2) If, after the issuance of a gaming license by an Indian tribe, reliable information 
is received from the Commission indicating that a primary management official or 
key employee does not meet the standard established under subsection 
(b)(2)(F)(ii)(II), the Indian tribe shall suspend such license and, after notice and 
hearing, may revoke such license. 

(3) Any Indian tribe which operates a class II gaming activity and which— 

(A) has continuously conducted such activity for a period of not less than 
three years, including at least one year after October 17, 1988; and 

(B) has otherwise complied with the provisions of this section1 

may petition the Commission for a certificate of self-regulation. 

                                           
1  So in original.  Probably should be followed by a comma. 
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(4) The Commission shall issue a certificate of self-regulation if it determines from 
available information, and after a hearing if requested by the tribe, that the tribe 
has— 

(A) conducted its gaming activity in a manner which— 

(i) has resulted in an effective and honest accounting of all revenues; 

(ii) has resulted in a reputation for safe, fair, and honest operation of 
the activity; and 

(iii) has been generally free of evidence of criminal or dishonest 
activity; 

(B) adopted and is implementing adequate systems for— 

(i) accounting for all revenues from the activity; 

(ii) investigation, licensing, and monitoring of all employees of the 
gaming activity; and 

(iii) investigation, enforcement and prosecution of violations of its 
gaming ordinance and regulations; and 

(C) conducted the operation on a fiscally and economically sound basis. 

(5) During any year in which a tribe has a certificate for self-regulation— 

(A) the tribe shall not be subject to the provisions of paragraphs (1), (2), (3), 
and (4) of section 2706 (b) of this title; 

(B) the tribe shall continue to submit an annual independent audit as 
required by subsection (b)(2)(C) and shall submit to the Commission a 
complete resume on all employees hired and licensed by the tribe subsequent 
to the issuance of a certificate of self-regulation; and 

(C) the Commission may not assess a fee on such activity pursuant to 
section 2717 of this title in excess of one quarter of 1 per centum of the 
gross revenue. 

(6) The Commission may, for just cause and after an opportunity for a hearing, 
remove a certificate of self-regulation by majority vote of its members. 
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(d) Class III gaming activities; authorization; revocation; Tribal-State 
compact 

(1) Class III gaming activities shall be lawful on Indian lands only if such activities 
are— 

(A) authorized by an ordinance or resolution that— 

(i) is adopted by the governing body of the Indian tribe having jurisdiction over 
such lands, 

(ii) meets the requirements of subsection (b), and 

(iii) is approved by the Chairman, 

(B) located in a State that permits such gaming for any purpose by any 
person, organization, or entity, and 

(C) conducted in conformance with a Tribal-State compact entered into by 
the Indian tribe and the State under paragraph (3) that is in effect. 

(2)(A) If any Indian tribe proposes to engage in, or to authorize any person or 
entity to engage in, a class III gaming activity on Indian lands of the Indian tribe, 
the governing body of the Indian tribe shall adopt and submit to the Chairman an 
ordinance or resolution that meets the requirements of subsection (b). 

(B) The Chairman shall approve any ordinance or resolution described in 
subparagraph (A), unless the Chairman specifically determines that— 

(i) the ordinance or resolution was not adopted in compliance with the 
governing documents of the Indian tribe, or 

(ii) the tribal governing body was significantly and unduly influenced in the 
adoption of such ordinance or resolution by any person identified in section 
2711(e)(1)(D) of this title. 

Upon the approval of such an ordinance or resolution, the Chairman shall publish 
in the Federal Register such ordinance or resolution and the order of approval. 

(C) Effective with the publication under subparagraph (B) of an ordinance or 
resolution adopted by the governing body of an Indian tribe that has been approved 
by the Chairman under subparagraph (B), class III gaming activity on the Indian 
lands of the Indian tribe shall be fully subject to the terms and conditions of the 
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Tribal-State compact entered into under paragraph (3) by the Indian tribe that is in 
effect. 

(D)(i) The governing body of an Indian tribe, in its sole discretion and without the 
approval of the Chairman, may adopt an ordinance or resolution revoking any prior 
ordinance or resolution that authorized class III gaming on the Indian lands of the 
Indian tribe. Such revocation shall render class III gaming illegal on the Indian 
lands of such Indian tribe. 

(ii) The Indian tribe shall submit any revocation ordinance or resolution described 
in clause (i) to the Chairman. The Chairman shall publish such ordinance or 
resolution in the Federal Register and the revocation provided by such ordinance or 
resolution shall take effect on the date of such publication. 

(iii) Notwithstanding any other provision of this subsection— 

(I) any person or entity operating a class III gaming activity pursuant to this 
paragraph on the date on which an ordinance or resolution described in 
clause (i) that revokes authorization for such class III gaming activity is 
published in the Federal Register may, during the 1-year period beginning 
on the date on which such revocation ordinance or resolution is published 
under clause (ii), continue to operate such activity in conformance with the 
Tribal-State compact entered into under paragraph (3) that is in effect, and 

(II) any civil action that arises before, and any crime that is committed 
before, the close of such 1-year period shall not be affected by such 
revocation ordinance or resolution. 

(3)(A) Any Indian tribe having jurisdiction over the Indian lands upon which a 
class III gaming activity is being conducted, or is to be conducted, shall request the 
State in which such lands are located to enter into negotiations for the purpose of 
entering into a Tribal-State compact governing the conduct of gaming activities. 
Upon receiving such a request, the State shall negotiate with the Indian tribe in 
good faith to enter into such a compact. 

(B) Any State and any Indian tribe may enter into a Tribal-State compact 
governing gaming activities on the Indian lands of the Indian tribe, but such 
compact shall take effect only when notice of approval by the Secretary of such 
compact has been published by the Secretary in the Federal Register. 

(C) Any Tribal-State compact negotiated under subparagraph (A) may include 
provisions relating to— 
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(i) the application of the criminal and civil laws and regulations of the Indian 
tribe or the State that are directly related to, and necessary for, the licensing 
and regulation of such activity; 

(ii) the allocation of criminal and civil jurisdiction between the State and the 
Indian tribe necessary for the enforcement of such laws and regulations; 

(iii) the assessment by the State of such activities in such amounts as are 
necessary to defray the costs of regulating such activity; 

(iv) taxation by the Indian tribe of such activity in amounts comparable to 
amounts assessed by the State for comparable activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and maintenance of the 
gaming facility, including licensing; and 

(vii) any other subjects that are directly related to the operation of gaming 
activities. 

(4) Except for any assessments that may be agreed to under paragraph (3)(C)(iii) of 
this subsection, nothing in this section shall be interpreted as conferring upon a 
State or any of its political subdivisions authority to impose any tax, fee, charge, or 
other assessment upon an Indian tribe or upon any other person or entity authorized 
by an Indian tribe to engage in a class III activity. No State may refuse to enter into 
the negotiations described in paragraph (3)(A) based upon the lack of authority in 
such State, or its political subdivisions, to impose such a tax, fee, charge, or other 
assessment. 

(5) Nothing in this subsection shall impair the right of an Indian tribe to regulate 
class III gaming on its Indian lands concurrently with the State, except to the extent 
that such regulation is inconsistent with, or less stringent than, the State laws and 
regulations made applicable by any Tribal-State compact entered into by the Indian 
tribe under paragraph (3) that is in effect. 

(6) The provisions of section 1175 of Title 15 shall not apply to any gaming 
conducted under a Tribal-State compact that— 

(A) is entered into under paragraph (3) by a State in which gambling devices 
are legal, and 

(B) is in effect. 
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(7)(A) The United States district courts shall have jurisdiction over— 

(i) any cause of action initiated by an Indian tribe arising from the failure of 
a State to enter into negotiations with the Indian tribe for the purpose of 
entering into a Tribal-State compact under paragraph (3) or to conduct such 
negotiations in good faith, 

(ii) any cause of action initiated by a State or Indian tribe to enjoin a class III 
gaming activity located on Indian lands and conducted in violation of any 
Tribal-State compact entered into under paragraph (3) that is in effect, and 

(iii) any cause of action initiated by the Secretary to enforce the procedures 
prescribed under subparagraph (B)(vii). 

(B)(i) An Indian tribe may initiate a cause of action described in subparagraph 
(A)(i) only after the close of the 180-day period beginning on the date on which the 
Indian tribe requested the State to enter into negotiations under paragraph (3)(A). 

(ii) In any action described in subparagraph (A)(i), upon the introduction of 
evidence by an Indian tribe that— 

(I) a Tribal-State compact has not been entered into under paragraph (3), and 

(II) the State did not respond to the request of the Indian tribe to negotiate 
such a compact or did not respond to such request in good faith, 

the burden of proof shall be upon the State to prove that the State has negotiated 
with the Indian tribe in good faith to conclude a Tribal-State compact governing 
the conduct of gaming activities. 

(iii) If, in any action described in subparagraph (A)(i), the court finds that the State 
has failed to negotiate in good faith with the Indian tribe to conclude a Tribal-State 
compact governing the conduct of gaming activities, the court shall order the State 
and the Indian Tribe2 to conclude such a compact within a 60-day period. In 
determining in such an action whether a State has negotiated in good faith, the 
court— 

                                           
2 So in original.  Probably should not be capitalized. 
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(I) may take into account the public interest, public safety, criminality, 
financial integrity, and adverse economic impacts on existing gaming 
activities, and 

(II) shall consider any demand by the State for direct taxation of the Indian 
tribe or of any Indian lands as evidence that the State has not negotiated in 
good faith. 

(iv) If a State and an Indian tribe fail to conclude a Tribal-State compact governing 
the conduct of gaming activities on the Indian lands subject to the jurisdiction of 
such Indian tribe within the 60-day period provided in the order of a court issued 
under clause (iii), the Indian tribe and the State shall each submit to a mediator 
appointed by the court a proposed compact that represents their last best offer for a 
compact.  The mediator shall select from the two proposed compacts the one which 
best comports with the terms of this chapter and any other applicable Federal law 
and with the findings and order of the court. 

(v) The mediator appointed by the court under clause (iv) shall submit to the State 
and the Indian tribe the compact selected by the mediator under clause (iv). 

(vi) If a State consents to a proposed compact during the 60-day period beginning 
on the date on which the proposed compact is submitted by the mediator to the 
State under clause (v), the proposed compact shall be treated as a Tribal-State 
compact entered into under paragraph (3). 

(vii) If the State does not consent during the 60-day period described in clause (vi) 
to a proposed compact submitted by a mediator under clause (v), the mediator shall 
notify the Secretary and the Secretary shall prescribe, in consultation with the 
Indian tribe, procedures— 

(I) which are consistent with the proposed compact selected by the mediator 
under clause (iv), the provisions of this chapter, and the relevant provisions 
of the laws of the State, and 

(II) under which class III gaming may be conducted on the Indian lands over 
which the Indian tribe has jurisdiction. 

(8)(A) The Secretary is authorized to approve any Tribal-State compact entered 
into between an Indian tribe and a State governing gaming on Indian lands of such 
Indian tribe. 
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(B) The Secretary may disapprove a compact described in subparagraph (A) only if 
such compact violates— 

(i) any provision of this chapter, 

(ii) any other provision of Federal law that does not relate to jurisdiction 
over gaming on Indian lands, or 

(iii) the trust obligations of the United States to Indians. 

(C) If the Secretary does not approve or disapprove a compact described in 
subparagraph (A) before the date that is 45 days after the date on which the 
compact is submitted to the Secretary for approval, the compact shall be 
considered to have been approved by the Secretary, but only to the extent the 
compact is consistent with the provisions of this chapter. 

(D) The Secretary shall publish in the Federal Register notice of any Tribal-State 
compact that is approved, or considered to have been approved, under this 
paragraph. 

(9) An Indian tribe may enter into a management contract for the operation of a 
class III gaming activity if such contract has been submitted to, and approved by, 
the Chairman. The Chairman’s review and approval of such contract shall be 
governed by the provisions of subsections (b), (c), (d), (f), (g), and (h) of section 
2711 of this title. 

(e) Approval of ordinances 

For purposes of this section, by not later than the date that is 90 days after the date 
on which any tribal gaming ordinance or resolution is submitted to the Chairman, 
the Chairman shall approve such ordinance or resolution if it meets the 
requirements of this section. Any such ordinance or resolution not acted upon at 
the end of that 90-day period shall be considered to have been approved by the 
Chairman, but only to the extent such ordinance or resolution is consistent with the 
provisions of this chapter. 
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25 U.S.C. § 2719(b) 

§ 2719.  Gaming on lands acquired after October 17, 1988 

* * * 
(b) Exceptions 

(1) Subsection (a) will not apply when— 

(A) the Secretary, after consultation with the Indian tribe and appropriate 
State and local officials, including officials of other nearby Indian tribes, 
determines that a gaming establishment on newly acquired lands would be in 
the best interest of the Indian tribe and its members, and would not be 
detrimental to the surrounding community, but only if the Governor of the 
State in which the gaming activity is to be conducted concurs in the 
Secretary’s determination; or 

(B) lands are taken into trust as part of— 

(i) a settlement of a land claim, 

(ii) the initial reservation of an Indian tribe acknowledged by the 
Secretary under the Federal acknowledgment process, or 

(iii) the restoration of lands for an Indian tribe that is restored to 
Federal recognition. 

(2) Subsection (a) shall not apply to— 

(A) any lands involved in the trust petition of the St. Croix Chippewa 
Indians of Wisconsin that is the subject of the action filed in the United 
States District Court for the District of Columbia entitled St. Croix 
Chippewa Indians of Wisconsin v. United States, Civ. No. 86-2278, or 

(B) the interests of the Miccosukee Tribe of Indians of Florida in 
approximately 25 contiguous acres of land, more or less, in Dade County, 
Florida, located within one mile of the intersection of State Road Numbered 
27 (also known as Krome Avenue) and the Tamiami Trail. 

(3) Upon request of the governing body of the Miccosukee Tribe of Indians of 
Florida, the Secretary shall, notwithstanding any other provision of law, accept the 
transfer by such Tribe to the Secretary of the interests of such Tribe in the lands 
described in paragraph (2)(B) and the Secretary shall declare that such interests are 
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held in trust by the Secretary for the benefit of such Tribe and that such interests 
are part of the reservation of such Tribe under sections 5108 and 5110 of this title, 
subject to any encumbrances and rights that are held at the time of such transfer by 
any person or entity other than such Tribe. The Secretary shall publish in the 
Federal Register the legal description of any lands that are declared held in trust by 
the Secretary under this paragraph. 

* * * 

42 U.S.C. § 7506(c) 

§ 7506.  Limitations on certain Federal assistance 

* * * 

(c) Activities not conforming to approved or promulgated plans 

(1) No department, agency, or instrumentality of the Federal Government shall 
engage in, support in any way or provide financial assistance for, license or permit, 
or approve, any activity which does not conform to an implementation plan after it 
has been approved or promulgated under section 7410 of this title. No metropolitan 
planning organization designated under section 134 of Title 23, shall give its 
approval to any project, program, or plan which does not conform to an 
implementation plan approved or promulgated under section 7410 of this title. The 
assurance of conformity to such an implementation plan shall be an affirmative 
responsibility of the head of such department, agency, or instrumentality. 
Conformity to an implementation plan means— 

(A) conformity to an implementation plan’s purpose of eliminating or 
reducing the severity and number of violations of the national ambient air 
quality standards and achieving expeditious attainment of such standards; 
and 

(B) that such activities will not— 

(i) cause or contribute to any new violation of any standard in any 
area; 

(ii) increase the frequency or severity of any existing violation of any 
standard in any area; or 
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(iii) delay timely attainment of any standard or any required interim 
emission reductions or other milestones in any area. 

The determination of conformity shall be based on the most recent estimates 
of emissions, and such estimates shall be determined from the most recent 
population, employment, travel and congestion estimates as determined by 
the metropolitan planning organization or other agency authorized to make 
such estimates. 

(2) Any transportation plan or program developed pursuant to Title 23 or chapter 
53 of Title 49 shall implement the transportation provisions of any applicable 
implementation plan approved under this chapter applicable to all or part of the 
area covered by such transportation plan or program. No Federal agency may 
approve, accept or fund any transportation plan, program or project unless such 
plan, program or project has been found to conform to any applicable 
implementation plan in effect under this chapter. In particular— 

(A) no transportation plan or transportation improvement program may be 
adopted by a metropolitan planning organization designated under Title 23 
or chapter 53 of Title 49, or be found to be in conformity by a metropolitan 
planning organization until a final determination has been made that 
emissions expected from implementation of such plans and programs are 
consistent with estimates of emissions from motor vehicles and necessary 
emissions reductions contained in the applicable implementation plan, and 
that the plan or program will conform to the requirements of paragraph 
(1)(B); 

(B) no metropolitan planning organization or other recipient of funds under 
Title 23 or chapter 53 of Title 49 shall adopt or approve a transportation 
improvement program of projects until it determines that such program 
provides for timely implementation of transportation control measures 
consistent with schedules included in the applicable implementation plan; 

(C) a transportation project may be adopted or approved by a metropolitan 
planning organization or any recipient of funds designated under Title 23 or 
chapter 53 of Title 49, or found in conformity by a metropolitan planning 
organization or approved, accepted, or funded by the Department of 
Transportation only if it meets either the requirements of subparagraph (D) 
or the following requirements— 

(i) such a project comes from a conforming plan and program; 
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(ii) the design concept and scope of such project have not changed 
significantly since the conformity finding regarding the plan and 
program from which the project derived; and 

(iii) the design concept and scope of such project at the time of the 
conformity determination for the program was adequate to determine 
emissions. 

(D) Any project not referred to in subparagraph (C) shall be treated as 
conforming to the applicable implementation plan only if it is demonstrated 
that the projected emissions from such project, when considered together 
with emissions projected for the conforming transportation plans and 
programs within the nonattainment area, do not cause such plans and 
programs to exceed the emission reduction projections and schedules 
assigned to such plans and programs in the applicable implementation plan. 

(E) The appropriate metropolitan planning organization shall redetermine 
conformity of existing transportation plans and programs not later than 2 
years after the date on which the Administrator— 

(i) finds a motor vehicle emissions budget to be adequate in 
accordance with section 93.118(e)(4) of title 40, Code of Federal 
Regulations (as in effect on October 1, 2004); 

(ii) approves an implementation plan that establishes a motor vehicle 
emissions budget if that budget has not yet been determined to be 
adequate in accordance with clause (i); or 

(iii) promulgates an implementation plan that establishes or revises a 
motor vehicle emissions budget. 

(3) Until such time as the implementation plan revision referred to in paragraph 
(4)(C) is approved, conformity of such plans, programs, and projects will be 
demonstrated if— 

(A) the transportation plans and programs— 

(i) are consistent with the most recent estimates of mobile source 
emissions; 

(ii) provide for the expeditious implementation of transportation 
control measures in the applicable implementation plan; and 
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(iii) with respect to ozone and carbon monoxide nonattainment areas, 
contribute to annual emissions reductions consistent with sections 
7511a(b)(1) and 7512a(a)(7) of this title; and 

(B) the transportation projects— 

(i) come from a conforming transportation plan and program as 
defined in subparagraph (A) or for 12 months after November 15, 
1990, from a transportation program found to conform within 3 years 
prior to November 15, 1990; and 

(ii) in carbon monoxide nonattainment areas, eliminate or reduce the 
severity and number of violations of the carbon monoxide standards in 
the area substantially affected by the project. 

With regard to subparagraph (B)(ii), such determination may be made as 
part of either the conformity determination for the transportation program or 
for the individual project taken as a whole during the environmental review 
phase of project development. 

(4) Criteria and procedures for determining conformity 

(A) In general 

The Administrator shall promulgate, and periodically update, criteria and 
procedures for determining conformity (except in the case of transportation 
plans, programs, and projects) of, and for keeping the Administrator 
informed about, the activities referred to in paragraph (1). 

(B) Transportation plans, programs, and projects 

The Administrator, with the concurrence of the Secretary of Transportation, 
shall promulgate, and periodically update, criteria and procedures for 
demonstrating and assuring conformity in the case of transportation plans, 
programs, and projects. 

(C) Civil action to compel promulgation 

A civil action may be brought against the Administrator and the Secretary of 
Transportation under section 7604 of this title to compel promulgation of 
such criteria and procedures and the Federal district court shall have 
jurisdiction to order such promulgation. 
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(D) The procedures and criteria shall, at a minimum— 

(i) address the consultation procedures to be undertaken by 
metropolitan planning organizations and the Secretary of 
Transportation with State and local air quality agencies and State 
departments of transportation before such organizations and the 
Secretary make conformity determinations; 

(ii) address the appropriate frequency for making conformity 
determinations, but the frequency for making conformity 
determinations on updated transportation plans and programs shall be 
every 4 years, except in a case in which— 

(I) the metropolitan planning organization elects to update a 
transportation plan or program more frequently; or 

(II) the metropolitan planning organization is required to 
determine conformity in accordance with paragraph (2)(E); and 

(iii) address how conformity determinations will be made with respect 
to maintenance plans. 

(E) Inclusion of criteria and procedures in SIP 

Not later than 2 years after August 10, 2005, the procedures under 
subparagraph (A) shall include a requirement that each State include in the 
State implementation plan criteria and procedures for consultation required 
by subparagraph (D)(i), and enforcement and enforceability (pursuant to 
sections 93.125(c) and 93.122(a)(4)(ii) of title 40, Code of Federal 
Regulations) in accordance with the Administrator’s criteria and procedures 
for consultation, enforcement and enforceability. 

(F) Compliance with the rules of the Administrator for determining the 
conformity of transportation plans, programs, and projects funded or 
approved under Title 23 or chapter 53 of Title 49 to State or Federal 
implementation plans shall not be required for traffic signal synchronization 
projects prior to the funding, approval or implementation of such projects. 
The supporting regional emissions analysis for any conformity 
determination made with respect to a transportation plan, program, or project 
shall consider the effect on emissions of any such project funded, approved, 
or implemented prior to the conformity determination. 
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(5) Applicability 

This subsection shall apply only with respect to— 

(A) a nonattainment area and each pollutant for which the area is designated 
as a nonattainment area; and 

(B) an area that was designated as a nonattainment area but that was later 
redesignated by the Administrator as an attainment area and that is required 
to develop a maintenance plan under section 7505a of this title with respect 
to the specific pollutant for which the area was designated nonattainment. 

(6) Notwithstanding paragraph 5,1 this subsection shall not apply with respect to an 
area designated nonattainment under section 7407(d)(1) of this title until 1 year 
after that area is first designated nonattainment for a specific national ambient air 
quality standard. This paragraph only applies with respect to the national ambient 
air quality standard for which an area is newly designated nonattainment and does 
not affect the area’s requirements with respect to all other national ambient air 
quality standards for which the area is designated nonattainment or has been 
redesignated from nonattainment to attainment with a maintenance plan pursuant 
to section 7505a of this title (including any pre-existing national ambient air 
quality standard for a pollutant for which a new or revised standard has been 
issued). 

(7) Conformity horizon for transportation plans 

(A) In general 

Each conformity determination required under this section for a 
transportation plan under section 134(i) of Title 23 or section 5303(i) of 
Title 49 shall require a demonstration of conformity for the period ending on 
either the final year of the transportation plan, or at the election of the 
metropolitan planning organization, after consultation with the air pollution 
control agency and solicitation of public comments and consideration of 
such comments, the longest of the following periods: 

(i) The first 10-year period of any such transportation plan. 

(ii) The latest year in the implementation plan applicable to the area 
that contains a motor vehicle emission budget. 
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(iii) The year after the completion date of a regionally significant 
project if the project is included in the transportation improvement 
program or the project requires approval before the subsequent 
conformity determination. 

(B) Regional emissions analysis 

The conformity determination shall be accompanied by a regional emissions 
analysis for the last year of the transportation plan and for any year shown to 
exceed emission budgets by a prior analysis, if such year extends beyond the 
applicable period as determined under subparagraph (A). 

(C) Exception 

In any case in which an area has a revision to an implementation plan under 
section 7505a(b) of this title and the Administrator has found the motor 
vehicles emissions budgets from that revision to be adequate in accordance 
with section 93.118(e)(4) of title 40, Code of Federal Regulations (as in 
effect on October 1, 2004), or has approved the revision, the demonstration 
of conformity at the election of the metropolitan planning organization, after 
consultation with the air pollution control agency and solicitation of public 
comments and consideration of such comments, shall be required to extend 
only through the last year of the implementation plan required under section 
7505a(b) of this title. 

(D) Effect of election 

Any election by a metropolitan planning organization under this paragraph 
shall continue in effect until the metropolitan planning organization elects 
otherwise. 

(E) Air pollution control agency defined 

In this paragraph, the term “air pollution control agency” means an air 
pollution control agency (as defined in section 7602(b) of this title) that is 
responsible for developing plans or controlling air pollution within the area 
covered by a transportation plan. 

(8) Substitution of transportation control measures 

(A) In general 
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Transportation control measures that are specified in an implementation plan 
may be replaced or added to the implementation plan with alternate or 
additional transportation control measures— 

(i) if the substitute measures achieve equivalent or greater emissions 
reductions than the control measure to be replaced, as demonstrated 
with an emissions impact analysis that is consistent with the current 
methodology used for evaluating the replaced control measure in the 
implementation plan; 

(ii) if the substitute control measures are implemented— 

(I) in accordance with a schedule that is consistent with the 
schedule provided for control measures in the implementation 
plan; or 

(II) if the implementation plan date for implementation of the 
control measure to be replaced has passed, as soon as 
practicable after the implementation plan date but not later than 
the date on which emission reductions are necessary to achieve 
the purpose of the implementation plan; 

(iii) if the substitute and additional control measures are accompanied 
with evidence of adequate personnel and funding and authority under 
State or local law to implement, monitor, and enforce the control 
measures; 

(iv) if the substitute and additional control measures were developed 
through a collaborative process that included— 

(I) participation by representatives of all affected jurisdictions 
(including local air pollution control agencies, the State air 
pollution control agency, and State and local transportation 
agencies); 

(II) consultation with the Administrator; and 

(III) reasonable public notice and opportunity for comment; 
and 
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(v) if the metropolitan planning organization, State air pollution 
control agency, and the Administrator concur with the equivalency of 
the substitute or additional control measures. 

(B) Adoption 

(i) Concurrence by the metropolitan planning organization, State air 
pollution control agency and the Administrator as required by 
subparagraph (A)(v) shall constitute adoption of the substitute or 
additional control measures so long as the requirements of 
subparagraphs (A)(i), (A)(ii), (A)(iii) and (A)(iv) are met. 

(ii) Once adopted, the substitute or additional control measures 
become, by operation of law, part of the State implementation plan 
and become federally enforceable. 

(iii) Within 90 days of its concurrence under subparagraph (A)(v), the 
State air pollution control agency shall submit the substitute or 
additional control measure to the Administrator for incorporation in 
the codification of the applicable implementation plan. 
Nothwithstanding2 any other provision of this chapter, no additional 
State process shall be necessary to support such revision to the 
applicable plan. 

(C) No requirement for express permission 

The substitution or addition of a transportation control measure in 
accordance with this paragraph and the funding or approval of such a control 
measure shall not be contingent on the existence of any provision in the 
applicable implementation plan that expressly permits such a substitution or 
addition. 

(D) No requirement for new conformity determination 

The substitution or addition of a transportation control measure in 
accordance with this paragraph shall not require— 

(i) a new conformity determination for the transportation plan; or 

(ii) a revision of the implementation plan. 

(E) Continuation of control measure being replaced 
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A control measure that is being replaced by a substitute control measure 
under this paragraph shall remain in effect until the substitute control 
measure is adopted by the State pursuant to subparagraph (B). 

(F) Effect of adoption 

Adoption of a substitute control measure shall constitute rescission of the 
previously applicable control measure. 

(9) Lapse of conformity 

If a conformity determination required under this subsection for a transportation 
plan under section 134(i) of Title 23 or section 5303(i) of Title 49 or a 
transportation improvement program under section 134(j) of such Title 23 or under 
section 5303(j) of such Title 49 is not made by the applicable deadline and such 
failure is not corrected by additional measures to either reduce motor vehicle 
emissions sufficient to demonstrate compliance with the requirements of this 
subsection within 12 months after such deadline or other measures sufficient to 
correct such failures, the transportation plan shall lapse. 

(10) Lapse 

In this subsection, the term “lapse” means that the conformity determination for a 
transportation plan or transportation improvement program has expired, and thus 
there is no currently conforming transportation plan or transportation improvement 
program. 

* * * 

49 U.S.C. § 13902(a) 

§ 13902.  Registration of motor carriers 

(a) Motor carrier generally.— 

(1) In general.—Except as otherwise provided in this section, the Secretary 
of Transportation shall register a person to provide transportation subject to 
jurisdiction under subchapter I of chapter 135 as a motor carrier using self-
propelled vehicles the motor carrier owns, rents, or leases only if the 
Secretary determines that the person— 
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(A) is willing and able to comply with— 

(i) this part and the applicable regulations of the Secretary and 
the Board; 

(ii) any safety regulations imposed by the Secretary; 

(iii) the duties of employers and employees established by the 
Secretary under section 31135; 

(iv) the safety fitness requirements established by the Secretary 
under section 31144; 

(v) the accessibility requirements established by the Secretary 
under subpart H of part 37 of title 49, Code of Federal 
Regulations (or successor regulations), for transportation 
provided by an over-the-road bus; and 

(vi) the minimum financial responsibility requirements 
established by the Secretary under sections 13906, 31138, and 
31139; 

(B) has been issued a USDOT number under section 31134; 

(C) has disclosed any relationship involving common ownership, 
common management, common control, or common familial 
relationship between that person and any other motor carrier, freight 
forwarder, or broker, or any other applicant for motor carrier, freight 
forwarder, or broker registration, if the relationship occurred in the 3-
year period preceding the date of the filing of the application for 
registration; and 

(D) after the Secretary establishes a written proficiency examination 
pursuant to section 32101(b) of the Commercial Motor Vehicle Safety 
Enhancement Act of 2012, has passed the written proficiency 
examination. 

(2) Additional registration requirements for household goods motor 
carriers.—In addition to meeting the requirements of paragraph (1), the 
Secretary may register a person to provide transportation of household goods 
as a household goods motor carrier only after that person— 
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(A) provides evidence of participation in an arbitration program and 
provides a copy of the notice of the arbitration program as required by 
section 14708(b)(2); 

(B) identifies its tariff and provides a copy of the notice of the 
availability of that tariff for inspection as required by section 
13702(c); and 

(C) demonstrates, before being registered, through successful 
completion of a proficiency examination established by the Secretary, 
knowledge and intent to comply with applicable Federal laws relating 
to consumer protection, estimating, consumers’ rights and 
responsibilities, and options for limitations of liability for loss and 
damage. 

(3) Consideration of evidence; findings.—The Secretary shall consider, 
and to the extent applicable, make findings on any evidence demonstrating 
that the registrant is unable to comply with any applicable requirement of 
paragraph (1) or, in the case of a registrant to which paragraph (2) applies, 
paragraph (1) or (2). 

(4) Withholding.—If the Secretary determines that a registrant under this 
section does not meet, or is not able to meet, any requirement of paragraph 
(1) or, in the case of a registrant to which paragraph (2) applies, paragraph 
(1) or (2), the Secretary shall withhold registration. 

(5) Limitation on complaints.—The Secretary may hear a complaint from 
any person concerning a registration under this subsection only on the 
ground that the registrant fails or will fail to comply with this part, the 
applicable regulations of the Secretary and the Board (including the 
accessibility requirements established by the Secretary under subpart H of 
part 37 of title 49, Code of Federal Regulations, or such successor 
regulations to those accessibility requirements as the Secretary may issue, 
for transportation provided by an over-the-road bus), the safety regulations 
of the Secretary, or the safety fitness or minimum financial responsibility 
requirements of paragraph (1) of this subsection. In the case of a registration 
for the transportation of household goods as a household goods motor 
carrier, the Secretary may also hear a complaint on the ground that the 
registrant fails or will fail to comply with the requirements of paragraph (2) 
of this subsection. 
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(6) Separate registration required.—A motor carrier may not broker 
transportation services unless the motor carrier has registered as a broker 
under this chapter. 

40 C.F.R. § 93.150(a) 

§ 93.150  Prohibition. 

(a) No department, agency or instrumentality of the Federal Government shall 
engage in, support in any way or provide financial assistance for, license or permit, 
or approve any activity which does not conform to an applicable implementation 
plan. 

* * * 

40 C.F.R. § 93.152 

§ 93.152  Definitions. 

Terms used but not defined in this part shall have the meaning given them by the 
Act and EPA’s regulations (40 CFR chapter I), in that order of priority. 

Affected Federal land manager means the Federal agency or the Federal official 
charged with direct responsibility for management of an area designated as Class I 
under the Act (42 U.S.C. 7472) that is located within 100 km of the proposed 
Federal action. 

Applicability analysis is the process of determining if your Federal action must be 
supported by a conformity determination. 

Applicable implementation plan or applicable SIP means the portion (or portions) 
of the SIP or most recent revision thereof, which has been approved under section 
110(k) of the Act, a Federal implementation plan promulgated under section 110(c) 
of the Act, or a plan promulgated or approved pursuant to section 301 (d) of the 
Act (Tribal implementation plan or TIP) and which implements the relevant 
requirements of the Act. 

Areawide air quality modeling analysis means an assessment on a scale that 
includes the entire nonattainment or maintenance area using an air quality 
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dispersion model or photochemical grid model to determine the effects of 
emissions on air quality, for example, an assessment using EPA’s community 
multi-scale air quality (CMAQ) modeling system. 

Cause or contribute to a new violation means a Federal action that: 

(1) Causes a new violation of a national ambient air quality standard (NAAQS) at a 
location in a nonattainment or maintenance area which would otherwise not be in 
violation of the standard during the future period in question if the Federal action 
were not taken; or 

(2) Contributes, in conjunction with other reasonably foreseeable actions, to a new 
violation of a NAAQS at a location in a nonattainment or maintenance area in a 
manner that would increase the frequency or severity of the new violation. 

Caused by, as used in the terms “direct emissions” and “indirect emissions,” means 
emissions that would not otherwise occur in the absence of the Federal action. 

Confidential business information (CBI) means information that has been 
determined by a Federal agency, in accordance with its applicable regulations, to 
be a trade secret, or commercial or financial information obtained from a person 
and privileged or confidential and is exempt from required disclosure under the 
Freedom of Information Act (5 U.S.C. 552(b)(4)). 

Conformity determination is the evaluation (made after an applicability analysis is 
completed) that a Federal action conforms to the applicable implementation plan 
and meets the requirements of this subpart. 

Conformity evaluation is the entire process from the applicability analysis through 
the conformity determination that is used to demonstrate that the Federal action 
conforms to the requirements of this subpart. 

Continuing program responsibility means a Federal agency has responsibility for 
emissions caused by: 

(1) Actions it takes itself; or 

(2) Actions of non–Federal entities that the Federal agency, in exercising its 
normal programs and authorities, approves, funds, licenses or permits, provided the 
agency can impose conditions on any portion of the action that could affect the 
emissions. 
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Continuous program to implement means that the Federal agency has started the 
action identified in the plan and does not stop the actions for more than an 18–
month period, unless it can demonstrate that such a stoppage was included in the 
original plan. 

Criteria pollutant or standard means any pollutant for which there is established a 
NAAQS at 40 CFR part 50. 

Direct emissions means those emissions of a criteria pollutant or its precursors that 
are caused or initiated by the Federal action and originate in a nonattainment or 
maintenance area and occur at the same time and place as the action and are 
reasonably foreseeable. 

Emergency means a situation where extremely quick action on the part of the 
Federal agencies involved is needed and where the timing of such Federal 
activities makes it impractical to meet the requirements of this subpart, such as 
natural disasters like hurricanes or earthquakes, civil disturbances such as terrorist 
acts and military mobilizations. 

Emission inventory means a listing of information on the location, type of source, 
type and quantity of pollutant emitted as well as other parameters of the emissions. 

Emissions budgets are those portions of the applicable SIP’s projected emission 
inventories that describe the levels of emissions (mobile, stationary, area, etc.) that 
provide for meeting reasonable further progress milestones, attainment, and/or 
maintenance for any criteria pollutant or its precursors. 

Emissions offsets, for purposes of § 93.158, are emissions reductions which are 
quantifiable, consistent with the applicable SIP attainment and reasonable further 
progress demonstrations, surplus to reductions required by, and credited to, other 
applicable SIP provisions, enforceable at both the State and Federal levels, and 
permanent within the timeframe specified by the program. 

EPA means the U.S. Environmental Protection Agency. 

Federal action means any activity engaged in by a department, agency, or 
instrumentality of the Federal government, or any activity that a department, 
agency or instrumentality of the Federal government supports in any way, provides 
financial assistance for, licenses, permits, or approves, other than activities related 
to transportation plans, programs, and projects developed, funded, or approved 
under title 23 U.S.C. or the Federal Transit Act (49 U.S.C. 1601 et seq.). Where the 
Federal action is a permit, license, or other approval for some aspect of a non-
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Federal undertaking, the relevant activity is the part, portion, or phase of the non-
Federal undertaking that requires the Federal permit, license, or approval. 

Federal agency means, for purposes of this subpart, a Federal department, agency, 
or instrumentality of the Federal government. 

Increase the frequency or severity of any existing violation of any standard in any 
area means to cause a nonattainment area to exceed a standard more often or to 
cause a violation at a greater concentration than previously existed and/or would 
otherwise exist during the future period in question, if the project were not 
implemented. 

Indirect emissions means those emissions of a criteria pollutant or its precursors: 

(1) That are caused or initiated by the Federal action and originate in the same 
nonattainment or maintenance area but occur at a different time or place as the 
action; 

(2) That are reasonably foreseeable; 

(3) That the agency can practically control; and 

(4) For which the agency has continuing program responsibility. 

For the purposes of this definition, even if a Federal licensing, rulemaking or other 
approving action is a required initial step for a subsequent activity that causes 
emissions, such initial steps do not mean that a Federal agency can practically 
control any resulting emissions. 

Local air quality modeling analysis means an assessment of localized impacts on a 
scale smaller than the entire nonattainment or maintenance area, including, for 
example, congested roadways on a Federal facility, which uses an air quality 
dispersion model (e.g., Industrial Source Complex Model or Emission and 
Dispersion Model System) to determine the effects of emissions on air quality. 

Maintenance area means an area that was designated as nonattainment and has 
been re-designated in 40 CFR part 81 to attainment, meeting the provisions of 
section 107(d)(3)(E) of the Act and has a maintenance plan approved under section 
175A of the Act. 

Maintenance plan means a revision to the applicable SIP, meeting the requirements 
of section 175A of the Act. 
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Metropolitan Planning Organization (MPO) means the policy board of an 
organization created as a result of the designation process in 23 U.S.C. 134(d). 

Milestone has the meaning given in sections 182(g)(1) and 189(c)(1) of the Act. 

Mitigation measure means any method of reducing emissions of the pollutant or its 
precursor taken at the location of the Federal action and used to reduce the impact 
of the emissions of that pollutant caused by the action. 

National ambient air quality standards (NAAQS) are those standards established 
pursuant to section 109 of the Act and include standards for carbon monoxide 
(CO2), lead (Pb), nitrogen dioxide (NO2), ozone, particulate matter (PM–10 and 
PM2.5), and sulfur dioxide (SO2). 

NEPA is the National Environmental Policy Act of 1969, as amended (42 U.S.C. 
4321 et seq.). 

Nonattainment area means an area designated as nonattainment under section 107 
of the Act and described in 40 CFR part 81. 

Precursors of a criteria pollutant are: 

(1) For ozone, nitrogen oxides (NOx), unless an area is exempted from NOx 
requirements under section 182(f) of the Act, and volatile organic compounds 
(VOC). 

(2) For PM–10, those pollutants described in the PM–10 nonattainment area 
applicable SIP as significant contributors to the PM–10 levels. 

(3) For PM2.5: 

(i) Sulfur dioxide (SO2) in all PM2.5 nonattainment and maintenance areas, 

(ii) Nitrogen oxides in all PM2.5 nonattainment and maintenance areas unless both 
the State and EPA determine that it is not a significant precursor, and 

(iii) Volatile organic compounds (VOC) and ammonia (NH3) only in PM2.5 
nonattainment or maintenance areas where either the State or EPA determines that 
they are significant precursors. 

Reasonably foreseeable emissions are projected future direct and indirect 
emissions that are identified at the time the conformity determination is made; the 
location of such emissions is known and the emissions are quantifiable as 
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described and documented by the Federal agency based on its own information and 
after reviewing any information presented to the Federal agency. 

Regional water and/or wastewater projects include construction, operation, and 
maintenance of water or wastewater conveyances, water or wastewater treatment 
facilities, and water storage reservoirs which affect a large portion of a 
nonattainment or maintenance area. 

Restricted information is information that is privileged or that is otherwise 
protected from disclosure pursuant to applicable statutes, Executive Orders, or 
regulations. Such information includes, but is not limited to: Classified national 
security information, protected critical infrastructure information, sensitive security 
information, and proprietary business information. 

Take or start the Federal action means the date that the Federal agency signs or 
approves the permit, license, grant or contract or otherwise physically begins the 
Federal action that requires a conformity evaluation under this subpart. 

Total of direct and indirect emissions means the sum of direct and indirect 
emissions increases and decreases caused by the Federal action; i.e., the “net” 
emissions considering all direct and indirect emissions. The portion of emissions 
which are exempt or presumed to conform under § 93.153 (c), (d), (e), or (f) are 
not included in the “total of direct and indirect emissions.” The “total of direct and 
indirect emissions” includes emissions of criteria pollutants and emissions of 
precursors of criteria pollutants. 

Tribal implementation plan (TIP) means a plan to implement the national ambient 
air quality standards adopted and submitted by a federally recognized Indian tribal 
government determined to be eligible under 40 CFR 49.9 and the plan has been 
approved by EPA. 

40 C.F.R. § 93.153(b), (c) 

§ 93.153  Applicability. 
* * * 

(b) For Federal actions not covered by paragraph (a) of this section, a conformity 
determination is required for each criteria pollutant or precursor where the total of 
direct and indirect emissions of the criteria pollutant or precursor in a 
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nonattainment or maintenance area caused by a Federal action would equal or 
exceed any of the rates in paragraphs (b)(1) or (2) of this section. 

(1) For purposes of paragraph (b) of this section the following rates apply in 
nonattainment areas (NAA’s): 

  Tons/year 
Ozone (VOC’s or NOX):  
 Serious NAA’s .................................................................  50 
 Severe NAA’s ..................................................................  25 
 Extreme NAA’s ................................................................  10 
 Other ozone NAA’s outside an ozone transport region ...  100 
Other ozone NAA’s inside an ozone transport region:  
 VOC .................................................................................  50 
 NOX ..................................................................................  100 
Carbon Monoxide: All maintenance areas .............................. 100 
SO2 or NO2: All NAA’s ......................................................... 100 
PM10:  
 Moderate NAA’s ..............................................................  100 
 Serious NAA’s .................................................................  70 
PM2.5 (direct emissions, SO2, NOX, VOC, and Ammonia):  
 Moderate NAA’s ..............................................................  100 
 Serious NAA’s .................................................................  70 
Pb: All NAA’s ......................................................................... 25 

 
(2) For purposes of paragraph (b) of this section the following rates apply in 
maintenance areas: 

 
  Tons/year 
Ozone (NOX), SO2 or NO2:  
 All maintenance areas ......................................................  100 
 Ozone (VOC’s).  
 Maintenance areas inside an ozone transport region .......  50 
 Maintenance areas outside an ozone transport region .....  100 
 Carbon monoxide: All maintenance areas .......................  100 
 PM10: All maintenance areas ...........................................  100 
 PM2.5 (direct emissions, SO2, NOX, VOC, and Ammonia) ...  100 
 All maintenance areas ......................................................  100 
 Pb: All maintenance areas ................................................  25 
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(c) The requirements of this subpart shall not apply to the following Federal 
actions: 

(1) Actions where the total of direct and indirect emissions are below the 
emissions levels specified in paragraph (b) of this section. 

(2) Actions which would result in no emissions increase or an increase in 
emissions that is clearly de minimis: 

(i) Judicial and legislative proceedings. 

(ii) Continuing and recurring activities such as permit renewals where 
activities conducted will be similar in scope and operation to activities 
currently being conducted. 

(iii) Rulemaking and policy development and issuance. 

(iv) Routine maintenance and repair activities, including repair and 
maintenance of administrative sites, roads, trails, and facilities. 

(v) Civil and criminal enforcement activities, such as investigations, audits, 
inspections, examinations, prosecutions, and the training of law enforcement 
personnel. 

(vi) Administrative actions such as personnel actions, organizational 
changes, debt management or collection, cash management, internal agency 
audits, program budget proposals, and matters relating to the administration 
and collection of taxes, duties and fees. 

(vii) The routine, recurring transportation of materiel and personnel. 

(viii) Routine movement of mobile assets, such as ships and aircraft, in 
home port reassignments and stations (when no new support facilities or 
personnel are required) to perform as operational groups and/or for repair or 
overhaul. 

(ix) Maintenance dredging and debris disposal where no new depths are 
required, applicable permits are secured, and disposal will be at an approved 
disposal site. 

(x) Actions, such as the following, with respect to existing structures, 
properties, facilities and lands where future activities conducted will be 
similar in scope and operation to activities currently being conducted at the 
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existing structures, properties, facilities, and lands; for example, relocation 
of personnel, disposition of federally-owned existing structures, properties, 
facilities, and lands, rent subsidies, operation and maintenance cost 
subsidies, the exercise of receivership or conservatorship authority, 
assistance in purchasing structures, and the production of coins and 
currency. 

(xi) The granting of leases, licenses such as for exports and trade, permits, 
and easements where activities conducted will be similar in scope and 
operation to activities currently being conducted. 

(xii) Planning, studies, and provision of technical assistance. 

(xiii) Routine operation of facilities, mobile assets and equipment. 

(xiv) Transfers of ownership, interests, and titles in land, facilities, and real 
and personal properties, regardless of the form or method of the transfer. 

(xv) The designation of empowerment zones, enterprise communities, or 
viticultural areas. 

(xvi) Actions by any of the Federal banking agencies or the Federal Reserve 
Banks, including actions regarding charters, applications, notices, licenses, 
the supervision or examination of depository institutions or depository 
institution holding companies, access to the discount window, or the 
provision of financial services to banking organizations or to any 
department, agency or instrumentality of the United States. 

(xvii) Actions by the Board of Governors of the Federal Reserve System or 
any Federal Reserve Bank necessary to effect monetary or exchange rate 
policy. 

(xviii) Actions that implement a foreign affairs function of the United States. 

(xix) Actions (or portions thereof) associated with transfers of land, 
facilities, title, and real properties through an enforceable contract or lease 
agreement where the delivery of the deed is required to occur promptly after 
a specific, reasonable condition is met, such as promptly after the land is 
certified as meeting the requirements of CERCLA, and where the Federal 
agency does not retain continuing authority to control emissions associated 
with the lands, facilities, title, or real properties. 
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(xx) Transfers of real property, including land, facilities, and related 
personal property from a Federal entity to another Federal entity and 
assignments of real property, including land, facilities, and related personal 
property from a Federal entity to another Federal entity for subsequent 
deeding to eligible applicants. 

(xxi) Actions by the Department of the Treasury to effect fiscal policy and to 
exercise the borrowing authority of the United States. 

(xxii) Air traffic control activities and adopting approach, departure, and 
enroute procedures for aircraft operations above the mixing height specified 
in the applicable SIP or TIP. Where the applicable SIP or TIP does not 
specify a mixing height, the Federal agency can use the 3,000 feet above 
ground level as a default mixing height, unless the agency demonstrates that 
use of a different mixing height is appropriate because the change in 
emissions at and above that height caused by the Federal action is de 
minimis. 

(3) Actions where the emissions are not reasonably foreseeable, such as the 
following: 

(i) Initial Outer Continental Shelf lease sales which are made on a broad 
scale and are followed by exploration and development plans on a project 
level. 

(ii) Electric power marketing activities that involve the acquisition, sale and 
transmission of electric energy. 

(4) Actions which implement a decision to conduct or carry out a 
conforming program such as prescribed burning actions which are consistent 
with a conforming land management plan. 

* * * 
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40 C.F.R. § 93.156(b) 

§ 93.156  Public participation. 

* * * 

(b) A Federal agency must make public its draft conformity determination under 
§ 93.154 by placing a notice by prominent advertisement in a daily newspaper of 
general circulation in the area affected by the action and by providing 30 days for 
written public comment prior to taking any formal action on the draft 
determination. This comment period may be concurrent with any other public 
involvement, such as occurs in the National Environmental Policy Act (NEPA) 
process. If the action has multi-regional or national impacts (e.g., the action will 
cause emission increases in excess of the de minimis levels identified in § 
93.153(b) in three or more of EPA’s Regions), the Federal agency, as an 
alternative to publishing separate notices, can publish a notice in the Federal 
Register. 

* * * 

 

40 C.F.R. § 1500.6 

§ 1500.6  Agency authority. 

Each agency shall interpret the provisions of the Act as a supplement to its existing 
authority and as a mandate to view traditional policies and missions in the light of 
the Act’s national environmental objectives. Agencies shall review their policies, 
procedures, and regulations accordingly and revise them as necessary to insure full 
compliance with the purposes and provisions of the Act. The phrase “to the fullest 
extent possible” in section 102 means that each agency of the Federal Government 
shall comply with that section unless existing law applicable to the agency’s 
operations expressly prohibits or makes compliance impossible. 
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40 C.F.R. § 1502.1 

§ 1502.1  Purpose. 

The primary purpose of an environmental impact statement is to serve as an action-
forcing device to insure that the policies and goals defined in the Act are infused 
into the ongoing programs and actions of the Federal Government. It shall provide 
full and fair discussion of significant environmental impacts and shall inform 
decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment. 
Agencies shall focus on significant environmental issues and alternatives and shall 
reduce paperwork and the accumulation of extraneous background data. 
Statements shall be concise, clear, and to the point, and shall be supported by 
evidence that the agency has made the necessary environmental analyses. An 
environmental impact statement is more than a disclosure document. It shall be 
used by Federal officials in conjunction with other relevant material to plan actions 
and make decisions. 

40 C.F.R. § 1502.14 

§ 1502.14  Alternatives including the proposed action. 

This section is the heart of the environmental impact statement. Based on the 
information and analysis presented in the sections on the Affected Environment (§ 
1502.15) and the Environmental Consequences (§ 1502.16), it should present the 
environmental impacts of the proposal and the alternatives in comparative form, 
thus sharply defining the issues and providing a clear basis for choice among 
options by the decisionmaker and the public. In this section agencies shall: 

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for 
alternatives which were eliminated from detailed study, briefly discuss the reasons 
for their having been eliminated. 

(b) Devote substantial treatment to each alternative considered in detail including 
the proposed action so that reviewers may evaluate their comparative merits. 

(c) Include reasonable alternatives not within the jurisdiction of the lead agency. 

(d) Include the alternative of no action. 
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(e) Identify the agency’s preferred alternative or alternatives, if one or more exists, 
in the draft statement and identify such alternative in the final statement unless 
another law prohibits the expression of such a preference. 

(f) Include appropriate mitigation measures not already included in the proposed 
action or alternatives. 

40 C.F.R. § 1508.8 

§ 1508.8 Effects. 

Effects include: 

(a) Direct effects, which are caused by the action and occur at the same time and 
place. 

(b) Indirect effects, which are caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable. Indirect effects may 
include growth inducing effects and other effects related to induced changes in the 
pattern of land use, population density or growth rate, and related effects on air and 
water and other natural systems, including ecosystems. 

Effects and impacts as used in these regulations are synonymous. Effects includes 
ecological (such as the effects on natural resources and on the components, 
structures, and functioning of affected ecosystems), aesthetic, historic, cultural, 
economic, social, or health, whether direct, indirect, or cumulative. Effects may 
also include those resulting from actions which may have both beneficial and 
detrimental effects, even if on balance the agency believes that the effect will be 
beneficial. 

40 C.F.R. § 1508.18 

§ 1508.18  Major Federal action. 

Major Federal action includes actions with effects that may be major and which are 
potentially subject to Federal control and responsibility. Major reinforces but does 
not have a meaning independent of significantly (§ 1508.27). Actions include the 
circumstance where the responsible officials fail to act and that failure to act is 
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reviewable by courts or administrative tribunals under the Administrative 
Procedure Act or other applicable law as agency action. 

(a) Actions include new and continuing activities, including projects and programs 
entirely or partly financed, assisted, conducted, regulated, or approved by federal 
agencies; new or revised agency rules, regulations, plans, policies, or procedures; 
and legislative proposals (§§ 1506.8, 1508.17). Actions do not include funding 
assistance solely in the form of general revenue sharing funds, distributed under 
the State and Local Fiscal Assistance Act of 1972, 31 U.S.C. 1221 et seq., with no 
Federal agency control over the subsequent use of such funds. Actions do not 
include bringing judicial or administrative civil or criminal enforcement actions. 

(b) Federal actions tend to fall within one of the following categories: 

(1) Adoption of official policy, such as rules, regulations, and interpretations 
adopted pursuant to the Administrative Procedure Act, 5 U.S.C. 551 et seq.; 
treaties and international conventions or agreements; formal documents 
establishing an agency’s policies which will result in or substantially alter 
agency programs. 

(2) Adoption of formal plans, such as official documents prepared or 
approved by federal agencies which guide or prescribe alternative uses of 
Federal resources, upon which future agency actions will be based. 

(3) Adoption of programs, such as a group of concerted actions to implement 
a specific policy or plan; systematic and connected agency decisions 
allocating agency resources to implement a specific statutory program or 
executive directive. 

(4) Approval of specific projects, such as construction or management 
activities located in a defined geographic area. Projects include actions 
approved by permit or other regulatory decision as well as federal and 
federally assisted activities. 
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43 C.F.R. § 46.120 

§ 46.120  Using existing environmental analyses prepared pursuant to NEPA and 
the Council on Environmental Quality regulations. 

(a) When available, the Responsible Official should use existing NEPA analyses 
for assessing the impacts of a proposed action and any alternatives. Procedures for 
adoption or incorporation by reference of such analyses must be followed where 
applicable. 

(b) If existing NEPA analyses include data and assumptions appropriate for the 
analysis at hand, the Responsible Official should use these existing NEPA analyses 
and/or their underlying data and assumptions where feasible. 

(c) An existing environmental analysis prepared pursuant to NEPA and the Council 
on Environmental Quality regulations may be used in its entirety if the Responsible 
Official determines, with appropriate supporting documentation, that it adequately 
assesses the environmental effects of the proposed action and reasonable 
alternatives. The supporting record must include an evaluation of whether new 
circumstances, new information or changes in the action or its impacts not 
previously analyzed may result in significantly different environmental effects. 

(d) Responsible Officials should make the best use of existing NEPA documents 
by supplementing, tiering to, incorporating by reference, or adopting previous 
NEPA environmental analyses to avoid redundancy and unnecessary paperwork. 

43 C.F.R. § 46.300 

§ 46.300 Purpose of an environmental assessment and when it must be prepared. 
Effective: November 14, 2008 

The purpose of an environmental assessment is to allow the Responsible Official to 
determine whether to prepare an environmental impact statement or a finding of no 
significant impact. 

(a) A bureau must ensure that an environmental assessment is prepared for all 
proposed Federal actions, except those: 

(1) That are covered by a categorical exclusion; 
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(2) That are covered sufficiently by an earlier environmental document as 
determined and documented by the Responsible Official; or 

(3) For which the bureau has already decided to prepare an environmental 
impact statement. 

(b) A bureau may prepare an environmental assessment for any proposed action at 
any time to: 

(1) Assist in planning and decision-making; 

(2) Further the purposes of NEPA when no environmental impact statement 
is necessary; or 

(3) Facilitate environmental impact statement preparation. 

Cal. Const. art. IV, § 19 

SEC. 19.  (a) The Legislature has no power to authorize lotteries, and shall prohibit 
the sale of lottery tickets in the State. 

(b) The Legislature may provide for the regulation of horse races and horse race 
meetings and wagering on the results. 

(c) Notwithstanding subdivision (a), the Legislature by statute may authorize cities 
and counties to provide for bingo games, but only for charitable purposes. 

(d) Notwithstanding subdivision (a), there is authorized the establishment of a 
California State Lottery. 

(e) The Legislature has no power to authorize, and shall prohibit, casinos of the 
type currently operating in Nevada and New Jersey. 

(f) Notwithstanding subdivisions (a) and (e), and any other provision of state law, 
the Governor is authorized to negotiate and conclude compacts, subject to 
ratification by the Legislature, for the operation of slot machines and for the 
conduct of lottery games and banking and percentage card games by federally 
recognized Indian tribes on Indian lands in California in accordance with federal 
law.  Accordingly, slot machines, lottery games, and banking and percentage card 
games are hereby permitted to be conducted and operated on tribal lands subject to 
those compacts. 
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(f) Notwithstanding subdivision (a), the Legislature may authorize private, 
nonprofit, eligible organizations, as defined by the Legislature, to conduct raffles 
as a funding mechanism to provide support for their own or another private, 
nonprofit, eligible organization’s beneficial and charitable works, provided that (1) 
at least 90 percent of the gross receipts from the raffle go directly to beneficial or 
charitable purposes in California, and (2) any person who receives compensation in 
connection with the operation of a raffle is an employee of the private nonprofit 
organization that is conducting the raffle.  The Legislature, two-thirds of the 
membership of each house concurring, may amend the percentage of gross receipts 
required by this subdivision to be dedicated to beneficial or charitable purposes by 
means of a statute that is signed by the Governor. 

Cal. Gov’t Code § 98005 

§ 98005.  Compact deemed agreed to, approved and executed; jurisdiction 

The Gaming Compact offered in Section 98004 shall, to the extent permitted by 
law, be deemed agreed to, approved, and executed by the State of California in the 
event a request therefor is duly made by a federally recognized Indian tribe in 
accordance with Section 98002 and it is not executed by the Governor within the 
time prescribed in this chapter, provided that, in the event this provision is deemed 
to be unlawful or ineffective for any reason, or if the tribe in its discretion seeks to 
compel execution of the Gaming Compact through court action, the State of 
California hereby submits to the jurisdiction of the courts of the United States in 
any action brought against the state by any federally recognized Indian tribe 
asserting any cause of action arising from the state’s refusal to execute the Gaming 
Compact offered in Section 98004 upon a tribe’s request therefor.  Without 
limiting the foregoing, the State of California also submits to the jurisdiction of the 
courts of the United States in any action brought against the state by any federally 
recognized California Indian tribe asserting any cause of action arising from the 
state’s refusal to enter into negotiations with that tribe for the purpose of entering 
into a different Tribal-State compact pursuant to IGRA or to conduct those 
negotiations in good faith, the state’s refusal to enter into negotiations concerning 
the amendment of a Tribal-State compact to which the state is a party, or to 
negotiate in good faith concerning that amendment, or the state’s violation of the 
terms of any Tribal-State compact to which the state is or may become a party. 
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Cal. Penal Code § 330b 

§ 330b.  Slot machines or devices; manufacture, repair, ownership, possession, 
sale, transportation, etc. prohibited; interstate commerce; tribal gaming; definition; 
punishment; subsequent offenses; offenses involving multiple machines or 
locations 

(a) It is unlawful for any person to manufacture, repair, own, store, possess, sell, 
rent, lease, let on shares, lend or give away, transport, or expose for sale or lease, 
or to offer to repair, sell, rent, lease, let on shares, lend or give away, or permit the 
operation, placement, maintenance, or keeping of, in any place, room, space, or 
building owned, leased, or occupied, managed, or controlled by that person, any 
slot machine or device, as defined in this section. 

It is unlawful for any person to make or to permit the making of an agreement with 
another person regarding any slot machine or device, by which the user of the slot 
machine or device, as a result of the element of hazard or chance or other 
unpredictable outcome, may become entitled to receive money, credit, allowance, 
or other thing of value or additional chance or right to use the slot machine or 
device, or to receive any check, slug, token, or memorandum entitling the holder to 
receive money, credit, allowance, or other thing of value. 

(b) The limitations of subdivision (a), insofar as they relate to owning, storing, 
possessing, or transporting any slot machine or device, do not apply to any slot 
machine or device located upon or being transported by any vessel regularly 
operated and engaged in interstate or foreign commerce, so long as the slot 
machine or device is located in a locked compartment of the vessel, is not 
accessible for use, and is not used or operated within the territorial jurisdiction of 
this state. 

(c) The limitations of subdivision (a) do not apply to a manufacturer’s business 
activities that are conducted in accordance with the terms of a license issued by a 
tribal gaming agency pursuant to the tribal-state gaming compacts entered into in 
accordance with the Indian Gaming Regulatory Act (18 U.S.C. Sec. 1166 to 1168, 
inclusive, and 25 U.S.C. Sec. 2701 et seq.). 

(d) For purposes of this section, “slot machine or device” means a machine, 
apparatus, or device that is adapted, or may readily be converted, for use in a way 
that, as a result of the insertion of any piece of money or coin or other object, or by 
any other means, the machine or device is caused to operate or may be operated, 
and by reason of any element of hazard or chance or of other outcome of operation 

  Case: 18-16830, 04/23/2019, ID: 11274139, DktEntry: 21, Page 118 of 121



 

Add. 48 

unpredictable by him or her, the user may receive or become entitled to receive any 
piece of money, credit, allowance, or thing of value, or additional chance or right 
to use the slot machine or device, or any check, slug, token, or memorandum, 
whether of value or otherwise, which may be exchanged for any money, credit, 
allowance, or thing of value, or which may be given in trade, irrespective of 
whether it may, apart from any element of hazard or chance or unpredictable 
outcome of operation, also sell, deliver, or present some merchandise, indication of 
weight, entertainment, or other thing of value. 

(e) Every person who violates this section is guilty of a misdemeanor. 

(1) A first violation of this section shall be punishable by a fine of not less than 
five hundred dollars ($500) nor more than one thousand dollars ($1,000), or by 
imprisonment in a county jail not exceeding six months, or by both that fine and 
imprisonment. 

(2) A second offense shall be punishable by a fine of not less than one thousand 
dollars ($1,000) nor more than ten thousand dollars ($10,000), or by imprisonment 
in a county jail not exceeding six months, or by both that fine and imprisonment. 

(3) A third or subsequent offense shall be punishable by a fine of not less than ten 
thousand dollars ($10,000) nor more than twenty-five thousand dollars ($25,000), 
or by imprisonment in a county jail not exceeding one year, or by both that fine 
and imprisonment. 

(4) If the offense involved more than one machine or more than one location, an 
additional fine of not less than one thousand dollars ($1,000) nor more than five 
thousand dollars ($5,000) shall be imposed per machine and per location. 

(f) Pinball and other amusement machines or devices, which are predominantly 
games of skill, whether affording the opportunity of additional chances or free 
plays or not, are not included within the term slot machine or device, as defined in 
this section. 
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