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I. INTRODUCTION 

Plaintiffs’ challenge to the Department of the Interior’s (“Department” or “Interior”) 

January 19, 2017 decision (“Decision”) to accept land into trust for the Wilton Rancheria, 

California (“Tribe”).  Plaintiffs have the burden under the Administrative Procedure Act (“APA”) 

of establishing that the Department has acted arbitrarily and capriciously.  The heart of Plaintiffs’ 

challenge to the Decision is an allegation that the Department violated the National Environmental 

Policy Act (“NEPA”) by choosing to implement one of the reasonable alternatives identified under 

NEPA, instead of the initially proposed action.  The Department prepared an Environmental 

Impact Statement (“EIS”), which, as NEPA requires, considered the environmental impacts of not 

only the proposed action—taking into trust land in the City of Galt, California—but also a number 

of reasonable alternatives, including Alternative F, taking into trust land in the City of Elk Grove, 

California (located about ten miles from the City of Galt).  Plaintiffs assert that the Department 

acted arbitrarily and capriciously by taking the dictates of NEPA seriously, by considering and 

finally choosing one of the reasonable alternatives that the Act required the Department to analyze. 

 Granting Plaintiffs’ relief will require making new law.  Plaintiffs ask this Court to hold 

that, even though an agency must consider reasonable alternatives in an EIS, that consideration 

cannot be so serious as to warrant choosing one of the environmentally preferable alternatives 

identified in the process.  Instead, according to Plaintiffs, the NEPA process must either start 

entirely anew or at least be prolonged with a Supplemental EIS (“SEIS”) that reconsiders the 

environmental impacts already studied and commented on in the EIS.  Perhaps recognizing the 

weight of legal authority requiring—rather than prohibiting—an agency consider a reasonable 

alternative, Plaintiffs resort to suggestions of foul play.  But those suggestions never move beyond 

conjecture and speculation.  And for all Plaintiffs’ allegations that the NEPA process was a sham, 

they only cobble together few issues on which to premise their argument that environmental 

impacts were not given serious consideration.  The Administrative Record (“Record”) 

demonstrates that the Department gave these issues the attention they warrant.  Finally, and for 

good measure, Plaintiffs ask this Court to revisit a 2009 stipulated judgment of another court that 
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restored Wilton to federal recognition—even though overturning such recognition would be both 

unprecedented, improper, and time-barred.  Plaintiffs offer accusations and indignation, but fail to 

provide a basis to overturn the Department’s trust decision and it should be upheld. 

II. BACKGROUND 

A. Statutory Background 

1. The Indian Reorganization Act 

Congress enacted the Indian Reorganization Act (“IRA”) in 1934 to “establish machinery 

whereby Indian tribes would be able to assume a greater degree of self-government, both 

politically and economically.”  Morton v. Mancari, 417 U.S. 535, 542 (1974).  “The 1934 IRA 

was meant ‘to promote economic development among American Indians, with a special emphasis 

on preventing and recouping losses of land caused by previous federal policies.’”  Confederated 

Tribes of Grand Ronde Cmty. v. Jewell, 830 F.3d 552, 556 (D.C. Cir. 2016).  To that end, Section 

5 of the IRA authorizes the Secretary of the Interior (“Secretary”), “in his discretion, to acquire . . 

. any interest in land . . . , within or without existing reservations, . . . for the purpose of providing 

land for Indians.”  25 U.S.C. § 5108.  “Title to any lands or rights acquired pursuant to this Act … 

shall be taken in the name of the United States in trust for the Indian tribe or individual Indian for 

which the land is acquired . . . .”  Id. 

2. The National Environmental Policy Act 

 NEPA serves the dual purpose of informing agency decision-makers of the significant 

environmental effects of proposed major federal actions and ensuring that relevant information is 

made available to the public so that they “may also play a role in both the decisionmaking process 

and the implementation of that decision.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 

332, 349 (1989).  To meet these dual purposes, NEPA requires that an agency prepare a 

comprehensive EIS for “major Federal actions significantly affecting the quality of the human 

environment.”  42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1501.3.  NEPA “is an essentially procedural 

statute, meant to ensure a fully informed and well-considered decision, not necessarily the best 

decision.”  Theodore Roosevelt Conservation P’ship. v. Salazar, 616 F.3d 497, 503 (D.C. Cir. 
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2010).  In effect, NEPA “requires agencies to take a ‘hard look’ at environmental consequences 

before undertaking [an] action.”  Oglala Sioux Tribe v. U.S. Nuclear Regulatory Comm’n, 896 

F.3d 520, 530 (D.C. Cir. 2018).  A reviewing court’s task is “simply to ensure that the agency has 

adequately considered and disclosed the environmental impact of its actions and that its decision 

is not arbitrary and capricious.”  Sierra Club v. Federal Regulatory Comm’n, 867 F.3d 1357, 1367 

(D.C. Cir. 2017) (internal quotation marks omitted).  It “should not ‘flyspeck’ an agency’s 

environmental analysis, looking for any deficiency no matter how minor.”  Id. at 1368 (internal 

quotations omitted).  “The overarching question is whether an EIS’s deficiencies are significant 

enough to undermine informed public comment and informed decisionmaking.”  Id. 

B. Factual Background 

On September 22, 1964, Wilton’s government-to-government relationship with the United 

States was unlawfully terminated, purportedly pursuant to the California Rancheria Act of August 

18, 1958, Pub. L. 85-671, 72 Stat. 619 (“CRA”), as was the trust relationship of approximately 40 

other California tribes.  See Sec’y of the Interior, Termination of Federal Supervision, 29 Fed. 

Reg. 13146 (Sept. 15, 1964).  But on June 8, 2009, Wilton, like many of the other California tribes, 

was restored to federal recognition by a stipulation of the Department, approved by a federal court.  

See Wilton Miwok Rancheria v. Salazar, No. 5:07-cv-02681-JF, Dkt. No. 61, Stip. and Order for 

Entry of Judgment (N.D. Cal. June 8, 2009); see also AR596 (stipulated judgment).1  Accordingly, 

since 2009, Wilton has been included on all official lists of federally recognized tribes in the 

Federal Register and, thus, is eligible for the benefits of the IRA and other federal statutes 

addressed to Indians.  See, e.g., Bureau of Indian Affairs (“BIA”), Indian Entities Recognized and 

Eligible to Receive Services from the BIA, 74 Fed. Reg. 40218, 40222 (Aug. 11, 2009); BIA, Indian 

Entities Recognized and Eligible to Receive Services from the BIA, 84 Fed. Reg. 1200, 1204 (Feb. 

                                       
1 In Wilton Miwok Rancheria, the parties stipulated that “the Tribe was not lawfully 

terminated, and the Rancheria’s assets were not properly distributed, in accordance with the 
provisions of the Act of August 18, 1958,” and the Department agreed to “restore the Tribe to the 
status of a federally-recognized Tribe” and include the Tribe on the Department of Interior’s list 
of federally-recognized tribes.  AR602-03. 
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1, 2019); see also Federal Recognized Indian Tribe List Act of 1994, Pub. L. 103-454, §§ 103(6)-

(8), 108 Stat. 4791, 4792 (“List Act”) (requiring Department to maintain and publish a list of all 

federally recognized tribes). 

In November 2013, Wilton—now federally recognized but landless—submitted an 

application for the Department to take a 282-acre site in Galt, California (“Galt Site”) in trust for 

gaming purposes.  AR13431.  On December 4, 2013, in response to the Tribe’s fee-to-trust 

application, BIA published a Notice of Intent to Prepare an EIS (“NOI”).  BIA, Notice of Intent to 

Prepare an EIS for the Proposed Wilton Rancheria Fee-to-Trust and Casino Project, Sacramento 

County, California, 78 Fed. Reg. 72928 (Dec. 4, 2013).2  On December 19, BIA held a public 

hearing, attended by approximately 50 people, to get public input into the scope of the EIS.  

AR16278; AR26443.  The resulting EIS Scoping Report, issued on February 24, 2014, identified 

seven alternatives, including the Galt Site as Alternative A and a smaller, 28-acre site in Elk Grove 

(“Elk Grove Site”) as Alternative F.  AR16281.  Based on the Tribe’s fee-to-trust application, the 

EIS Scoping Report identified Alternative A, the Galt Site, as the “proposed action.”  Id.  But BIA 

noted that it “may not determine a Preferred Alternative until completion of the environmental 

analysis.”  AR16290.   

On December 29, 2015, the Department issued a Draft EIS (“DEIS”) and published a 

Notice of Availability (“NOA”) for the DEIS in the Federal Register.  AR26342; BIA, DEIS for 

the Proposed Wilton Rancheria Fee-to-Trust and Casino Project, Sacramento County, California, 

80 Fed. Reg. 81352 (Dec. 29, 2015).  The DEIS analyzed the same alternatives identified in the 

EIS Scoping Report, including the Galt Site as Alternative A and the Elk Grove Site as Alternative 

F.  AR26359-61.  The Galt Site remained the proposed action, based on the Tribe’s application, 

AR26359, but the Department did not yet have a preferred alternative.  The Department held a 

public hearing on the DEIS on January 29, 2016.  AR10264.  The DEIS “was made available for 

                                       
2 The NOI and all other NEPA documents cited herein, as well as the Record of Decision, 

are available in full at www.wiltoneis.com.  
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a 62-day public comment period that concluded on February 29, 2016,” although the City of Galt 

asked for and received a 10-day extension.  AR10264; AR24444.  After the DEIS comment period, 

on June 30, 2016, Wilton submitted a revised fee-to-trust application that asked the Department to 

take into trust the Elk Grove Site, which was Alternative F in the DEIS.  AR13215.   

On December 14, 2016, the Department issued a Final EIS (“FEIS”) and published a NOA 

for the FEIS in the Federal Register.  AR10259; BIA, FEIS and a Revised Draft Conformity 

Determination for the Proposed Wilton Rancheria Fee-to-Trust and Casino Project, Sacramento 

County, California, 81 Fed. Reg. 90379 (Dec. 14, 2016).  After evaluating all of the alternatives 

in the DEIS and public comments thereto, the Department identified its preferred alternative in the 

FEIS as Alternative F, which also had become the Tribe’s proposed action based on its revised 

fee-to-trust application.  AR11008-09.  The FEIS explained that Alternative F was the preferred 

alternative because of its “ability to meet the purpose and need of the Proposed Action and the 

overall impact on the environment.”  AR10882, AR11008-09.  A 30-day waiting period began 

when the U.S. Environmental Protection Agency (“EPA”) filed its own Federal Register notice of 

the FEIS on December 16, 2016, and the period ended on January 17.  See EPA, EIAs; NOAs, 81 

Fed. Reg. 91169 (Dec. 16, 2016); see also 40 C.F.R. § 1506.10.  The Department received and 

considered comments to the FEIS during that time.   

On January 19, 2017, the Department issued the Record of Decision (“ROD”), in which it 

responded to all of the public comments it received on the FEIS (including Plaintiffs’ comments, 

see AR24488, AR24501-03, AR24508, AR24511-12, AR24516-17) and announced its decision 

to take into trust the Elk Grove Site, which had been identified as Alternative F since the February 

2014 EIS Scoping Report (AR16281).  The ROD explained that “Alternative F has the least 

environmental impact of the Development Alternatives” (AR24486) and “will best meet the 

purpose and need for the proposed trust acquisition by promoting the long-term economic self-

sufficiency, self-determination, and self-governance of the Tribe” (AR24432).  The Department 

took the Elk Grove Site into trust for the Tribe on February 10, 2017.   
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III. LEGAL STANDARD 

Because NEPA provides no standard of review, judicial review under NEPA is governed 

by the APA.  Mayo v. Reynolds, 875 F.3d 11, 19 (D.C. Cir. 2017).  Under the APA, the question 

is whether agency action is “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.”  5 U.S.C. § 705.  The “arbitrary and capricious standard is highly deferential 

and presumes agency action to be valid.”  Am. Trucking Assocs., Inc. v. Fed. Motor Carrier Safety 

Admin., 724 F.3d 243, 245 (D.C. Cir. 2013) (internal quotation marks omitted).  A reviewing court 

“must not substitute its own judgment for that of the agency.”  Mayo, 875 F.3d at 19-20 (internal 

quotation marks, ellipses and brackets omitted). This “standard does not allow the courts to 

undertake their own factfinding, but to review the agency record to determine whether the agency’s 

decision was supported by a rational basis.”  Holy Land Found. for Relief & Dev. v. Ashcroft, 333 

F.3d 156, 162 (D.C. Cir. 2003).   

 “Summary judgment is the proper stage for determining whether, as a matter of law, an 

agency action is supported by the administrative record and is consistent with the APA.”  Animal 

Legal Def. Fund, Inc. v. Vilsack, 237 F. Supp. 3d 15, 20 (D.D.C. 2017).  “The party challenging 

an agency’s action as arbitrary and capricious bears the burden of proof.”  Lomak Petroleum, Inc. 

v. FERC, 206 F.3d 1193, 1198 (D.C. Cir. 2000) (internal quotation marks and brackets omitted).  

IV. ARGUMENT 
 

A. Wilton is a federally recognized tribe eligible for benefits under the IRA. 

Plaintiffs argue that the Department’s Decision, which applied the IRA to Wilton, violated 

the CRA.  See ECF No. 91 at 18-21.3  Plaintiffs are precluded from making that argument, and that 

argument is wrong.   

1. Plaintiffs cannot challenge the court-approved stipulation restoring Wilton. 

Wilton’s status as a federally recognized tribe is beyond dispute, for at least five reasons.  

First, Wilton was restored to federal recognition by a stipulation of the Department approved by a 

                                       
3 Where ECF pagination diverges from internal pagination, ECF pagination is used. 
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federal court.  AR603.  As this Court already told Stand Up, a stipulated judgment acknowledging 

a tribe is a “federal court order legally binding the United States to that acknowledgment.”  Stand 

Up for Cal.! v. U.S. Dep’t of Interior, 204 F. Supp. 3d 212, 298 (D.D.C. 2016), aff’d 879 F.3d 

1177 (D.C. Cir. 2018).4  The legally binding federal court order in Wilton Miwok Rancheria is not 

subject to collateral attack in this Court 10 years later.  See Fed. R. Civ. P. 60(c)(1) (relief from 

judgment to be sought “within a reasonable time”).5  Thus, that stipulated judgment “conclusively 

establishes” the facts therein stipulated, including that Wilton was unlawfully terminated and is a 

federally recognized tribe.  See Stand Up for Cal.!, 204 F. Supp. 3d at 298-99 (“[T]he Secretary 

was arguably legally barred [by the stipulated judgment in Hardwick] from engaging in the very 

analysis that the plaintiffs claim is missing from the” trust acquisition decision.).   

Second, a decision by the Department to recognize a tribe—at least one made outside the 

procedures of 25 C.F.R. Part 83—warrants judicial deference.  See, e.g., United States v. Holliday, 

70 U.S. 407, 419 (1865) (“In reference to all matters of [tribal recognition], it is the rule of this 

court to follow the action of the executive and other political departments of the government, 

whose more special duty it is to determine such affairs.  If by them those Indians are recognized 

as a tribe, this court must do the same.”); Cherokee Nation of Okla. v. Babbitt, 117 F.3d 1489, 

1496 (D.C. Cir. 1997) (“Whether a group constitutes a ‘tribe’ is a matter that is ordinarily 

committed to the discretion of Congress and the Executive Branch, and courts will defer to their 

                                       
4 In Stand Up for Cal.!, 204 F. Supp. 3d 212, Stand Up unsuccessfully challenged the 

stipulated judgment entered in Hardwick v. United States, No. C-79-1710-SW (N.D. Cal).  The 
judgment in Hardwick approved a stipulation in which the Department agreed to “recognize the 
Indian Tribes, Band, Communities or groups of . . . seventeen rancherias as Indian entities” because 
those rancherias, like Wilton, were unlawfully terminated pursuant to the CRA.  See Hardwick v. 
United States, No. C-79-1710-SW, Stip. for Entry of Judgment (N.D. Cal. Aug. 3, 1983). 

5 Plaintiffs cite cases for the proposition that a stipulated judgment can be reopened.  See 
ECF No. 91 at 20-21.  Each of those cases were on appeal of a lower court’s approval of settlements 
and, thus, have no relevance here.  See Local No. 93, Int’l Ass’n of Firefighters, AFL-CIO C.L.C. 
v. City of Cleveland, 478 U.S. 501, 511-15 (1986); Se. Fed. Power Customers, Inc. v. Geren, 514 
F.3d 1316, 1318 (D.C. Cir. 2008).   
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judgment.”); Western Shoshone Bus. Council v. Babbitt, 1 F.3d 1052, 1057 (10th Cir. 1993) 

(finding Department’s list of federally recognized tribes “dispositive”); see also Samish Indian 

Nation v. United States, 419 F.3d 1355, 1369-73 (Fed. Cir. 2005) (stating that, “as a political 

determination, tribal recognition is non-justiciable”); Timbisha Shoshone Tribe v. Salazar, 678 

F.3d 935, 938 (D.C. Cir. 2012).6  In light of the deference owed, it is not surprising that “[n]o 

congressional or executive determination of tribal status has been overturned by the courts.”  

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, § 3.02[4], p. 38 (2012 ed.).  Plaintiffs ask this 

Court to be the first. 

Third, if Plaintiffs lacked standing to challenge the Department’s recognition of Wilton 

when it occurred, as they admit, they lack standing now.  Plaintiffs allege an injury from the 

Department’s acquisition of land into trust for Wilton, not the Department’s recognition of Wilton.  

See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (holding that the “irreducible 

constitutional minimum of standing” requires an injury in fact that is “fairly traceable to the 

challenged action of the defendants”).7 

Fourth, even if Plaintiffs could bring an APA-based challenge to Wilton’s restoration, such 

a challenge cannot be brought outside the applicable statute of limitations.  See 28 U.S.C. § 2401(a) 

(providing six-year statute of limitations for APA challenges).  As observed by the Ninth Circuit, 

a party cannot “use a collateral proceeding to end-run the procedural requirements governing 

appeals of administrative decisions” because it would allow the party to “effectively circumvent 

the six-year statute of limitations we have held governs review of such actions.”  Big Lagoon 

Rancheria v. California, 789 F.3d 947, 953 (9th Cir. 2015); see also Shiny Rock Mining Corp. v. 

                                       
6 The Seventh Circuit has held recognitions through administrative processes subject to 

review under the APA while noting that recognition “has traditionally been held to be a political 
one not subject to juridical review.”  Miami Nation of Indians of Indiana, Inc. v. U.S. Dep’t of 
Interior, 255 F.3d 342, 347-48 (7th Cir. 2001). 

7 Alternatively, if Plaintiffs do have standing now, it is unclear why they would not have 
had standing at the time of Wilton’s recognition, since other third parties challenged it.  This further 
undercuts their argument that the Department “shielded” Wilton’s recognition from judicial 
review.  See ECF No. 91 at 20 n.4.   
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United States, 906 F.2d 1362, 1365-66 (9th Cir. 1990) (rejecting “suggestion that standing to sue 

is a prerequisite to the running of the limitations period” because that “would virtually nullify the 

statute of limitations for challenges to agency orders”); Alabama v. PCI Gaming Auth., 15 F. Supp. 

3d 1161, 1181 (M.D. Ala. 2014).  That is why, in Big Lagoon Rancheria, the Ninth Circuit found 

a challenge to the Department’s recognition of a tribe to be time-barred because it was not brought 

within six years.  789 F.3d at 954.  Plaintiffs’ challenge to Wilton’s June 8, 2009 restoration—

brought at least seven-and-a-half years later—is, likewise, time-barred. 

Plaintiffs’ citation to Wind River Mining Corp. v. United States, 946 F.2d 710 (9th Cir. 

1991), does not help them.  In that case, the Ninth Circuit stated that a “latecomer” may challenge 

the substance of an agency rule or decision when it is applied to them personally, but only if “the 

agency took the [challenged] action long before anyone understood the true state of affairs.”  Id. 

at 715.  But Big Lagoon Rancheria distinguished Wind River, finding its exception “inapplicable” 

because the latecomer “understood the ‘true state of affairs’” at the time the Department recognized 

a tribe.  See Big Lagoon Rancheria, 789 F.3d at 954 n.6.  Here, everyone, including Plaintiffs, 

understood the true state of affairs about Wilton’s restoration in 2009, from the detailed stipulated 

judgment that covered issues related to trust acquisition and gaming,8 notice of which was 

published in the Federal Register.  See BIA, Restoration of Wilton Rancheria, 74 Fed. Reg. 33468 

(July 13, 2009); see also Shiny Rock Mining Corp., 906 F.2d at 1364 (“Publication in the Federal 

Register is legally sufficient notice to all interested or affected persons regardless of actual 

knowledge or hardship resulting from ignorance.”).  That is why the City of Elk Grove was allowed 

to intervene.  See Wilton Miwok Rancheria, 2010 WL 693420 at *5 (rejecting ripeness argument 

because “the Stipulated Judgment provide[s] for the transfer into trust of at least some of the land 

                                       
8 In the stipulated judgment, the Department agreed to “process, pursuant to 25 C.F.R Part 

151 any application for land into trust for any parcels of land acquired by the Tribe or an individual 
member of the Tribe” and clarified “[t]he Tribe shall be a ‘restored tribe’ pursuant to” the Indian 
Gaming Regulatory Act, 25 U.S.C. § 2719(b)(1)(B)(iii).  AR603, 605.  
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at issue”).  Consistent with Big Lagoon Rancheria and Wind River, the statute of limitations started 

running for Plaintiffs when the stipulated judgment was entered.9 

And fifth, because the stipulated judgment and thus Wilton’s recognition is final, and 

because the statute of limitations has run, Plaintiffs also seek an impossible remedy, putting it 

beyond the scope of this Court’s review.  See 5 U.S.C. § 702 (reserving sovereign immunity where 

“another statute expressly or impliedly forbids the relief which is sought”).  In the List Act, 

Congress reserved to itself sole authority to terminate or “derecognize” a tribe once it is 

recognized.  Pub. L. 103-454, § 103(4), 108 Stat. 4791; see H. Rep. No. 103-781 at 4 (Oct. 3, 1994) 

(“[W]hile a tribe may be recognized by the BIA pursuant to 25 C.F.R § 83, by Congress, or by the 

Federal courts, only Congress may terminate recognition.”).  Congress reserved such authority 

because it had “expressly repudiated the policy of terminating recognized Indian tribes, and has 

actively sought to restore recognition to tribes that previously have been terminated.”  Pub. L. 103-

454, § 103(5), 108 Stat. 4791.  “Congress’ express findings indicate clearly its expectation that no 

tribe on the list [of federally recognized tribes] be terminated or treated differently than any other 

tribe.”  Stand Up for Cal!, 204 F. Supp. 3d at 301.  At this point, only Congress has authority to 

terminate Wilton. 

2. The court-approved stipulation did not violate the CRA or IGRA.   

Plaintiffs argue that, by stipulating to Wilton’s restoration, the Department “circumvented 

the plain language of the [CRA.].”  See ECF No. 91 at 21.  But it is Plaintiffs who attempt to 

circumvent the plain language of the CRA while ignoring the “fundamental postulate” that the 

statute is “to be liberally construed, and all doubts to be resolved in” Wilton’s favor.  See Duncan 

                                       
9 Citing a vacated Eighth Circuit opinion and an inapt Supreme Court opinion, Plaintiffs 

protest that the Department’s stipulation to restore Wilton would violate the non-delegation 
doctrine if “shielded” from judicial review and challenge by third parties.  See ECF No. 91 at 20 
n.4.  Even if the non-delegation doctrine were to require judicial review, that gets Plaintiffs 
nowhere—the stipulation underwent judicial review and was approved by a federal court.  Third 
parties, including the County of Sacramento and City of Elk Grove, even intervened to challenge—
unsuccessfully—the stipulation.  See Wilton Miwok Rancheria v. Salazar, Nos. C-07-02681-JF-
PVT, C-07-05706-FJ, 2010 WL 693420 (N.D. Cal. Feb. 23, 2010). 
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v. Andrus, 517 F. Supp. 1, 5 (N.D. Cal. 1977) (collecting cases on the Indian canon of construction 

and applying it to CRA).   

Specifically, Plaintiffs quote several times Section 10(b) of the CRA, which states “all 

statutes of the United States which affect Indians because of their status as Indians shall be 

inapplicable.”  Pub. L. 85-671, § 10(b), 72 Stat. 619, 621.  But Plaintiffs repeatedly omit (see ECF 

No. 91 at 17, 20) the condition precedent to application of that provision:  that the distribution of 

“the assets of a Rancheria or reservation” were properly made “pursuant to this Act.”10  As 

stipulated in Wilton Miwok Rancheria, Wilton’s assets were not lawfully distributed in compliance 

with the CRA.  AR602-03.  That fact, undisputed by Plaintiffs, renders the Tribe’s termination 

unlawful and the provision misread by Plaintiffs inapplicable.   After all, Congress imposed 

statutory prerequisites to termination in the CRA, including Section 10(b), that “evidence 

Congressional intent to hold Rancheria lands for the Indian people of the rancherias, . . . and to 

continue the lands in such trust status until all requirements for termination under the Act are met 

and the lands actually distributed.”  See Smith v. United States, 515 F. Supp. 56, 61 (N.D. Cal. 

1978).  Put simply, Plaintiffs have it backwards:  Wilton’s termination—not Wilton’s restoration—

violated the CRA, a violation remedied by the stipulated judgment.   

Every federal court to consider the attempted termination of a tribe pursuant to the CRA 

has approved and provided that same remedy.  In Duncan, for example, the district court, not 

relying on the concession of the parties, but “examin[ing] independently the duties of the Secretary 

and the rights of the Indian distributees under the Act,” restored a tribe after concluding that the 

“Secretary has fallen far short of his obligations” under the CRA.  517 F. Supp. at 4-6.  Other 

courts have reached the same conclusion.  See, e.g., Smith, 515 F. Supp. at 60; Table Bluff Band 

                                       
10 See Pub. L. 85-671, § 10(b), 72 Stat. 619, 621 (“After the assets of a rancheria or 

reservation have been distributed pursuant to this Act, the Indians who receive any part of such 
assets, and the dependent members of their immediate families, shall not be entitled to any of the 
services performed by the United States for Indians because of their status as Indians [and] all 
statutes of the United States which affect Indians because of their status as Indians shall be 
inapplicable to them . . . .” (emphasis added)).   
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of Indians v. Andrus, 532 F. Supp. 255, 260-61 (N.D. Cal. 1981).  So did this Court when it 

approved the stipulations in Wilton Miwok Rancheria and Hardwick.  See Se. Fed. Power 

Customers, Inc., 514 F.3d at 1321 (“[T]he district court could hardly approve a settlement 

agreement that violates a statute.”). 

Stand Up for California! is particularly instructive as to why Wilton’s restoration was 

proper.  There, this Court informed Stand Up that, through the stipulated judgment, “two branches 

of government validated the existence of the North Fork Tribe and found the Tribe to qualify 

appropriately as a recognized Indian tribe.”  See id. at 300.  The third branch, Congress, sanctioned 

the method by which North Fork’s restoration occurred in the List Act.  See id. at 300-01; see also 

Pub. L. 103-454, § 103(3), 108 Stat. 4791 (confirming after the stipulated judgment in Hardwick 

that “Indian tribes may presently be recognized . . . by a decision of a United States court.”); see 

also 25 C.F.R. § 292.10 (defining “restored tribe” to include one whose federal recognition came 

from a “court-approved settlement agreement entered into by the United States”).  All of that is as 

true for Wilton as it was for North Fork.  And as a result, the Department has authority to acquire 

land in trust for the Tribe under the IRA just as it does for “any other federally recognized tribe.”  

See id. at 301-02.11   

                                       
11 Plaintiffs declare that they “did not challenge BIA’s inclusion of the Wilton Rancheria 

on the list of federally recognized tribes” but “BIA’s authority to acquire land in trust for the 
‘Indians’ of the Wilton Rancheria under the IRA in light of [the CRA].”  See ECF No. 91 at 20.  
Plaintiffs’ meaning is unclear.  To the extent Plaintiffs mean to say that the CRA requires that 
restored tribes like Wilton be treated differently than other federally recognized tribes, Congress 
has disavowed such an intent.  See 25 U.S.C. § 5123(f) (prohibiting “[d]epartments or agencies of 
the United States” from “promulgat[ing] any regulation or mak[ing] any decision or determination 
pursuant to the [IRA] as amended, . . . or any other Act of Congress, with respect to a federally 
recognized Indian tribe that classifies, enhances, or diminishes the privileges and immunities 
available to the Indian tribe relative to other federally recognized tribes by virtue of their status as 
Indian tribes”); see 140 Cong. Rec. 11,376, 11,377 (May 23, 1994) (statement of Rep. Richardson) 
(“Whatever the method by which recognition was extended, all Indian tribes enjoy the same 
relationship with the United States and exercise the same inherent authority.”); see also Stand Up 
for Cal.!, 204 F. Supp. 3d at 301 (holding that “[t]he North Fork Tribe, as a federally recognized 
Indian tribe, has the benefit of land acquisition under § 465 of the IRA, like any other federally 
recognized tribe . . . .” (emphasis added)).   
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Lastly, Plaintiffs assert in a footnote that the stipulated judgment “directly conflicts with” 

25 C.F.R. § 292.12(c) because, according to Plaintiffs, § 292.12(c) precludes more than one parcel 

from qualifying as “restored lands,” while the stipulation does not.  See ECF No. 91 at 21 n.6.  

Section 292.12(c), like the stipulated judgment, does not preclude a parcel from qualifying as 

restored lands just because another parcel also qualifies.12  It in fact provides two alternative ways 

in which the required “temporal connection” for restored lands can be established.  See 25 C.F.R. 

§ 292.12(c)(1) (“The land is included in the tribe's first request for newly acquired lands since the 

tribe was restored to Federal recognition.”); id. § 292.12(c)(2) (“The tribe submitted an application 

to take the land into trust within 25 years after the tribe was restored to Federal recognition and 

the tribe is not gaming on other lands.”).  Wilton’s application happened to satisfy both prongs.  

See AR24498. 

B. The Department’s choice of an alternative did not violate NEPA. 

Plaintiffs characterize the Department’s decision-making process as a “bait-and-switch” 

and deliberate attempt to “hide the ball” that flouted the procedural requirements of NEPA.  See 

ECF No. 91 at 21-22.  Each of those requirements are addressed in turn.  Addressed first, however, 

is the underlying argument that Plaintiffs repeat and repackage throughout their briefing:  that 

picking Alternative F as the “preferred alternative”—instead of Alternative A, the Tribe’s original 

“proposed action”—was precluded by and goes against the purpose of NEPA. 

1. NEPA encourages agencies to choose among the alternatives of an EIS. 

An agency’s discretion to choose among the alternatives of an EIS is inherent in the 

purpose, requirements, and structure of NEPA.  Congress enacted NEPA “to foster excellent 

action,” to “help public officials make decisions that are based on understanding of environmental 

consequences,” and to “take actions that protect, restore, and enhance the environment.”  40 C.F.R. 

§ 1500.1(c).  To fulfill NEPA’s purpose, an agency must “[r]igorously explore and objectively 

                                       
12 Even if § 292.12(c) did somehow preclude two parcels from qualifying as “restored 

lands,” it would not be “inconsistent” for the stipulated judgment to state that the judgment—as 
opposed to the regulation—does not preclude it.   
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evaluate all reasonable alternatives” and “[d]evote substantial treatment to each alternative 

considered in detail including the proposed action so that reviewers may evaluate their comparative 

merits.”  Id. § 1502.14(a)-(b); see City of Alexandria v. Slater, 198 F.3d 862, 866 (D.C. Cir. 1999).  

At some point in that process of considering alternatives to a proposed action, the agency must 

identify its “preferred alternative or alternatives, if one or more exists.”  40 C.F.R. § 1502.14(e).  

There is no requirement to identify the preferred alternative at a particular time, however, and at 

the very least it need not be identified before the FEIS.  See Nevada v. Dep’t of Energy, 457 F.3d 

78, 90 (D.C. Cir. 2006) (declining to determine whether not identifying preferred alternative in 

FEIS violated § 1502.14(e) because it would be harmless error).   

Plaintiffs’ view—that an agency’s preferred alternative can only be the original proposed 

action, unless the agency restarts the NEPA process anew—turns the agency’s analysis of 

alternatives into a sham.  Cf. Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 210 (D.C. 

Cir. 1991) (Buckley, J., dissenting) (“The discussion of reasonable alternatives . . . becomes an 

empty exercise when the only alternatives addressed are the proposed project and inaction”).  This 

is particularly true in the fee-to-trust context, where at least the original “proposed action” is 

defined not by the Department but by a tribe’s application to acquire land in trust.13  Plaintiffs’ 

version of NEPA would render all of the work required by NEPA meaningless, to be redone for 

absolutely no reason, since “[t]he degree of analysis devoted to each alternative in the EIS is to be 

substantially similar to that devoted to the ‘proposed action.’”  See 46 Fed Reg. at 180027-28.  As 

a practical matter, forcing an agency to restart the process from the beginning to pick an 

environmentally preferred alternative would incentivize against selecting the environmentally 

                                       
13 See CEQ, Forty Most Asked Questions Concerning CEQ’s National Environmental 

Policy Act Regulations, 46 Fed Reg. 18,026, 18,0027-28 (Mar. 23, 1981) (“If the proposed action 
is internally generated, such as preparing a land management plan, the proposed action might end 
up as the agency’s preferred alternative.  On the other hand the proposed action may be granting 
an application to a non-federal entity for a permit.  The agency may or may not have a ‘preferred 
alternative’ at the Draft EIS stage . . . .”).  With that context in mind, precluding the Department 
from choosing a preferred alternative other than the proposed action, and from changing the 
proposed action to its preferred alternative, makes even less sense. 
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preferred option, hindering excellent action instead of fostering it.  See Robertson, 490 U.S. at 350 

(“NEPA . . . does not mandate particular results.”).  Plaintiffs’ version of NEPA, which has the 

potential to turn the Act into an infinite loop of environmental analysis, should be rejected.   

Guidance and regulations of the Council on Environmental Quality (“CEQ”), which is 

“entitled to substantial deference,” Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 

372 (1989), confirm an agency’s discretion to choose an alternative other than the proposed action.  

CEQ, Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 

Regulations, 46 Fed Reg. 18026, 18027-28 (Mar. 23, 1981) (“[T]he agency may decide at the 

[FEIS] stage, on the basis of the [DEIS] and the public and agency comments, that an alternative 

other than the proposed action is the agency’s preferred alternative.”); 40 C.F.R. § 1502.14(a)-(b) 

(An EIS must provide “a clear basis for choice among options by the decisionmaker and the 

public.” (emphasis added)).  An agency’s discretion to choose among fully analyzed alternatives 

is, at the very least, implicit in many more CEQ regulations.14 

                                       
14 See, e.g., 40 C.F.R. § 1502.2(e)-(f) (“The range of alternatives discussed in [EISs] shall 

encompass those to be considered by the ultimate agency decisionmaker . . . [and] Agencies shall 
not commit resources prejudicing selection of alternatives before making a final decision.” 
(emphasis added)); id. § 1502.5 (“The statement shall be prepared early enough so that it can serve 
practically as an important contribution to the decisionmaking process and will not be used to 
rationalize or justify decisions already made . . . .”); id. § 1502.23 (referencing “a cost-benefit 
analysis relevant to the choice among environmentally different alternatives” (emphasis added)); 
id. § 1505.1(e) (“Requiring that . . . the decisionmaker consider the alternatives described in the 
[EIS].”); id. § 1505.2(b) (“An agency may discuss preferences among alternatives based on 
relevant factors including economic and technical considerations and agency statutory missions.”); 
id. § 1506.1(a)(2) (“Until an agency issues a record of decision . . . no action concerning the 
proposal shall be taken which would . . . limit the choice of reasonable alternatives.”); id. § 1508.23 
(“Proposal exists at that stage in the development of an action when an agency subject to the Act 
has a goal and is actively preparing to make a decision on one or more alternative means of 
accomplishing that goal and the effects can be meaningfully evaluated.”); see also 23 C.F.R. 
771.130(b)(2) (Department of Transportation regulation clarifying “a supplemental EIS will not 
be necessary where . . . [t]he Administration decides to approve an alternative fully evaluated in 
an approved final EIS but not identified as the preferred alternative”). 
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Courts, too, have recognized an agency’s discretion to choose a studied alternative different 

from the proposed action, without additional NEPA review through supplementation, much less a 

restart of the NEPA process altogether.  Some courts have done so because the alternative selected 

had already been “fairly evaluated” in the DEIS.15  Others because the alternative selected was 

“within the range of alternatives” evaluated in the DEIS.16  Here, the Elk Grove Site was both.  It 

was identified as Alternative F in the February 2014 EIS Scoping Report, then in the DEIS and 

FEIS, putting it within the reasonable range of alternative fairly evaluated. 

Given all of the above, and after insisting for over 10 pages that NEPA precluded the 

Department from selecting Alternative F as the preferred alternative, see ECF No. 91 at 21-32, 

Plaintiffs finally concede that “[a]gencies frequently choose among alternatives,” id. at 32.  Yet in 

the same breath Plaintiffs ask this Court to embed an entirely new rule into NEPA.  Selecting an 

alternative instead of a “precisely defined” proposed action, Plaintiffs say, “requires reinitiating 

the NEPA process,” regardless of whether that alternative has been fully analyzed and considered 

after meaningful public participation.  Id. at 33.  Plaintiffs cite only two cases for this proposition, 

one which approved altogether an agency’s choice of an alternative other than the proposed action 

                                       
15 See Nat’l Comm. for the New River v. FERC, 373 F.3d 1323, 1329 (D.C. Cir. 2004) 

(“NEPA does not require that a complete plan be actually formulated at the outset, but only that 
proper procedures be followed for ensuring that environmental consequences have been fairly 
evaluated.”); Friends of Marolt Park v. U.S. Dep’t of Transp., 382 F.3d 1088, 107 (10th Cir. 2004) 
(concurring with agency’s determination that “a [SEIS] is not required where the ROD selects an 
option not identified as the preferred option in the [FEIS], as long as the selected option was fully 
evaluated”); see also Sierra Club v. Watkins, 808 F. Supp. 852, 872 (D.D.C. 1991) (“A federal 
agency need not consider all possible alternatives for a given action, nor must the agency select 
any particular alternative.” (emphasis added)). 

16 See California ex rel. Imperial Air Pollution Control Dist. v. U.S. Dept. of the Interior, 
767 F.3d 781, 795-96 (9th Cir. 2014); Half Moon Bay Fishermans’ Marketing Ass’n v. Carlucci, 
857 F.2d 505, 509 (9th Cir. 1988) (same); Russell Country Sportsmen v. U.S. Forest Serv., 668 
F.3d 1037, 1045 (9th Cir. 2011) (“An agency can modify a proposed action in light of public 
comments in response to a [DEIS]” without a SEIS if modification is “qualitatively within the 
spectrum of alternatives” in the DEIS.); Dubois v. U.S. Dep’t of Agric., 102 F.3d 1273, 1292 (1st 
Cir. 1996) (same); see also Custer Cty. Action Ass’n v. Garvey, 256 F.3d 1024, 1029, 1041 (10th 
Cir. 2001) (rejecting challenge to adequacy of agency’s range of alternatives and selection of 
preferred alternative different from original proposal without SEIS).   
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and one which rejected claims similar to the ones Plaintiffs make here.  See Russell Country 

Sportsman, 668 F.3d at 1049 (SEIS not required because “very little reason to believe” there would 

be “environmental impacts the agency has not already considered”); Save Our Cabinets v. U.S. 

Dep’t of Agric., 254 F. Supp. 3d 1241, 1247, 1261-67 (D. Mont. 2017) (rejecting plaintiffs’ NEPA 

challenge, based on “preclusion of public review” and “deferral of critical environmental 

analysis,” to agency’s selection of preferred alternative instead of proposed action).  This Court 

should decline Plaintiffs’ invitation to invent such an unnecessary and incongruous rule.  See 

Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 227 (1980) (per curiam) 

(“[O]nce an agency has made a decision subject to NEPA’s procedural requirements, the only role 

for a court is to insure that the agency has considered the environmental consequences . . . .”). 

The Department’s choice of Alternative F shows that the BIA took the alternatives 

seriously, as NEPA intended and requires.  In Stand Up for California!, for example, Stand Up 

argued that “[t]he Secretary failed to give adequate consideration to a reasonable range of 

alternative sites for the proposed gaming establishment, as required by NEPA” and that it was 

irrational “to reject as the preferred alternative” an alternative that was not the proposed action.  

204 F. Supp. 3d at 305.  No matter what the Department does, Stand Up sees a NEPA violation.  

2. Plaintiffs and the public had notice and an opportunity to participate. 

Plaintiffs argue that, by identifying Alternative F as the preferred alternative and proposed 

action for the first time in the FEIS, BIA contravened NEPA’s notice requirements and deprived 

the public of meaningful participation in the process.  Plaintiffs are wrong.  All NEPA requires for 

public participation to be meaningful is that “the public is provided with relevant information and 

the opportunity to participate in agency decisionmaking.”  See Standing Rock Sioux Tribe v. U.S. 

Army Corps of Eng’rs, 301 F. Supp. 3d 50, 74 (D.C. Cir. 2018) (“The goal of NEPA is to ensure 

that the public is provided with relevant information and the opportunity to participate in agency 

decisionmaking.”); see also Nevada, 457 F.3d at 90; Nat’l Comm. for the New River, 373 F.3d at 

1329; Half Moon Bay Fishermans’ Marketing Ass’n, 857 F.2d at 509.  Here, Plaintiffs and the 

public had all of the relevant information and an opportunity to participate in the decision-making.  

Case 1:17-cv-00058-TNM   Document 98-1   Filed 05/16/19   Page 25 of 54



 

18 
 

i. The Record proves that Plaintiffs and the public participated.  

Plaintiffs argue that they and the public were deprived of notice of and opportunity to 

comment on Alternative F.  See ECF No. 91 to 23-30.  The Record proves the opposite.  Even 

some of the Plaintiffs commented and advocated for Alternative F.   

Alternative F first appears in the February 2014 EIS Scoping Report, which was made 

available on the project website (www.wiltoneis.com) shortly after the NOI.  AR16278, AR24777.  

The EIS Scoping Report provided detailed maps, diagrams, and information about all of the 

alternatives, including Alternative F (AR16282-83, AR16289, AR16291) and informed the public 

that the Department “may not determine a Preferred Alternative until completion of the 

environmental analysis” (AR16290).   

The Department again identified Alternative F in the December 2015 DEIS.  See, e.g., 

AR26360-61.  The DEIS analyzed in great detail all of the alternatives and their environmental 

impacts, including Alternative F, in over 700 pages.  Alternative F was analyzed “at the same level 

of detail as Alternative A, the former proposed project,” AR24771, including a detailed description 

of the Elk Grove Site (AR26471-75) and discussion of it within topics such as “geology and soils,” 

“water resources,” “air quality,” “biological resources,” “cultural and paleontological resources,” 

“socioeconomic conditions,” “transportation/circulation,” “land use,” “public services,” “noise,” 

“hazardous materials,” and “aesthetics”—as well as the “cumulative effects” of it all (see 

AR26344-55).  After all of that, the DEIS concluded that, “[b]ecause most of the required 

infrastructure is already in place at the Mall site, and the site itself is already partially developed, 

environmental impacts would be less than the other development alternatives.”  AR26480.   

The public was well aware of when and how to comment on the Department’s analysis of 

Alternative F in the DEIS, and that Alternative was under actual consideration.  The NOA for the 

DEIS, which provided a list of the “alternatives . . . considered in the DEIS,” 80 Fed. Reg. at 

81352, was published in the Federal Register, which is “legally sufficient notice.”  See Shiny Rock 

Mining Corp., 906 F.2d at 1364.  However, doing more than what is legally required, the 

Department published the NOA for the DEIS online and in the Sacramento Bee (AR12528), Galt 
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Herald (AR12529), and Elk Grove Citizen (AR12527), which circulates in Elk Grove.  The public 

had 62 days to comment, and approximately 350 people attended the public hearing on the DEIS.  

AR10264.  And at that public hearing, the Tribe’s Chairman publically notified those in attendance 

that “Alternatives A and F, Elk Grove, are the tribe’s preferred alternatives.”  AR431.  With the 

addition of local newspaper coverage of the possibility that a casino could be built at the Elk Grove 

Site, see AR12532-34, AR12537-38 AR12541-49, AR12557-63, it is more than clear that the 

public understood the Department was actually considering Alternative F.   

Comments to the DEIS also prove that the public understood that Alternative F was under 

actual consideration.  See, e.g., AR10290 (City of Elk Grove commenting that, “[w]hile there is 

not an application at this time to take the Alternative F site into trust, our understanding is that this 

is still the appropriate time to comment on the Alternative F site.”); AR10348 (Sacramento County 

commenting that County’s needs had been addressed if the “Elk Grove site is ultimately 

selected.”); AR10447-48 (Environmental Council of Sacramento recognizing air quality 

advantages of Alternative F and that the DEIS “will be used by the tribe and the BIA in determining 

the most appropriate alternatives for sitting the casino.”); AR10507 (commenter referencing local 

media coverage stating that “Elk Grove remains an option for proposed Indian casino site”).  Many 

commenters, including Plaintiff Lynn Wheat, urged the Department to select Alternative F over 

others.  See, e.g., AR10677 (Plaintiff Lynn Wheat supporting Alternative F at January 29, 2016 

public hearing on DEIS).  For example, because “Alternative F at the Elk Grove Mall site would 

result in the least adverse environmental impacts, overall,” the EPA, a cooperating agency in the 

process, “recommend[ed]” that Alternative F “be designated the environmentally preferable 

alternative and that BIA and the Tribe strongly consider the site for the project.”  AR10310.  As 

stated by the D.C. Circuit, “[t]he many comments submitted in response to the FEIS manifest that 

the public had sufficient information to comment” on Alternative F.  See Nevada, 457 F.3d at 90; 

Standing Rock Sioux Tribe, 301 F. Supp. 3d at 74 (similar). 

Public notice of the Department’s consideration of Alternative F continued after the DEIS.  

In June 2016, the Tribe submitted a revised fee-to-trust application for Alternative F.  AR13215.  
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The Tribe held a “town-hall-style meeting” shortly thereafter to “present its plans to the 

community, solicit comment and respond to questions and concerns.”  AR12558.  In December 

2016, the Department issued the FEIS, which identified Alternative F as the Department’s 

preferred alternative and, based on the revised fee-to-trust application, the Tribe’s new proposed 

action.  AR 10957, AR10964.  The Department’s consideration of Wilton’s stated preference was 

proper.  See Citizens Against Burlington, 938 F.2d at 199 (“Congress did expect agencies to 

consider an applicant's wants when the agency formulates the goals of its own proposed action. 

Congress did not expect agencies to determine for the applicant what the goals of the applicant's 

proposal should be.”); Stand Up for Cal.!, 204 F. Supp. 3d at 309-10 (“The BIA properly 

considered the North Fork Tribe’s wishes in formulating the goals of its proposed action to acquire 

lands into trust for the Tribe to operate a gaming facility.”).   

The NOA for the FEIS, like the Notice for the DEIS, was published on the project website 

and in the Federal Register (81 Fed. Reg. at 90379) and local newspapers, including the Elk Grove 

Citizen (AR24768), giving the public yet another opportunity to comment on Alternative F.  

Notably, the FEIS put the public on notice once again that, consistent with NEPA, its choice was 

not limited to the proposed action, even though it was now the preferred alternative:  “[t]he 

responses to comments provided herein, along with the revised EIS text, will be considered by the 

BIA prior to rendering a decision concerning approval of the Proposed Action or an alternative.”  

AR10264 (emphasis added); see 81 Fed. Reg. at 90379 (“The Department’s consideration and 

analysis of the applicable regulations may lead to a final decision that selects an alternative other 

than the Preferred Alternative, including no action, or a variant of the Preferred or another of the 

alternatives analyzed in the FEIS.”).  But after reviewing all that went into the three-year NEPA 

process—including the DEIS, FEIS, and public comments thereto—the Department ultimately 

selected as its final agency action Alternative F, AR24432-33, the EPA’s “environmentally 

preferable alternative,” AR10310. 
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ii. Plaintiffs’ complaints about notice and participation are frivolous.   

In an attempt to negate what the Record shows, Plaintiffs say the Department failed to 

provide the public with adequate notice of Alternative F and an opportunity to participate in the 

process.  Plaintiffs have the burden of establishing a NEPA violation, but they are “unable to 

specifically explicate, much less demonstrate, how” the Department’s selection of the preferred 

alternative in the FEIS “inherently lowered the level of environmental review that they conducted.”  

See Standing Rock Sioux Tribe, 301 F. Supp. 3d at 75.  Plaintiffs also fail to show that “the agency 

[was] without public comment on a material environmental aspect of [the] project,” “the relevant 

public [was] without information about” it, or that Plaintiffs would have addressed “any area . . . 

differently.”  See Nat’l Comm. for the New River, 373 F.3d at 1329-30.  Since Plaintiffs are unable 

to demonstrate “actual harm arising from” selection of Alternative F as the preferred alternative in 

the FEIS, doing so—if it were error at all—“constitutes harmless error.”  See Standing Rock Sioux 

Tribe, 301 F. Supp. 3d at 75; see also Nevada, 457 F.3d at 90-91 (collecting cases on harmless 

error in NEPA context).17 

Plaintiffs have six specific complaints.  First, Plaintiffs recite the following NEPA 

requirements:  that (1) an agency “make sure the proposal which is the subject of an [EIS] is 

properly defined,” 40 C.F.R. § 1502.4(a), and (2) publish a NOI that briefly “[d]escribe[s] the 

proposed action and possible alternatives,” id. § 1508.22(a).  See ECF No. 91 at 22.  Contrary to 

                                       
17 To the extent Plaintiffs try to escape the D.C. Circuit’s consistent application of the 

APA’s harmless error rule (see 5 U.S.C. § 706) in the NEPA context, see ECF No. 91 at 22 & n.7 
& n.8, they cannot.  The cases Plaintiffs cite do not say otherwise.  Two of the cases do not even 
mention the harmless error rule.  See Calvert Cliffs’ Coordinating Comm’n, Inc. v. U.S. Atomic 
Energy Comm’n, 449 F.2d 1109 (D.C. Cir. 1971); Young v. Gen. Servs. Admin., 99 F. Sup. 2d 59 
(D.D.C. 2000).  And Oglala Sioux Tribe v. U.S. Nuclear Regulatory Comm’n, 896 F.3d 520, 534 
(D.C. Cir. 2018), found that an agency’s order on administrative appeal misapplied the rule to 
excuse not harmless error but a “significant deficiency.” 
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Plaintiffs’ claim, the requirements that an EIS “properly define” the proposal contained therein18 

and that a NOI “[d]escribe the proposed action and possible alternatives”19 do not equate to the 

proposal being unalterable.  Such an interpretation would contradict case law and guidance stating 

the opposite.  See, e.g., Nat’l Comm. for the New River, 373 F.3d at 1329 (“By its very name, the 

DEIS is a draft of the agency’s proposed FEIS, and as such the purpose of a DEIS ‘is to elicit 

suggestions for change,’” and “NEPA does not require that a complete plan be actually formulated 

at the outset . . . .”); Half Moon Bay Fishermans’ Marketing Ass’n, 857 F.2d at 509 (“Although 

the draft supplement referred to site 1M as the ‘selected’ site, the plaintiffs should have realized 

that the draft supplement was only a draft, i.e., necessarily preliminary in nature, and as a result, 

its conclusions were tentative at best.”); 46 Fed. Reg. at 18027-28 (“The proposed action may be 

a proposal in its initial form before undergoing analysis in the EIS process.”).  It would also be a 

significant expansion of the burdens of NEPA and a “meaningless gesture” to require a new NOI, 

or a new EIS altogether, just because an already prepared and noticed EIS selects a fully considered 

and commented-on alternative as the preferred one.  See Nevada, 457 F.3d at 90-91.   

Second, Plaintiffs fault BIA for not publishing “notice that the Tribe requested the trust 

acquisition of the Elk Grove Site” in June 2016.  ECF No. 91 at 24.  Because BIA was not required 

                                       
18 To argue that the BIA improperly defined the proposal in an EIS, Plaintiffs cite only one 

case, California ex rel. Lockyer v. U.S. Forest Serv., 465 F. Supp. 2d 942 (N.D. Cal. 2006).  See 
ECF No. 91 at 25 n.14.  In Lockyer, the court found the Forest Service’s description of its 
management plan—the proposal—“incomprehensible and not readily understandable” because it 
“redundantly and abstractly defines a plan merely by reference to its purposes.”  465 F. Supp. 2d 
at 948-49.  Lockyer has no relevance here, as even Plaintiffs do not say that the proposal to acquire 
land in trust contained in the DEIS was incomprehensible or not readily understandable.  Plaintiffs 
simply complain that the proposal in the DEIS—a draft—changed, but that is allowed. 

19 Plaintiffs complain that the NOI did not identify Alternative F or mention Elk Grove.  
See ECF No. 91 at 26 n.18.  But the NOI did describe Wilton’s application as broadly “requesting 
that the United States acquire land in trust in Sacramento County, California.”  78 Fed. Reg. at 
72928.  The NOAs for the DEIS and FEIS described the project similarly.  See 80 Fed. Reg. at 
81352; 81 Fed. Reg. at 90379.  Also, the NOI noted that the EIS would “evaluate a range of 
reasonable alternatives.”  28 Fed. Reg. at 72928.  An agency is not required to develop fully any 
and all alternatives before publishing a NOI.  Indeed, agencies must publish a NOI “before the 
scoping process,” in which the “range of actions, alternatives, and impacts to be considered” are 
determined.  See 40 C.F.R. §§ 1501.7, 1508.25. 
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to do so, there is no error.  In any event, the public had known since February 2014 that Alternative 

F, the subject of the Tribe’s new application, was under consideration, making any error harmless.  

Third, Plaintiffs accuse BIA of “never engag[ing] with the Elk Grove community as it did 

with Galt.”  ECF No. 91 at 24.  Meaningful public participation in the Elk Grove community and 

by the City of Elk Grove did occur.  Plaintiffs note that BIA held public hearings at the Galt 

Community Center on December 19, 2013 (for the scoping report) and January 29, 2016 (for the 

DEIS).  See ECF No. 91 at 23-24.  Plaintiffs neglect to mention that the Galt Community Center 

is “within a short drive of all three alternative sites selected for detailed analysis in the EIS” and 

only “approximately ten miles away from” Alternative F (AR24768), which in turn is 

“approximately six miles northwest” of Alternative A (AR26360).  Plaintiffs nevertheless insist 

that hearings should have been held in Elk Grove, citing as support 40 C.F.R. § 1501.7(b)(4), 

which recommends that agencies hold scoping hearings “when the impacts of a particular action 

are confined to specific sites.”  See ECF No. 91 at 24 n.10 & 32.  But § 1501.7(b)(4) speaks only 

to when, not where, to hold hearings. 

Elsewhere (but more relevant to this argument), Plaintiffs cast doubt on whether public 

participation can be meaningful without the City of Elk Grove as a cooperating agency from the 

beginning.  See ECF No. 91 at 31-32.  Elk Grove did not request cooperating agency status until 

May 13, 2016, and six days later the Department granted it.  AR1148.  And although Plaintiffs 

complain on behalf of Elk Grove that the City did not receive the “Administrative” DEIS, see ECF 

No. 91 at 31-32, the Record shows that only cooperating agencies received the Administrative 

DEIS for review prior to public distribution.  AR1729.  Plaintiffs fault the Department for “not 

invit[ing] Elk Grove to be a cooperating agency” sooner, see ECF No. 91 at 31-32, but even if 

cooperating status had been denied (and it had not) “[t]he law is clear . . . that the decision whether 

to grant cooperating agency status is committed to the discretion of the agency and is not judicially 

reviewable under the APA.”  Alaska v. U.S. Dep’t of Agric., 273 F. Supp. 3d 102, 119 (D.D.C. 

2017); see Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1209, 1242 (10th Cir. 2011) (same); see also 

see 40 C.F.R. § 1508.5 (“A State or local agency . . . may by agreement with the lead agency 
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become a cooperating agency.” (emphasis added)).  In any event, regardless of its status at the 

time, Elk Grove received the DEIS and submitted extensive comments to that draft, AR10290, 

which were considered, AR10718.  There is no evidence that Elk Grove’s status, at any time, 

prevented public participation from being meaningful or harmed the decision-making process.  

Fourth, Plaintiffs mention elsewhere in their briefing the Department’s denial of the State 

of California’s request for an extension of time to comment.  See ECF No. 91 at 42.  The State’s 

request sought extra time to comment on the Tribe’s trust application, not the FEIS, and the State 

did submit comments within the allowed timeframe, on January 9, 2017.20  AR25775.  And when 

the State requested on January 10 to replace its comments with an amended letter, the Department 

agreed, noting the new letter “will be placed in the record.”  AR3214; see also AR25777 

(replacement letter).  Notably, California did not object in its comments that it had been given 

insufficient time to provide meaningful comments. 

Fifth, Plaintiffs contend the public could not have reasonably anticipated selection of 

Alternative F because the Tribe did not yet own the Elk Grove Site, which to Plaintiffs somehow 

renders it not “implementable.”  See ECF No. 91 at 25-30.  That simply repackages the argument 

that an agency is confined to the proposed action.  To start, a tribe does not have to own land that 

is the subject of a fee-to-trust application before filing it.  40 C.F.R. §§ 151.3(a)(2), 151.9.  And 

Plaintiffs’ reliance on a 2007 development agreement to claim that the Tribe’s purchase of the Elk 

Grove Site could not be foreseen is belied by the Record, which proves Plaintiffs and the public 

had notice that BIA was considering Alternative F and that it was implementable.  See, e.g., 

AR26480 (DEIS stating “an agreement is not currently in place for the purchase of the Mall site 

by the Tribe.” (emphasis added)); AR10327 (Wilton commenting on DEIS that it “is in discussions 

with the current owner over the terms of an agreement to purchase the Mall site.”); AR16301 (EIS 

Scoping Report noting Memorandum of Understanding between Tribe, Sacramento County, and 

                                       
20 The original extension, until January 7, was extended to January 9 because the seventh 

fell on a weekend.  AR25642. 
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Elk Grove regarding Tribe’s fee-to-trust application. (emphasis added)); see also Part B.2.i, supra..  

Even Elk Grove, a party to the development agreement, recognized in comment to the DEIS that 

it was “the appropriate time to comment on the Alternative F site.”  See AR10290.     

And sixth, Plaintiffs invent a conspiracy supported only by conjecture and innuendo.  

Plaintiffs allege that, because BIA included Alternative F, “BIA . . . obviously knew something in 

January 2014 that the public did not”:  that Alternative F was a real option “actually under 

consideration.”21  See ECF No. 91 at 28-29.  That is half right.  BIA knew Alternative F was a real 

option and thus included it among the range of alternatives to be analyzed.  But the comments 

received prove that the public knew all that as well, precisely because the BIA had told it so.  See, 

e.g., AR16290 (BIA “may not determine a Preferred Alternative until completion of the 

environmental analysis.”).  Plaintiffs’ conspiracy also suggests that BIA secretly knew early on 

that Alternative F would, ultimately, be the preferred alternative.  See ECF No. 91 at 29-30 n.24.  

There is no evidence of this.  All Plaintiffs cite is an internal memorandum that referred to 

Alternative F as “[a]n alternative project site” while also mentioning other alternatives.  AR4429.  

So at bottom, Plaintiffs’ conspiracy—that instead of setting forth a range of viable alternatives for 

actual consideration, the Department proffered a fake proposed action so that the real one could 

fly under the radar as an alternative—is both far-fetched and overly cynical of the NEPA process. 

3. NEPA did not require the Department to prepare a second DEIS or a SEIS. 

Plaintiffs argue that, once the Tribe’s proposed action and the Department’s preferred 

alternative became Alternative F, “BIA was obligated to prepare a new EIS” or, “[a]t the very 

least, . . . a SEIS.”  See ECF No. 91 at 31, 34.  They are wrong on both counts.  To start, the 

Department’s decisions not to prepare a second DEIS or a SEIS are subject to the APA’s arbitrary 

and capricious standard, as well as a “rule of reason” that “ensures agencies determine whether 

and to what extent to prepare an EIS based on the usefulness of any new potential information to 

the decisionmaking process.”  Mayo v. Reynolds, 875 F.3d 11, 20 (D.C. Cir. 2017).  This Court’s 

                                       
21 Or as Plaintiffs also put it, a “possible proposed action”—which is to say, an alternative. 
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“role in reviewing an agency’s decision not to prepare an EIS is a limited one, designed primarily 

to ensure that no arguably significant consequences have been ignored.”  Id. (internal quotation 

marks omitted).  That “necessarily” means that, “[w]here the preparation of an EIS would serve 

‘no purpose’ in light of NEPA’s regulatory scheme as a whole, no rule of reason worthy of that 

title would require an agency to prepare an EIS.”  Id.; see Marsh, 490 U.S. at 373 (An “agency 

need not supplement an EIS every time new information comes to light after [an] EIS is finalized” 

because “[t]o require otherwise would render agency decision-making intractable . . . .”); New 

Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 708 (10th Cir. 2009) (“Of 

course, every change however minor will not necessitate a new substantive analysis and repetition 

of the EIS process.  To make such a requirement would lead agencies into Xeno’s paradox, always 

being halfway to the end of the process but never quite there.”). 

i. The Department reasonably decided not to prepare a second DEIS. 

For the proposition that BIA was obligated to prepare a second DEIS, Plaintiffs cite 42 

U.S.C. § 4332(c), which requires an EIS before “major Federal actions significantly affecting the 

quality of the human environment.”  See ECF No. 91 at 31.  But nothing in § 4332(c)—or anywhere 

else—demands that the EIS process be restarted just because an alternative fully considered in a 

DEIS becomes an applicant’s proposed action and an agency’s preferred alternative.  All that 

NEPA requires is that a major federal action’s environmental impacts be fully considered, whether 

as a proposed action or an alternative,22 and assuring that is the Court’s “only role.”  See Strycker’s 

Bay Neighborhood Council, Inc., 444 U.S. at 227.  Put simply, the Department satisfied § 4332(c) 

by fully considering the environmental impacts of Alternative F in the DEIS and then in the FEIS.   

                                       
22 After all, regulations explicitly allow an agency to evaluate multiple proposals in the 

same EIS if “related to each other closely enough to be, in effect, a single course of action,” 40 
C.F.R. § 1502.4, and to adopt another agency’s DEIS or FEIS, without going through the entire 
NEPA process itself, if the EIS “meets the standards for an adequate statement,” id. § 1506.3(a).  
These rules are inconsistent with a requirement that each major federal action be a “proposed 
action” in its own DEIS. 
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Outside the legal hook of § 4332(c), Plaintiffs persist in arguing that a second DEIS was 

necessary because “the proposed action triggers and shapes the NEPA analysis.”  See ECF No. 91 

at 31.  Something has to start the NEPA analysis, of course.23  But that does not make the proposed 

action unalterable, as “[t]he proposed action may be a proposal in its initial form before undergoing 

analysis in the EIS process.”  46 Fed. Reg. at 18027-28; see also Nat’l Comm. for the New River, 

373 F.3d at 1329 (“[T]he purpose of a DEIS ‘is to elicit suggestions for change.’”). Nor should the 

initial proposal be unalterable, as that would be inconsistent with NEPA’s “manifest concern with 

preventing uninformed action” that can occur “because the relevant proposal has received initial 

approval.”  Marsh, 490 U.S. at 371.  See generally Part B.1, supra.  At bottom, this argument—

and Plaintiffs’ return to the City of Elk Grove not being a cooperating agency, see ECF No. 91 at 

31-32—simply repackages Plaintiffs’ earlier and already addressed argument that the public 

lacked notice of and opportunity to comment on Alternative F.  See Part B.2, supra.   

Plaintiffs also assert that a new EIS was necessary because “BIA did not consider multiple 

alternatives of varying intensity or use on the Elk Grove Site.”  See ECF No. 91 at 32.  Plaintiffs’ 

single sentence fails to explain why the Department’s selection of alternatives was unreasonable, 

which is reason enough to reject it.  See Theodore Roosevelt Conservation P’ship v. Salazar, 661 

F.3d 66, 73 (D.C. Cir. 2011) (applying “rule of reason” to agency’s selection of alternatives); see 

also, e.g., Schneider v. Kissinger, 412 F.3d 190, 200 n.1 (D.C. Cir. 2005) (“It is not enough merely 

to mention a possible argument in the most skeletal way, leaving the court to do counsel’s work.”).  

For all of these reasons, the Court should reject Plaintiffs’ requirement that a second DEIS be 

prepared before selection of a fairly considered alternative, as it would serve “no purpose” and be 

wholly inconsistent with NEPA.  See Mayo, 875 F.3d at 20 

                                       
23 In the fee-to-trust context, an application submitted by a tribe, which is the proposed 

action, typically starts the NEPA process.  That is why the Fee-to-Trust Handbook, cited by 
Plaintiffs at ECF No. 91 at 31 n.28, is structured as it is. 
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ii. The Department reasonably decided not to prepare a SEIS. 

Plaintiffs similarly argue that 40 C.F.R. § 1502.9(c)(1) required the Department to prepare 

a SEIS.  See ECF No. 91 at 34-38.  Under § 1502.9(c)(1), a SEIS is required if:  “(i) The agency 

makes substantial changes in the proposed action that are relevant to environmental concerns”; or 

“(ii) There are significant new circumstances or information relevant to environmental concerns 

and bearing on the proposed action or its impacts.” 

First, noting that the Department changed the proposed action from Alternative A to its 

preferred Alternative F, Plaintiffs assert that § 1502.9(c)(1)(i) required a SEIS because changing 

the proposed action to the preferred alternative was necessarily a “substantial” change.  See ECF 

No. 91 at 34.  Precedent allowing a change to the proposed action without further comment and 

analysis proves Plaintiffs wrong.  See, e.g., Russell Country Sportsmen, 668 F.3d at 1045 (SEIS 

not required after modification of proposed action in DEIS); see also Friends of Marolt Park, 382 

F.3d at 1097 (SEIS not required where ROD selects option not identified as preferred alternative 

in FEIS). See generally Part B.1, supra.   

Plaintiffs are also wrong because, based on NEPA’s “rule of reason,” courts have 

interpreted § 1502.9(c)(1) to mean “only those changes that cause effects which are significantly 

different from those already studied will require supplementary consideration.”  Davis v. Latschar, 

202 F.3d 359, 369 (D.C. Cir. 2000); see Marsh, 490 U.S. at 361 (requiring a SEIS only if changes 

will “affect the quality of the human environment in a significant manner or to a significant extent 

not already considered.”); City of Olmsted Falls v. FAA, 292 F.3d 261, 274 (D.C. Cir. 2002) (An 

EIS “is only required where new information ‘provides a seriously different picture of the 

environmental landscape’” not previously known to the agency.); Ark. Wildlife Fed’n v. U.S. Army 

Corps of Eng’rs, 431 F.3d 1096, 1102 (8th Cir. 2005) (“This section is interpreted to require a 

SEIS ‘if the changed plans or circumstances will affect the quality of the human environment in a 

significant manner . . . not already considered by the agency.”); Airport Impact Relief, Inc. v. 

Wykle, 192 F.3d 197, 204 (1st Cir. 1999) (same); Half Moon Bay Fishermans’ Marketing Ass’n, 

857 F.2d at 508-09 (a SEIS is unnecessary if “the alternative finally selected by [the agency] was 
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within the range of alternatives the public could have reasonably anticipated [the agency] to be 

considering,” and if “the public’s comments on the draft EIS alternatives also apply to the chosen 

alternative and inform [the agency] meaningfully of the public's attitudes toward the chosen 

alternative”).  The U.S. Department of Interior Manual (516 DM 4.5.A) provides the same 

clarification:  “[s]upplements are only required if such changes in the proposed action or 

alternatives, new circumstances, or resultant significant effects are not adequately analyzed in the 

previously prepared EIS.”24  Again, Plaintiffs’ argument would lead to a “meaningless gesture.”  

See Nevada, 457 F.3d at 90-91. 

Next Plaintiffs turn to § 1502.9(c)(1)(ii), this time with a laundry list of “significant new 

information” that they say, without any real explanation,25 the Department inadequately analyzed 

in the DEIS.  See ECF No. 91 at 34.  As recently reiterated by the D.C. Circuit, because “[t]he 

determination as to whether information is either new or significant ‘requires a high level of 

technical expertise,” courts “defer to the informed discretion” of the agency making that 

determination.  Blue Ridge Envtl. Defense League v. Nuclear Regulatory Comm’n, 716 F.3d 183, 

197 (D.C. Cir. 2013) (quoting Marsh, 490 U.S. at 377).  Here, this Court should defer to the 

Department’s reasonable decision not to prepare a SEIS. 

                                       
24 Available at www.fws.gov/r9esnepa/DOINEPAProced/516dm1-7index.PDF (last 

visited May 16, 2018). 
25 It is Plaintiffs’ burden to show the Department violated NEPA.  Lomak Petroleum, Inc., 

206 F.3d at 1198.  Plaintiffs’ failure to explain how its laundry list made the Department’s analysis 
of Alternative F inadequate, or its decision not to prepare a SEIS unreasonable, is reason enough 
to dismiss their argument.  See, e.g., Sherrod v. McHugh, 334 F. Supp. 3d 219, 265 (D.D.C. 2018) 
(“It is well established in this circuit that ‘perfunctory and undeveloped arguments, and arguments 
that are unsupported by pertinent authority, are deemed waived.’”); Jericho Baptist Church 
Ministries, Inc. (DC) v. Jericho Baptist Church Ministries, Inc. (Maryland), 223 F. Supp. 3d 1, 8 
(D.D.C. 2016) (“It is not enough merely to mention a possible argument in the most skeletal way, 
leaving the court to do counsel’s work.”); see also Russell Country Sportsman, 668 F.3d at 1047 
(finding that “no supplemental draft EIS was required” because plaintiffs did not “explain why 
these modifications were ‘substantial changes . . . relevant to environmental concerns.’”); Airport 
Impact Relief, Inc., 192 F.3d at 205 (1st Cir. 1999) (deeming waived argument that project changes 
were significant because plaintiffs “do not attempt to explain the manner in which the environment 
will be significantly affected”).   
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As the first supposedly significant “new circumstance or information,” Plaintiffs 

perfunctorily point out that the FEIS expanded Alternative F from 28 acres to 36 acres.  See ECF 

No. 91 at 34.  The expansion allowed for “needed roadways and parking.”  AR10885.  In response 

to comments on the FEIS, the Department addressed Stand Up’s claim that the additional acres 

and parking required a SEIS.  The Department reiterated that the additional acreage is already 

“mostly paved with a few areas left with open soil” and does “not create any significant changes 

in the environmental impacts associated with the construction and operation of the casino resort at 

the Elk Grove Mall site,” and that the “additional surface parking and the parking structure were 

not expected to affect the number of customers who will visit the proposed casino resort.”  

AR24771-72.  The FEIS concluded that the “gaming floor square footage has remained the same” 

so the “changes do not impact the conclusions of the EIS.”  AR11000.  The Department also noted 

that Stand Up provided “no analysis” to support their argument that environmental concerns 

regarding the additional eight acres warranted a SEIS.  AR24772.   

Plaintiffs “analysis” here is no better. Plaintiffs cannot show—and did not even try to 

show—that the 8-acre addition “cause[d] effects which are significantly different from those 

already studied.”  See Davis, 202 F.3d at 369.  Precedent only further supports the Department’s 

reasonable determination that the eight-acre addition was insignificant.26 

                                       
26 See, e.g., Friends of Capital Crescent Trail v. FTA, 877 F.3d 1051, 1059, 1065 (D.C. 

Cir. 2017) (finding insignificant new ridership decline” and “change to storm water mitigation 
measures from ones that involved vegetation along tracks of proposed light rail transit system to 
measures that did not involve vegetation”); City of Olmsted Falls, 292 F.3d at 274 (finding 21 
undisclosed construction projects were “not significant new information” because the “picture of 
the environmental landscape” was “unchanged”); Russell Country Sportsman, 668 F.3d at 1046-
47 (finding FEIS’s inclusion of “several trail closures . . . not included in any . . . alternatives 
discussed in the DEIS” to be “minor variation[s] . . . qualitatively within the spectrum of 
alternatives . . . discussed in the [DEIS]” (quoting 46 Fed. Reg. at 18035)); Ark. Wildlife Fed’n, 
431 F.3d at 1102-03 (finding insignificant “an eighty two mile decrease in the miles of canals used, 
the one hundred thirteen mile increase in the miles of pipeline used, the reduction in the use of 
natural streams in favor of pipelines, doubling the acres of permanent upland hardwood impacts, 
the construction of borrow pits to store machinery, and widening Canal 1000 to create a one 
hundred acre reservoir”). 
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What remains of Plaintiffs’ laundry list of “significant new information” is not really 

“changes” made to the proposal in the DEIS but topics on which the Department supplemented its 

analysis between the DEIS and the FEIS.  See ECF No. 91 at 34.  From that Plaintiffs infer that 

the DEIS was deficient—not that identification of Alternative F as the preferred action in the FEIS 

“cause[d] effects which are significantly different from those already studied” in the DEIS.  See 

Davis, 202 F.3d at 369.  Once again, Plaintiffs seek a major expansion of NEPA’s requirements.  

If a SEIS were required every time an agency adds to the FEIS in response to comments on the 

DEIS, then a SEIS would always be required—and it plainly is not. 

Even so, contrary to Plaintiffs’ claims, the DEIS did consider in the context of Alternative 

F all of the topics that Plaintiffs mention.  See, e.g., AR26513-15, AR26690-93 (water resources); 

AR26616-27, AR26878-82 (public services); AR26610-15, AR26853-54 (land use in context of 

Alternative F); AR26979-88 (cumulative effects of Alternative F); AR27813-23 (traffic impact 

study analyzing Alternative F); AR27142-44 (economic impact statement analyzing Alternative 

F); AR26637-38 (stating Hampton Oaks Drive is “approximately 1,500 feet northeast of” 

Alternative F in discussion of noise sensitive receptors).  Moreover, Plaintiffs’ laundry list is really 

just a recitation of the City of Elk Grove’s comments to the DEIS, now being used to flyspeck it 

for purportedly missing minutiae and minor mistakes within those topics.  See ECF No. 91 at 34-

36 (citing AR1061-64, AR1072-74, comments of the City of Elk Grove to the DEIS).  Plaintiffs 

spare not a word—other than conclusory assertions—to explain how any of that “provide[d] a 

seriously different picture of the environmental landscape.”  See City of Olmsted Falls, 292 F.3d 

at 274 (emphasis in original); see also Sherrod, 334 F. Supp. 3d at 265 (perfunctory and 

undeveloped arguments are waived).  Nor do Plaintiffs make more than a conclusory argument 

that the FEIS failed to adequately address Elk Grove’s comments to the DEIS.   

Plaintiffs’ criticism, then, is one already addressed:  that the DEIS was not in final form.  

Once again, it is not expected to be.  See, e.g., Half Moon Bay Fishermans’ Marketing Ass’n, 857 

F.2d at 509 (“[T]he plaintiffs should have realized that the draft supplement was only a draft, e.g., 

necessarily preliminary in nature, and as a result, its conclusions were tentative at best.”).  That 
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the Cities of Elk Grove and Galt commented on the DEIS does not “underscore[ Plaintiffs’] point.”  

See ECF No. 91 at 37.  After all, the Department thoroughly responded to and made revisions to 

address those comments in the FEIS.  See AR10718-32 (response to Elk Grove); AR10747-811 

(response to Galt).27  That the DEIS provided adequate information for comments—including for 

Elk Grove and others to comment on Alternative F28—so that the Department could improve its 

analysis in the FEIS just shows that the DEIS fulfilled its purpose “to elicit suggestions for 

change.”  See Nat’l Comm. for the New River, 373 F.3d at 1329 (“New River has not shown that 

omissions in the DEIS left the public unable to make known its environmental concerns about the 

project’s impact, even if the public was unable to analyze each aspect of the project, such as 

specific rather than generalized statements of proposed sitings.  Indeed, as noted, comments on the 

DEIS resulted in substantial changes that were reflected in the FEIS and the orders on review.”).  

With that context in mind, it comes as no surprise that the Department “concluded that it would 

go straight to a FEIS” in accord with normal NEPA procedure.  See ECF No. 91 at 36.   

Plaintiffs’ backup argument is that the Department had the “burden of demonstrating” four 

factors in “an evaluation before determining that a SEIS is not required.”  See ECF No. 91 at 37.  

But those four factors are applied by the D.C. Circuit when reviewing an agency’s decision to issue 

a Finding of No Significant Impact (“FONSI”) instead of an EIS, not an agency’s determination 

that a SEIS is not required.  See, e.g., Michigan Gambling Opposition v. Kempthorne, 525 F.3d 

23, 29 (D.C. Cir. 2008); see Mayo, 875 F.3d at 15, 19-20 (explaining the circumstances under 

which a FONSI may be issued).  Although Lemon v. McHugh, which Plaintiffs quote selectively 

and out of context, applied the four FONSI factors to the Army’s decision not to prepare a SEIS, 

it did so because the Army has something the Department of the Interior does not:  regulations 

                                       
27 Plaintiffs remark that “[a]n agency ignores the comments of cooperating agencies at their 

peril,” see ECF No. 91 at 38, but they fail to identify any comments of cooperating agencies to the 
DEIS that the Department ignored.  Galt’s comments naturally focus on the alternatives at the Galt 
Site, not Alternative F, which the Department ultimately selected.  

28 Plaintiffs’ reliance on the City of Elk Grove’s comments to the DEIS also undercuts its 
earlier arguments that Elk Grove was unable to meaningfully participate in the process.  Elk Grove 
clearly knew that Alternative F was under actual consideration.   
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requiring it to produce a Record of Environmental Consideration (“REC”) whenever it decides not 

to prepare a SEIS.  See 668 F. Supp. 2d 133, 138, 143 (D.D.C. 2009); see also 32 C.F.R. § 

651.5(g)(2).  A close reading of Lemon makes clear that the FONSI factors applied because a REC 

was at issue:  “the agency must . . . take a ‘hard look’ at the problem in preparing the REC.”  See 

Lemon, 668 F. Supp. 2d at 138 (emphasis added).  That was not required for the Department’s 

reasonable decision not to prepare a SEIS after selecting a fully considered and commented-on 

alternative in the DEIS as the preferred alternative in the FEIS.   

C. Plaintiffs’ allegations of predetermination are baseless and contradictory. 

Plaintiffs complain the Department’s decision was both rushed and predetermined and raise 

arguments that are both baseless and contradictory.  On one page Plaintiffs claim that the 

Department could not have taken the “hard look” that NEPA requires because the ROD was 

prepared in 40 hours, ECF No. 91 at 40, and on the next page Plaintiffs claim that the Department 

predetermined the decision because its employees had been drafting parts of the ROD for weeks 

before, id. at 41.  This “get them coming and going” is disingenuous.  Plaintiffs’ complaints about 

the title process are just as unconvincing.   

The fact that the ROD issued two days after the FEIS comment period closed provides no 

basis for concluding that the Department failed to take a “hard look” at the comments.  Only eleven 

comment letters were received during the FEIS comment period.  AR24530.  Of those, only four 

were received on January 17, 2017, with the rest coming earlier in the comment period.  Id. Stand 

Up’s January 17 comment letter was a request for a postponement of action on the Department’s 

decision pursuant to 5 U.S.C. § 705, which the Department addressed on February 10.  AR24691-

705 (comment letter); ECF No. 72-1 (Department response).  Given the few comments received, 

there is no basis to infer that the Department could not seriously consider them.  And Plaintiffs’ 

assertion that a “hard look” under NEPA can be measured by a clock is not the standard used by 

reviewing courts.  Courts determine whether an agency gave a “hard look” by reviewing the NEPA 

documents “to ensure that the agency has adequately considered and disclosed the environmental 

impact of its actions and that its decision is not arbitrary and capricious.”  WildEarth Guardians v. 

Case 1:17-cv-00058-TNM   Document 98-1   Filed 05/16/19   Page 41 of 54



 

34 
 

Jewell, 738 F.3d 298, 308 (D.C. Cir. 2013).  Plaintiffs cite North Carolina Alliance for 

Transportation Reform, Inc. v. U.S. Department of Transportation, see ECF No. No. 91 at 40, but 

that case concerned whether an award of attorney’s fees was appropriate where a NEPA challenge 

had become moot after the defendant agency opted to re-open the decision.  151 F. Supp. 2d 661, 

671-72 (M.D.N.C. 2001).  The district court there inferred bad faith from a record of decision 

issued one day after the close of NEPA work where there were numerous comments to consider, 

especially since later the agency determined “to reopen the entire NEPA process,” thereby 

conceding an implicit understanding that the NEPA work had been flawed.  Id. at 676.  Nothing 

like those circumstances pertain here.  In any event, this Court has evaluated NEPA work based 

on its substance, even where it was completed quickly.  See Alaska v. U.S. Dep’t of Agric., 273 F. 

Supp. 3d 102, 118-19 (D.D.C. 2017) (characterizing speed at which USDA promulgated rule as 

“alarming” but further explaining that “upon review of the record herein, I find that the USDA 

complied with NEPA in conducting its public comment and decisionmaking processes”).29 

The converse argument fares no better:  that the Department did not draft the ROD in 40 

hours does not equal predetermination.  Predetermination “occurs only when an agency 

irreversibly and irretrievably commits itself to a plan of action that is dependent upon the NEPA 

environmental analysis producing a certain outcome.”  Flaherty v. Bryson, 850 F. Supp. 2d 38, 70 

(D.D.C. 2012) (quoting Forest Guardians v. U.S. Fish and Wildlife Serv., 611 F.3d 692, 714 (10th 

Cir. 2010)) (emphasis in original).  Anything short of that does not demonstrate prejudgment.  

                                       
29 Plaintiffs speculate that the Principal Deputy Assistant Secretary could not have 

reviewed the ROD before signing it.  See ECF No. 91 at 41.  That is just speculation already briefed 
before the Court.  See ECF Nos. 60 at 27-28 & 72 at 15-16.  Even if true, it is irrelevant because 
courts recognize that high level decision makers can and must delegate work.  See Braniff Airways, 
Inc. v. Civil Aeronautics Bd., 379 F.2d 453, 461 (D.C. Cir. 1967) (“It is well settled that even in 
the adjudicatory process, an administrative officer may rely on subordinates to sift and analyze the 
record and prepare summaries and confidential recommendations, and the officer may base his 
decision on these reports without reading the full transcript.”).  Similarly, Plaintiffs rehash 
allegations of political pressure.  This does not demonstrate prejudgment and, again, has already 
been briefed before the Court.  See ECF Nos. 60 at 25-27 & 72 at 20-22. 
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Thus, for example, “[b]ias towards a preferred outcome does not violate NEPA so long as it does 

not prevent full and frank consideration of environmental concerns.”  Comm. of 100 on Fed. City 

v. Foxx, 87 F. Supp. 3d 191, 206 (D.D.C. 2015).  The fact that Department employees were 

working on a draft ROD prior to the close of the FEIS comment period does not mean a final 

decision was “irretrievably” made beforehand.  Drafts, by their nature, are not final and are subject 

to further consideration.30 

Third, Plaintiffs complain about a number of aspects of the title examination process, 

although it is unclear what specific claims they are pressing.  Title examination is a separate but 

related process from the determination to accept land into trust.  Its purpose is to ensure, in the 

wake of approving a fee-to-trust application, that the United States accepts good title.  For that 

purpose, the regulations “require the applicant to furnish title evidence” for review, 25 C.F.R. § 

151.13(a)(2), and the Department to “notify the applicant of any liens, encumbrances, or infirmities 

that the Secretary identified” and allow it to “seek additional information from the applicant needed 

to address such issues,” id. § 151.13(b).  The Department “may require the elimination of any such 

liens, encumbrances, or infirmities prior to taking final approval action on the acquisition,” and 

must require their elimination where they “make title to the land unmarketable.”  Id.  As an initial 

matter, neither § 151.13 nor any other regulation provides for public involvement in the title 

examination process because the purpose of that process is to protect the United States.  See Final 

Rule: Title Evidence for Trust Land Acquisitions, 81 Fed. Reg. 30173, 30174 (May 16, 2016) 

(“The purpose of title evidence requirements is to ensure that the Tribe has marketable title to 

convey to the United States, thereby protecting the United States.”). Thus, to the extent Plaintiffs 

are challenging the title examination process, they lack standing to do so because a plaintiffs’ 

injury in trust challenges typically derives from the decision to accept land into trust, not from the 

                                       
30 Plaintiffs cite a Department Handbook and checklist to argue that environmental review 

must be completed before a decision.  See ECF No. 91 at 41 & n.32.  Here, the ROD issued after 
completion of the environmental review.  Nothing in the cited Handbook prohibits beginning draft 
work of any sort on any aspect of the decision process before another part is complete.  Plaintiffs 
attempt to read the Handbook as if it were crafted to obstruct and delay fee-to-trust decisions. 
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title examination that precedes the formal conveyance of title.  See Upstate Citizens for Equality, 

Inc. v. Jewell, No. 5:08-CV-0633 LEK, 2015 WL 1399366, at *12 (N.D.N.Y. Mar. 26, 2015). 

Even if Plaintiffs had standing to complain about the title examination process, their 

complaints are meritless.  Plaintiffs start by again suggesting predetermination, noting the 

Department discussed title issues with the Tribe prior to issuing its Decision.  See ECF No. 91 at 

42-43.  Because the regulations require that the Department take land into trust “[i]mmediately . . 

. on or after the date [the trust] decision is issued,” 25 C.F.R. § 151.12(c)(2)(iii), the Department 

typically starts title examination prior to issuing a trust decision.  And as the regulations indicate, 

that process requires coordination between the conveyor and recipient of title, which is the Tribe 

and the Department.31    

Next Plaintiffs raise various concerns in connection with a development agreement 

concluded by the City of Elk Grove for the larger parcel to which the trust land once belonged.  A 

development agreement is designed to protect the owner of a parcel on which development will 

occur, often in stages, from future regulatory changes that might impact the development.  

Hermosa Beach Stop Oil Coal. v. City of Hermosa Beach, 86 Cal. App. 4th 534, 558 (2001).  “The 

agreement, in effect, allows a builder to acquire by contract the equivalent of a vested right at an 

early stage of the project.”  Id. (internal quotation marks omitted).  Although Plaintiffs characterize 

the agreement as giving Elk Grove the right to issue permits, tax the parcel, and apply regulations, 

see ECF No. 91 at 43-44, Elk Grove already has those rights and did not need an agreement to 

assert them on private land within its jurisdiction.  All the development agreement did in that 

respect is make clear that Elk Grove’s rights were not affected or limited through the agreement.  

See ECF No. 2-3 at 48-49 (development agreement provision reserving powers to Elk Grove); City 

                                       
31 Plaintiffs also repeat speculation that the Tribe’s decision to purchase the trust parcel 

shows bad faith.  See ECF No. 91 at 43.  The Department is not in a position to speak to the Tribe’s 
business decisions but conjecture and innuendo are not bases for finding predetermination.  The 
Tribe’s decision supports other than nefarious inferences, however.  If the Tribe hoped the 
Department would issue a favorable decision and take land into trust before the change in 
administration, then the Tribe would need to own the land before January 19. 
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of Hermosa Beach, 86 Cal. App. 4th at 563-64 (noting where city expressly reserves regulatory 

authority, its exercise of that authority does not violate the agreement). 

Because Stand Up argued in comments to the FEIS that the development agreement should 

preclude the Department from taking Alternative F in trust, the ROD addressed it.  AR24515-17.  

The Department distinguished title examination from the decision to acquire land in trust, and 

noted that Stand Up’s “concerns flow only from the land-into-trust decision.”  AR24516.  The 

Department further noted that title opinions are privileged and so not a subject for public debate 

and that, moreover, since 25 C.F.R. § 151.13 “is not a factor the Department must take into 

consideration before deciding whether to approve a trust acquisition,” it did not have to resolve 

such issues in the context of the ROD.  AR24517.  The ROD also discussed the development 

agreement in the context of its consideration, pursuant to 25 C.F.R. § 151.10(f), of jurisdictional 

problems and potential land use conflicts that might result from the trust acquisition.  In that 

discussion, the ROD explains that the development agreement will not impair use of the land 

because “activities on trust land are regulated by the Tribe and Federal government, and not local 

governments.”  AR24512.  Even if the development agreement could cause a land use conflict, the 

ROD further explained, “we believe they are resolvable and outweighed by the other benefits 

associated with the trust acquisition.”  Id.  The Department noted that the City of Elk Grove was 

working to ensure the development agreement would not pose conflicts.  Id.32 

Plaintiffs assert that the development agreement encumbers land within the City of Elk 

Grove’s regulatory authority and removing that “encumbrance” has environmental implications 

                                       
32 Plaintiffs assert that title concerns are always resolved before an application is approved.  

See ECF No. 91 at 46.  Plaintiffs are wrong.  See Upstate Citizens for Equality, Inc., 2015 WL 
1399366, at *12 (noting Department approved acceptance of land into trust while land was subject 
to tax litigation but required applicant to post letters of credit to cover any potential tax liability).  
In any event, the development agreement did not pose a title concern.  Plaintiffs’ repeated 
assertions of procedural irregularities, even if valid, at most are just that—irregularities warranted 
under the circumstances.  They provide no basis for inferring predetermination or for setting the 
Department’s Decision aside.  See BP Expl. & Oil, Inc. v. U.S. Dep’t of Transp., 44 F. Supp. 2d 
34, 38 (D.D.C. 1999) (agency manual not enforceable against agency). 
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warranting NEPA analysis.  Plaintiffs also assert that the development agreement prevents the land 

from qualifying as “Indian lands” eligible for gaming under IGRA and further makes the land 

unsuitable for tribal governance, in violation of 25 C.F.R. § 151.11(b).  The answer to all these 

undeveloped arguments is that, as the ROD noted, local and state regulatory authority on trust land 

is preempted.  See Upstate Citizens for Equality, Inc. v. United States, 841 F.3d 556, 569 (2d Cir. 

2016) (“When the federal government takes land into trust for an Indian tribe, the state that 

previously exercised jurisdiction over the land cedes some of its authority to the federal and tribal 

governments.”).33 

Plaintiffs end with a flurry of similar concerns about a water permit that was at issue during 

the title examination.  The permit was issued to the Elk Grove Town Center, L.P. and required 

mitigation for impacts to wetlands.  AR48246.  However, the Department of the Army modified 

the permit on January 18, 2017, removing a requirement that the permit be recorded “with the title 

of any parcels subdivided from the larger Lent Ranch Mall site.”  AR25842.  A condition was 

added requiring the permittee to obtain financial assurance to “ensure successful implementation 

and monitoring of the preserve area.”  AR25844. The permit has no significance for purposes of 

NEPA or anything else. 

D. There are no “major deficiencies” in the FEIS. 

As with review of the Department’s decision not to prepare a second DEIS or a SEIS, the 

Court’s “review of an agency’s environmental analysis” is governed by the APA’s arbitrary and 

capricious standard and a “rule of reason.”  Mayo, 875 F.3d at 20.  “The overarching question is 

                                       
33 Plaintiffs’ sole citation for their position is a 2011 letter from the Department to the 

Pueblo of Jemez denying a trust application because, in part, the Pueblo “indicated that it will 
contract a broad range of its non-gaming governmental power and jurisdiction to local, non-tribal 
jurisdictions.”  Letter from Assistant Secretary-Indian Affairs to Governor, Pueblo of Jemez (Sept. 
1, 2011), .https://bia_dev.opengov.ibmcloud.com/sites/bia.gov/files/assets/public/pdf/idc015052. 
pdf.  However, the opposite circumstances pertain here, as the Department noted in response to 
Stand Up’s request that the Department self-stay pursuant to 5 U.S.C. § 705:  “As the City [of Elk 
Grove] expressly acknowledges in its Memorandum of Understanding with the Tribe, once the 
United States acquires the Site in trust, the City does not have regulatory authority or land use 
control over the Site as a matter of Federal law.”  ECF No. 72-1 at 7. 
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whether an EIS’s deficiencies are significant enough to undermine informed public comment and 

informed decisionmaking.”  Id.  Plaintiffs allege three “major deficiencies” in the FEIS, involving 

the Department’s analysis of the proposed project’s water supply, a possible terrorist attack at a 

nearby propane storage facility, and the acreage added to Alternative F.  The analysis in the FEIS 

was reasonable, not arbitrary and capricious. 

1. Water supply.  Plaintiffs’ first claim of a “major deficiency” is that the Department 

failed to adequately assess the impacts on the regional water supply of the proposed project.  See 

ECF No. 91 at 47-48.  The Record shows, however, that the Department considered water supply 

in the DEIS, AR26474, relying on Appendix I, a water and wastewater feasibility study, AR27238, 

and in the FEIS.  The FEIS explained that the Sacramento County Water Authority (“SCWA”) 

would supply water for the project and that the “Elk Grove Water District 2015 Urban Water 

Management Plan reported that water supply was reliable, well preserved, and should remain 

stable for all year types, including drought years.”  AR11043 (citation omitted).  It further 

explained that the “Elk Grove Urban Water Management Plan already accounts for commercial 

use of the site.”  AR10894.  And although the FEIS noted a “significant effect would occur to 

water supply distribution facilities as a result of the need to provide service to Alternative F,” it 

also noted that, “[w]ith mitigation measures, the impact would be less than significant.”  AR11420.   

The mitigation recommended by the FEIS requires the Tribe to “enter into a service 

agreement prior to project operation to reimburse . . . the applicable service provider, as 

appropriate, for necessary new, upgraded, and/or expanded water and/or wastewater collection, 

distribution, or treatment facilities,” which “shall be sized to maintain existing public services at 

existing levels.”  AR11565.  In response to comments on the DEIS, the FEIS explained that the 

mitigation “ensure[s] that an adequate water supply is available for the operation of Alternative F, 

and for the necessary fire flows,” and reiterated that, “[w]ith mitigation measures, the impact 

would be less than significant.”  AR10704.  The ROD adopted the mitigation measures 

recommended in the FEIS.  AR24482.  And in response to Stand Up’s comments again seeking 

further analysis of impacts on SCWA, the ROD reiterated, again, that mitigation “ensur[ed] that 
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the Tribe pays for the cost of extending potable water service . . . which, in the absence of 

mitigation, would create a significant impact on the Sacramento County Water Agency.”  

AR24779-80. 

Plaintiffs now challenge the Department’s conclusion that SCWA has capacity to supply 

water to the project.  Specifically, Plaintiffs purport to deduce from the SCWA 2005 Water Supply 

Master Plan for Zone 40 (“WSMP”), cited as a reference in the FEIS (AR11600), that SCWA only 

budgeted 90.36 acre-feet per year instead of the 291 acre feet per year the FEIS calculates the 

project will use (AR10729).  See ECF No. 91 at 48.  Plaintiffs conclude that the FEIS errs in 

claiming SCWA has already accounted for the proposed use of the Elk Grove Site.  Id.  Plaintiffs 

declined to raise this argument during administrative proceedings and so have waived it.  Persons 

challenging an agency’s compliance with NEPA must “structure their participation so that it . . . 

alerts the agency to the [parties’] position and contentions,” in order to allow the agency to give 

the issue meaningful consideration.  Vermont Yankee Nuclear Power Corp. v. Natural Resources 

Defense Council, Inc., 435 U.S. 519, 553 (1978); see Appalachian Power Co. v. EPA, 251 F.3d 

1026, 1036 (D.C. Cir. 2001) (“It is black-letter administrative law that absent special 

circumstances, a party must initially present its comments to the agency during the rulemaking in 

order for the court to consider the issue.”) (internal quotations marks and brackets omitted).  This 

holds true even where a party has made “[g]eneralized objections to agency action” because an 

“objection must be made with sufficient specificity reasonably to alert the agency” to the concern.  

Id. (quotation marks omitted).34   

                                       
34 This holds true as well for Plaintiffs’ argument, premised upon an SCWA memorandum 

post-dating the challenged agency action here, which encompasses the final paragraph of page 48 
of their opening brief.  See ECF No. 91 at 48.  This Court has already ruled that the SCWA 
memorandum is non-record.  ECF No. 62 at 9.  Plaintiffs could have moved for reconsideration at 
any time after the Court’s May 30, 2017 Order but instead waited eight months until summary 
judgment briefing commenced to provide cover for their decision to litigate the memorandum in 
disregard of the Court’s Order.  Because Plaintiffs flout this Court’s Order, the Court should strike 
argument based on it. 
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In any event, Plaintiffs misread the WSMP, which is not suggesting a per-acre cap on water 

for the various land use categories.  Rather, it projects an average per acre use across each land use 

category, and 12,985 acres are zoned as mixed land use.  WSMP 2-5.  The 36-acre Elk Grove Site 

encompasses a miniscule fraction of those acres.  Even if the project exceeds the average per-acre 

planned usage in the WSMP, the impact is negligible in the context of the 113,064 acre-feet per 

year budgeted district-wide for 2030.  In short, the WSMP provides no basis to conclude the FEIS 

erred.  It is notable that Sacramento County, as the party most directly affected by any impacts 

from over-allocation of its water, did not indicate any concern with supplying water for the project 

in its comments on the DEIS.  AR10348.  To the contrary, the County explained that “Elk Grove 

may have merit as a potential location of the project” and that an MOU it was negotiating with the 

Tribe “addresses the County’s needs regardless of whether the Mingo Road site or the Elk Grove 

site is ultimately selected.”  Id.  Moreover, as discussed in the FEIS’s analysis of cumulative 

impacts, any water supply agreement between the SCWA and a future water user will be subject 

to “City and County land use authorities,” as well as state law, “which allows the state to intervene 

if local groups do not adequately manage groundwater resources.”  AR11527; see Robertson, 490 

U.S. at 352-53 (agency need not offer specific mitigation measures for off-site effects subject to 

jurisdiction of state and local governments).   

 2. Suburban Propane.  Plaintiffs’ second “major deficiency” is the Department’s 

failure to fully consider a possible terrorist threat to Suburban Propane, a propane storage facility 

a half mile east of the Elk Grove site.  The FEIS explains that risks associated with accidents or 

criminal activity at Suburban Propane were already addressed in detail in the 2001 Lent Ranch 

Marketplace Final Environmental Impact Report (“EIR”), a document prepared pursuant to the 

California Environmental Quality Act in support of a development proposal that encompassed the 

Elk Grove Site.  AR11175.  Its conclusions were challenged and upheld in state court.  See S. Cty. 

Citizens for Responsible Growth v. City of Elk Grove, No. C042302, 2004 WL 219789 (Cal. Ct. 

App. Feb. 5, 2004) (unpublished).  The proposal allowed for commercial and residential 

development on the site, and opponents raised the same arguments concerning the dangers posed 
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by Suburban Propane that Plaintiffs raise here.  See id. at *2, 11-14.  The state court affirmed the 

EIR’s finding that the annual risk of fatalities at the Elk Grove Site from Suburban Propane is on 

the order of 1-in-10,000,000 to 1-in-100,000,000.  Id. at *20.  The reviewing court also noted that 

the possibility of criminal sabotage “was thoroughly discussed,” and various experts agreed that 

the only scenario that could impact the Elk Grove Site would “be virtually impossible for reasons 

that would be beyond the control of a criminal.”  Id. at *21.   

In the FEIS, the Department explained that the EIR considered four separate studies and 

concluded that impacts would be less than significant.  AR11175-76.  Based on this, the 

Department determined no further analysis was required.  AR11176.  In comments on the FEIS, 

Stand Up argued that a SEIS was needed to reconsider the risks posed by Suburban Propane in 

light of the 2001 terrorist attacks.  AR24616-17.  In response, the Department reiterated the state 

court’s findings, referred commenters to the California court decision, and explained that, since 

the EIR addressed the risks of terrorist activity at Suburban Propane, no further analysis was 

needed in the EIS.  AR24781-82.  The Department further noted that, because the state court 

reviewed the EIR in 2004, consideration of the risk of terrorist activity at Suburban Propane had 

already occurred in the wake of the September 11, 2001 attacks.  AR24782.  The Department 

reviewed the report submitted with Plaintiffs’ comment letter, see AR24625-90, but said that it did 

not alter its conclusions, AR24782.35   

Plaintiffs now argue that the Department impermissibly tiered to the EIR.  See ECF No. 91 

at 49-50.  Tiering is the process by which a narrow, site-specific NEPA document may incorporate 

by reference “coverage of general matters in broader environmental impact statements.”  40 C.F.R. 

§ 1508.28.  Plaintiffs cite Ninth Circuit cases holding that NEPA documents may not tier to non-

                                       
35 Plaintiffs’ report, “Portland Propane Terminal” by the Northwest Citizen Science 

Initiative, dated February 27, 2015, raises objections to a propane facility slated for Portland, 
Oregon.  AR24625.  As part of its case, the report describes a 1999 plot by two militiamen to blow 
up tanks at Suburban Propane and disagrees with Suburban Propane’s view that, had it succeeded, 
the resulting fire would have been contained on site.  AR24641-44.  The EIR was prepared after 
that foiled terrorist attempt.  
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NEPA documents.  See ECF No. 91 at 49-50.  Even if that is the case, tiering did not occur here.  

Instead, the Department incorporated by reference the EIR, which is permissible under NEPA.  See 

40 C.F.R. § 1502.21.  In such cases, “[t]he incorporated material shall be cited in the [EIS] and its 

content briefly described.”  Id.; see Recent Past Pres. Network v. Latschar, 701 F. Supp. 2d 49, 

58-59 (D.D.C. 2010) (incorporation by reference requires citation and brief description).  The 

Ninth Circuit itself has distinguished between impermissibly tiering to non-NEPA documents and 

permissibly incorporating them by reference.  See California ex rel. Imperial Cty. Air Pollution 

Control Dist. v. U.S. Dep’t of the Interior, 767 F.3d 781, 794 (9th Cir. 2014) (“The non-NEPA 

documents were plainly incorporated by reference, and accidentally referring to a document as 

‘tiered to and incorporated’ rather than just ‘incorporated’ is harmless.”).  The Department cited 

the EIR and summarized the relevant portion discussing Suburban Propane, as permitted by NEPA 

and the CEQ regulations. 

Plaintiffs further argue that, based on submissions post-dating the EIR and in light of 

September 11, 2001, terrorist threats must be re-evaluated.  Specifically, Plaintiffs want the 

Department to evaluate the potential of a terrorist attempt to “set off a chain reaction” by “targeting 

the smaller, pressurized storage tanks” at Suburban Propane.  ECF No. 91 at 49.  This Court has 

explained that NEPA does not require agencies to address potential terrorism:  “Assessing the 

marginal risk of an attack would be speculative in any event.  As a result, courts generally have 

not required agencies to assess the potential for terrorist attacks in a NEPA analysis.”  Comm. of 

100 on Fed. City, 87 F. Supp. 3d at 215-16.  This is because NEPA only requires consideration of 

impacts that are “reasonably foreseeable.”  40 C.F.R. § 1508.8(b).  “Effects are reasonably 

foreseeable if they are sufficiently likely to occur that a person of ordinary prudence would take 

them into account in reaching a decision.”  Sierra Club, 867 F.3d at 1371 (internal quotation marks 

and brackets omitted).  The Third Circuit spelled out the attenuated causality involved in an 

analysis of terrorist risk, explaining that it requires “at least two intervening events: (1) the act of 

a third-party criminal and (2) the failure of all government agencies specifically charged with 

preventing terrorist attacks.”  New Jersey Dep’t of Envtl. Prot. v. U.S. Nuclear Regulatory 
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Comm’n, 561 F.3d 132, 140 (3d Cir. 2009); see also Mid States Coal. For Progress v. Surface 

Transp. Bd., 345 F.3d 520, 544 (8th Cir. 2003) (no SEIS required by occurrence of events of 

September 11, 2001).  Here, the causality chain is even more attenuated because Plaintiffs seek 

analysis of the potential for an off-site terrorist attack to have a significant impact on the Elk Grove 

site a half mile away.36  This “lengthens the causal chain beyond the reach of NEPA.”  Metro. 

Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 775 (1983).  And where, as here, the 

Department finds no significant impact, the CEQ regulations counsel that “there should only be 

enough discussion to show why more study is not warranted.”  40 C.F.R. § 1502.2(b).  Thus, the 

Department’s analysis of Suburban Propane was reasonable and comports with NEPA.37 

3. Added Acreage in Alternative F.  Plaintiffs’ third “major deficiency” concerns the 

expansion of Alternative F from 28 acres to 36 acres, see ECF No. 91 at 50, which is already 

addressed in response to Plaintiffs’ claim that a SEIS was necessary after the DEIS, see Part B.3ii, 

supra.  That additional acreage also “is addressed throughout the Final EIS.”  AR10885.  As 

explained above and in the FEIS, the eight acres allowed for “needed roadways and parking,” 

AR10885, “consist[ed] of developed and disturbed land similar to the original 28 acres,” AR10996 

n.1, and did “not impact the conclusions of the EIS,” AR11000, because it did “not create any 

significant changes in the environmental impacts, AR24771-72.   

                                       
36 The Ninth Circuit has required analysis of terrorist risks but in doing so distinguished 

between the risk of a terrorist attack being caused in response to a major federal action (an impact 
on the environment) and the risk of a terrorist attack in the surrounding environment, not caused 
by the federal action, generating an effect.  San Luis Obispo Mothers for Peace v. Nuclear 
Regulatory Commission, 449 F.3d 1016, 1029-30 (9th Cir. 2006).  This is the second scenario, 
which the Ninth Circuit, like other circuits, found too speculative to warrant NEPA analysis.  Id.  

37 Plaintiffs note that the Department indicated that it could not review an April 2, 2016 
letter from Suburban Propane’s counsel to the Sacramento Local Agency Formation Commission 
that was discussed in Stand Up’s January 13, 2017 comment letter.  ECF No. 91 at 41 n.46; 
AR24781.  That is because the letter was not attached to their January 13, 2017 comments.  Instead 
it was submitted as an attachment to the January 9, 2017 comment from Elk Grove GRASP.  
AR24572-75 (comment letter); AR24578 (April 2, 2016 letter attached).  Even if there is a question 
whether the Department reviewed the attachment in considering Elk Grove GRASP’s comments, 
any error is harmless for the reasons stated above.  The Department is not required to address 
speculation about future terrorist activities. 
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Plaintiffs now argue that the Department should have considered whether more parking 

spaces will cause more people to show up and park, therefore requiring a new traffic analysis.  See 

ECF No. 91 at 50.  They offer nothing beyond that bare assertion.  Section 4.8.1 of the FEIS set 

forth its methodology for analyzing traffic impacts for each alternative.  AR26791-796.  There the 

FEIS explained that “the gaming area or number of gaming positions is considered by traffic 

engineers to be the most reliable factor in determining the number of trips generated by a gaming 

facility.”  AR26791.  Trips generated by the hotel were “calculated based on data from the Institute 

of Transportation Engineers’ (ITE) Trip Generation Manual, 9th Edition.”  AR26792.  Hotel trip 

generation was reduced to account for the fact that most “hotel guests will be casino patrons” 

“based on the traffic engineer’s professional judgment,” and in accord with “the casino resort trip 

generation research and adjustments demonstrated in traffic studies for other northern California 

gaming facilities, as well as adjustments documented for on-site hotel uses at tribal gaming 

facilities in the San Diego Region (Appendix O).”  AR26792.  Plaintiffs do not argue that the 

Department’s reliance on its traffic studies and their underlying methodology was faulty.  And 

under that methodology, gaming space and not the attached parking is the relevant factor in 

determining traffic impacts.  The Department’s consideration of the additional acreage’s impact 

was therefore reasonable. 

V. CONCLUSION 

For the above stated reasons, Federal Defendants respectfully request that the Court deny 

Plaintiffs’ Motion for Summary Judgment and grant Federal Defendants’ Cross-Motion.   
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