
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

________________________________________________  
 
STAND UP FOR CALIFORNIA!, PATTY JOHNSON,  
JOE TEIXEIRA, and LYNN WHEAT,  

     Civil Action No. 1:17-cv-00058-TNM 
Plaintiffs,  

v.                                                                                                  Oral Argument Requested 
 
UNITED STATES DEPARTMENT OF INTERIOR,  
RYAN ZINKE, in his official capacity as Secretary  
of the Interior, BUREAU OF INDIAN AFFAIRS, and  
TARA SWEENEY, in her official capacity as Assistant  
Secretary-Indian Affairs, 
 

Defendants,  
 
 
and 
 
WILTON RANCHERIA, CALIFORNIA, 
 

Intervenor-Defendant. 
________________________________________________ 
 

FEDERAL DEFENDANTS’ MOTION FOR LEAVE TO FILE A SURREPLY TO 
PLAINTIFFS’ SECOND MOTION TO COMPEL  

Defendants United States Department of the Interior (“Interior” or “Department”); Ryan 

Zinke, in his official capacity as Secretary of the Interior (“Secretary”); the Bureau of Indian 

Affairs (“BIA”); and Tara Sweeney, in her official capacity as Assistant Secretary–Indian Affairs 

(collectively, “Federal Defendants”), hereby offer this Surreply to Plaintiffs’ Reply in Support of 

its Second Motion to Compel Adequate Administrative Record and Privilege Log. 
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I. INTRODUCTION 

 Plaintiffs’ Reply in Support of its Second Motion to Compel Adequate Administrative 

Record and Privilege Log, ECF No. 75, makes several new arguments that do not appear in their 

principal brief.  Plaintiffs’ new arguments, in addition to being misleading, mischaracterize record 

documents that they had before filing their principal brief but chose to cite for the first time in the 

Reply.  Plaintiffs also make new and misleading arguments about documents recently produced 

under the Protective Order.  See ECF Nos. 68-69.  Plaintiffs’ tactical choice to raise these issues 

for the first time in a reply brief ensured that Federal Defendants’ Response could not address 

Plaintiffs’ mischaracterizations.  Federal Defendants therefore offer this Surreply.   

At bottom, Plaintiffs’ new arguments are as meritless as their old ones.  Federal Defendants 

explained in the Response to Plaintiffs’ Second Motion to Compel that there was nothing improper 

about the timing of the Department’s decision or its communication with the Tribe.  Plaintiffs 

concede, as they must, that “[i]t is not government misconduct to work an aggressive deadline or 

communicate with an applicant.”  ECF No. 75 at 10.1  With that concession, Plaintiffs are left to 

conjure new arguments about production of the administrative record (particularly, whether certain 

documents should have been produced sooner) and the merits of the decision itself (such as 

sufficiency of the environmental review, a quintessentially merits issue) as purported evidence of 

government misconduct.  Plaintiffs’ effort only clarifies that no misconduct occurred here, much 

less the type of extreme misconduct that Plaintiffs must demonstrate. 

                                       
1 Where ECF pagination diverges from a document’s internal pagination, ECF pagination 

is used. 
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II. ARGUMENT 

A. Documents produced by Federal Defendants under the recently approved 
Protective Order do not show misconduct. 

As part of the conferral process before the present round of briefing, Plaintiffs sought 

production of confidential business information (“CBI”) pursuant to a protective order—a request 

to which all defendants readily acceded.  The Court approved the Protective Order on October 19, 

2018, and Federal Defendants produced the CBI documents on November 28.  Now Plaintiffs 

allege misconduct because Federal Defendants did not produce the CBI documents sooner.  See 

ECF No. 75 at 9-10.  That allegation faults Federal Defendants for not guessing exactly when 

Plaintiffs wanted the CBI documents, despite Plaintiffs not requesting them by a date certain until 

November 25, 2018.  On November 25, Plaintiffs for the first time specified a requested production 

date, demanding the CBI documents by November 28.  As Plaintiffs admit, November 28 is when 

they received the requested documents.  ECF No. 75 at 9.  Had Plaintiffs wanted the CBI 

documents earlier, they could and should have negotiated that during the conferral process or at 

least informed Federal Defendants.  

Nor was Federal Defendants’ production of the CBI documents the ministerial, quick 

matter Plaintiffs make it out to be.  It required the Tribe to identify what it would designate as 

“confidential” and “highly confidential”; Federal Defendants to make those designations; the Tribe 

to proof the final product; and both the Tribe and Federal Defendants to ensure that the production 

comported with the Protective Order—all while defendants worked on their Responses to 

Plaintiffs’ Second Motion to Compel.  To be sure, producing the CBI documents was not pursued 

as a priority, but any suggestion by Plaintiffs that Federal Defendants conspired with the Tribe to 

hide or delay production of information that they had agreed to produce—and did produce—is 

unsupportable.  Federal Defendants could not have known that Plaintiffs wanted to use the CBI 
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documents to bolster their Second Motion to Compel because, as explained below, the CBI 

documents do not bolster it.  What matters is that Federal Defendants produced the CBI documents 

on the only timetable Plaintiffs requested.  Misconduct cannot be inferred from that. 

Plaintiffs also want the Court to infer from the CBI documents that the Department 

“approve[d] the application before the review process [was] complete” and “convey[ed] the 

decision to the applicant” to guide its business decisions.  ECF No. 75 at 10.  According to 

Plaintiffs, that inference is warranted because the CBI documents show “the Tribe entered into the 

Purchase and Sale Agreement on January 10, 2017, . . . and executed the transfer to the United 

States on January 16, 2017.”  Id. at 11.  But Plaintiffs misrepresent the facts.  The deed conveying 

the land to the Tribe, which has always been in the record, is dated January 18 and was recorded 

on January 19—not January 10.2  See AR3890, Ex. 1 to Decl. of Cody McBride.  The record is 

just as clear that the Department did not accept the land into trust until February 10.3  See ECF No. 

26-1 at 8 (“Acceptance of Conveyance” attached to Plaintiffs’ Amended Complaint).   

That leaves Plaintiffs’ asking the Court to find misconduct based on the fact that the Tribe 

purchased the land one day before the last day of the prior administration, when it hoped a trust 

decision would issue.  Plaintiffs have nothing beyond that circumstance to support an allegation 

                                       
2 Plaintiffs, asserting the duty of candor, allege DOJ counsel should have known, and 

should have announced to the Court, that the Tribe owned the land at the January 13, 2017 hearing.  
But since the Tribe did not own the land on January 13, there was no way for DOJ counsel to 
know, let alone announce, Plaintiffs’ newly discovered “fact.”  Even if the Tribe had purchased 
the land on January 10, there is no reason why DOJ counsel should have up to the minute 
knowledge of the Tribe’s business decisions.  There also is no reason to assume that the purchase 
would have been relevant to the January 13 hearing, since the Tribe’s purchase would not have 
dictated when the Department made a decision or accepted the land into trust. 

3 Plaintiffs state that the Tribe “executed the transfer to the United States on January 16, 
2017.”  See ECF No. 75 at 11.  Plaintiffs are far from clear, but perhaps they are referencing the 
first signature on the grant deed.  That the Tribe prepared documents for a possible transfer in 
advance is irrelevant.  What is relevant is that the United States did not accept the land in trust 
until February 10. 
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of misconduct.  Why the Tribe chose to buy land when it did, and whether that was wise, is the 

Tribe’s concern, not the Department’s.  The Department’s concern extended to ensuring that the 

United States received good title in the event of a favorable trust decision, but that is all. 

Nevertheless, the Tribe’s purchase seems logical.  If the Tribe wanted the Department to 

issue a favorable decision and acquire title to the land before the change of administration, then 

the Tribe would need to own that land before January 19.  See 25 C.F.R. § 151.13(a)(1) (requiring 

either “evidence of applicant’s title” or “a written agreement or affidavit from the transferor”); see 

also AR13229, Ex. 1 to McBride Decl. (Land-Into-Trust Application for Gaming Purposes) (“The 

Tribe will purchase the Parcel prior to the land being transferred into trust.”).  As it turned out, the 

Department acquired title under the new administration and without much delay on February 10, 

after considering and denying Plaintiffs’ request for a stay of the acquisition pursuant to 5 U.S.C. 

§ 705.  The Tribe could not have known that would be the case beforehand, however. 

B. Plaintiffs mischaracterize and make misleading arguments about other record 
documents. 

Plaintiffs also waited until their Reply to mischaracterize and make misleading arguments 

about record documents in their possession long before the Second Motion to Compel.  First, 

Plaintiffs for the first time cite many record documents to argue that Federal Defendants committed 

misconduct by not producing them earlier.  ECF No. 75 at 7-8 & n.8-10, 10 n.17.  Two of those 

documents (AR28831 and AR28859)4 are emails transmitting attachments that have been withheld 

in full as deliberative.  To facilitate Plaintiffs’ review of the privileged attachments, Federal 

Defendants produced the transmittal emails—which are not record themselves because they have 

no substance—when it produced the privilege log.  Another document cited by Plaintiffs 

                                       
4 Record documents cited in Plaintiffs’ Reply can be found at Ex. B to Decl. of Odin Smith 

(“Smith’s Decl.”), ECF No. 75-1. 
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(AR30977) is a preliminary title report from the Tribe that appears in the original production at 

least twice (see AR3563 & AR3928, Ex. 1 to McBride Decl.).  Other documents were originally 

withheld as deliberative, but Federal Defendants subsequently produced them in hopes of avoiding 

a protracted discovery battle over those privileges and moving more quickly to the merits.  For 

example, AR28895 is a draft briefing and communications plan, the final version of which appears 

in the original production at least three times (see AR4429, AR4865, AR21663, Ex. 1 to McBride 

Decl.).  The Tribe similarly refined its CBI designations.  Plaintiffs may disagree about whether 

certain documents that now have been produced could have been properly privileged—though 

they have made no specific arguments to that effect—but that is a far cry from Plaintiffs’ claim 

that the record was put together in bad faith.5 

Second, Plaintiffs for the first time cite AR31854 to argue that the BIA finalized a draft 

recommendation before the close of the comment period.  ECF No. 75 at 12.  Specifically, 

                                       
5 By seeking to conjure misconduct through disputes over how the record was produced, 

Plaintiffs ignore the Administrative Procedure Act’s command that “due account shall be taken of 
the rule of prejudicial error.”  5 U.S.C. § 706; see Bar MK Ranches v. Yuetter, 994 F.2d 735, 740 
(10th Cir. 1993) (applying harmless error test); PDK Labs., Inc. v. U.S. Drug Enforcement Admin., 
362 F.3d 786, 799 (D.C. Cir. 2004) (same).  In another new argument related to that point, 
Plaintiffs generally distort how the record evolved.  They state that, with the privilege log on 
September 5, 2018, Federal Defendant’s “produced hundreds of improperly withheld documents, 
none of which they have lodged with the Court.”  ECF No. 75 at 5; see id. at 7-8 & n.7 (complaining 
that 420 “new documents that were previously withheld” were added).  Plaintiffs fail to mention 
that many of the documents originally withheld but now produced are email chains that are still 
redacted except for the metadata showing the sender, recipients, date and time, and subject line.  
Those emails were properly withheld, which is why the body of the emails are still redacted.  
Federal Defendants produced the metadata only to simplify the privilege log and facilitate 
Plaintiffs’ review.  As for lodging record documents with the Court, there is no such requirement.  
Federal Defendants intend to submit a final, updated record index once all discovery disputes are 
resolved rather than submitting piecemeal indexes throughout the process.  The Local Rules do 
not specify how to proceed in these circumstances, but if the Court has a different preference, 
Federal Defendants will comply. 
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Plaintiffs describe AR31854 as “forwarding the final recommendation memorandum for 

signature.”  Id. at n.23.  Even if that were true, it would not change that, in the end, the Department 

considered all comments received and the ROD adequately addressed them.  But AR31854 does 

not even show what Plaintiffs say it does.  In the email produced at AR31854, a BIA “realty 

specialist” simply said that, if the draft recommendation “looked okay,” then she could “get it 

ready for signature” before OIG reviewed.  That says nothing about when the draft was actually 

finalized or signed.   

Third, Plaintiffs for the first time use an Army Corps of Engineers wetland mitigation 

permit (AR48245) to assert vaguely that the FEIS had to address title issues and did not adequately 

do so.  ECF No. 75 at 13-14.  There is good reason why Plaintiffs waited until now to resort to that 

argument:  whether a FEIS is sufficient is a quintessential merits issue.6  For present purposes, 

however, the Court should reject Plaintiffs’ latest attempt to turn a merits issue into evidence of 

misconduct by claiming that the mitigation permit was deliberately hidden from Plaintiffs and the 

Court.  That is nonsense.  Federal Defendants readily agreed to add the permit to the record as 

soon as they learned it was missing, see ECF No. 70-1 at 14 (Ex. C to Decl. of Odin Smith), and 

Plaintiffs do not allege prejudice, see, e.g, 5 U.S.C. § 706.   

Fourth, to argue that the decision-making process was “shortchanged,” Plaintiffs for the 

first time cite AR0541 and AR6039, claiming that the Office of Indian Gaming’s (“OIG”) 

                                       
6 The Department’s title examination itself is not a NEPA issue at all.  “The purpose of title 

evidence requirements is to ensure that the Tribe has marketable title to convey to the United 
States, thus protecting the United States” from liability.  Dep’t of Interior:  Title Evidence for Trust 
Land Acquisitions, 81 Fed. Reg. 30173-02, 30174 (May 16, 2016).  To the extent that Plaintiffs 
now suggest that the Department must remove all encumbrances from the title prior to a final 
decision or title transfer, they are wrong.  See 25 C.F.R. § 151.13(b).  Moreover, only the United 
States has an interest in ensuring its own compliance with the title examination process.  See, e.g., 
Mille Lacs Cty. v. Acting Midwest Regional Dir., BIA, 62 IBIA 130, 140 n.7 (2016) (holding that 
appellant lacked standing to challenge trust acquisition on basis of 25 C.F.R. § 151.13(b)). 
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statement in a November 14, 2016 memorandum that it “had no further comments” to the FEIS 

“was not true.”  ECF No. 75 at 14 & n.37.  Either Plaintiffs intentionally mischaracterized AR0541 

and AR6039, which do not show OIG revising the FEIS weeks later as Plaintiffs appear to suggest, 

or they seriously misunderstand the Department’s review process, which did not end with OIG.   

Fifth, Plaintiffs cite AR6065 and AR10190 for the first time to argue that the Solicitor’s 

Office did not surname the FEIS.  ECF No. 75 at 14 n.38.  Plaintiffs describe AR10190 as an 

“email chain indicating the Solicitor’s surname still had not been added to the [FEIS] as of 

December 8, 2018.”  Id.  AR10190 is actually dated December 8, 2016, is not an email chain, and 

concerns the December 14, 2018 Federal Register Notice of Availability (“NOA”) of the FEIS, 

not the FEIS itself.  Most importantly, Jennifer Turner, a former employee of the Solicitor’s Office, 

surnames the NOA at AR6067, Ex. 1 to McBride Decl., which is a response to the email cited by 

Plaintiffs (AR6065).  In any event, adequacy of surnaming is another issue for the merits. 

C. Plaintiffs’ chart of fee-to-trust decisions is irrelevant. 

Lastly, Plaintiffs attach by declaration a chart that purports to depict “the typical time frame 

at the [BIA] from the close of a comment period on a [FEIS] to the issuance of the record of 

decision (ROD).” ECF No. 75-1 at 1 (Smith Decl.); see id. at 4-5 (Ex. A to Smith Decl.).  Plaintiffs 

had to construct such a chart because there is no regulation or guidance that specifies a minimum 

period of time that the Department must wait before making a decision.  For that reason alone the 

chart is irrelevant.   

The chart is also deceptive.  Plaintiffs fail to explain how they selected the nine decisions 

included in the chart, none of which were issued in the context of the Department wrapping up 

business at the close of an administration.  While that circumstance may not be “typical,” it is not 

misconduct.  The chart also does not show the entire review period between the filing of the 

application and the date of decision (1155 days, in Wilton’s case); how many comments and pages 
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of comments were received on the FEIS; and whether those comments were new or contained any 

new information not already addressed in the FEIS.  Ultimately, the timing for each fee-to-trust 

decision is dependent on many factors not represented by Plaintiffs’ chart, rendering it useless. 

III. CONCLUSION 

Plaintiffs’ new arguments are as meritless as their old ones.  Federal Defendants 

respectfully request that the Court deny Plaintiffs’ Second Motion to Compel and allow this case 

to move to the merits.  
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DATED:  December 12, 2018 
 

Respectfully submitted, 
 
JEFFREY H. WOOD 
Principal Deputy Assistant Attorney General 
 
/s/ Cody McBride    
CODY MCBRIDE 
Trial Attorney, CA Bar No. 298099 
cody.mcbride@usdoj.gov 
 
STEVEN MISKINIS 
Trial Attorney, CA Bar No. 213527 
steven.miskinis@usdoj.gov 
 
U.S. Department of Justice 
Environment & Natural Resources Division 
Indian Resources Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044-7611 
TEL: (202) 305-0262 
FAX: (202) 305-0275 
 
Attorneys for the Federal Defendants 

 
 
OF COUNSEL 
 
Kallie Jacobson 
Attorney-Advisor 
Division of Indian Affairs 
Office of the Solicitor 
U.S. Department of the Interior
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