
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
STAND UP FOR CALIFORNIA!, et al., 

 

Plaintiffs, 

 

v. 

 

UNITED STATES DEPARTMENT OF INTERIOR, 

et al., 

 

Defendants,  

 

and 

 

WILTON RANCHERIA, CALIFORNIA, 

 
Intervenor-Defendant. 

 

 

 

 

Case No. 1:17-cv-00058-TNM  

 

 

 

WILTON RANCHERIA, CALIFORNIA’S 

SURREPLY TO PLAINTIFFS’ SECOND MOTION TO COMPEL
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INTRODUCTION 

Plaintiffs’ reply claims that the documents recently produced under this Court’s 

protective order reveal new evidence of government misconduct.  Because the Tribe did not have 

an opportunity to respond to these novel assertions in its opposition to Plaintiffs’ motion, it 

addresses them here as succinctly as possible.  That is easy to do because Plaintiffs’ claims are 

both demonstrably untrue and irrelevant to what is, ostensibly, a discovery dispute.   

Plaintiffs’ assertions that the land at issue in this suit was purchased and conveyed to the 

United States before January 19, 2017 are factually wrong, and the evidence Plaintiffs cite is 

entirely consistent with what they have known from the start.  Nor do Plaintiffs point to any new 

evidence that the Tribe and the Department collaborated to pull a bait-and-switch about the 

proposed action here, as public records make clear that the Tribe publicly announced its 

preference for the Elk Grove site long before Plaintiffs allege.  Once again, Plaintiffs’ complaints 

are ultimately about the merits of their APA challenge, not the deliberative process privilege, and 

this Court should deny Plaintiffs’ motion so that it can promptly dispose of that challenge. 

ARGUMENT 

I. Plaintiffs’ New Claims Of Misconduct Are Baseless, And The Documents They Cite 

Reveal Nothing That Was Not Already Obvious From The Record. 

Plaintiffs’ reply asserts that the newly produced documents show that the Tribe purchased 

and conveyed the Elk Grove site before the Department issued its January 19, 2017 Record of 

Decision (ROD).  Every bit of that is wrong.  All of the information Plaintiffs claim is newly-

discovered has long been available to them.  And their claims are refuted by the originally 

produced administrative record and attachments to Plaintiffs’ own Amended Complaint.  As 

Plaintiffs know, the Tribe did not complete its acquisition of the land until January 19, 2017, and 

it did not convey it to the United States until February 10.  And in any event, the Tribe’s business 
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decisions reveal nothing about the Department’s conduct, which is the sole issue before the 

Court in this ostensible discovery dispute. 

A. The Tribe Did Not Complete Its Acquisition Of The Elk Grove Property 

Until After The TRO Hearing And The Close Of The EIS Comment Period. 

Plaintiffs’ Reply claims (at 2) that the Tribe purchased the Elk Grove site on January 10, 

2017—before the TRO hearing and before the comment period closed on the final environmental 

impact statement (EIS).  The documents they cite show nothing of the kind, and what they do 

show has been in the record for over a year.   

First, the facts:  This Court convened a hearing on Plaintiffs’ request for a TRO on 

January 13, 2017, and the comment period on the final EIS closed on January 17.  As the Tribe’s 

Chairman explains in the attached Declaration, the land sale closed on January 18, and the deed 

was recorded on January 19— after the TRO hearing and after the close of the comment period.  

See Hitchcock Decl. ¶ 3.  The Chairman’s declaration is consistent with the record.  The chain of 

title guarantee attached as Exhibit 2 to the Plaintiffs’ August 10, 2017 Amended Complaint 

shows that the conveyance to the Tribe was recorded on January 19.  ECF No. 26-2 at 8.  The 

grant deed conveying the land to Boyd Gaming Corporation and the Tribe was included in the 

administrative record originally produced by the Department in October 2017.  AR3890.   The 

deed features a large electronic stamp plainly showing that it was recorded by the Sacramento 

County Recorder on the afternoon of January 19.  Id.  And an Internet search of the Sacramento 

County Recorder’s Office confirms the date yet again.  See Hitchcock Decl. ¶ 3 & Ex. A.   

Plaintiffs point to three documents to support their contrary suggestion that the sale 

closed earlier.  Reply 7 & n.19.  But not one of those documents is evidence that the Tribe 

actually purchased anything.  The first is a draft covenant for easements, which does describe a 

purchase and sale agreement on January 10, 2017, but which is neither dated nor signed.  
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AR32173.  The second is an unexecuted title insurance disclosure statement dated January 11, 

2017.  AR31731.  The third is an unexecuted “Accommodation Instructions and Indemnity” form 

from Old Republic Title Company, also dated January 11, 2017.  AR 32166.  At most, these 

unexecuted draft forms show that the Tribe was preparing to purchase the land before January 

19, and that documents were being drafted to that effect.  But that was already obvious from the 

face of the grant deed Plaintiffs have had in their possession for over a year.  The signature on 

that document was notarized January 12, and the document is dated January 18, making plain 

that it was prepared over the course of several days.  AR 3891.  Plaintiffs’ breathless claims of 

newly-discovered evidence somehow showing government misconduct are meritless. 

Even if Plaintiffs’ purported evidence were new, it still says nothing about government 

misconduct that would support invading the deliberative process privilege.  Neither the Tribe nor 

the Department has ever suggested that the Tribe waited until after the record of decision issued 

to proceed with the land purchase.  Nor could Plaintiffs have thought as much, given that they 

attached exhibits to their own Amended Complaint showing otherwise.  That is wholly 

unsurprising given that the Department was supposed to “[i]mmediately acquire the land in trust” 

if it did approve the application.  25 C.F.R. § 151.12(c)(2)(iii). 

At bottom, Plaintiffs’ claim of misconduct argument boils down to their claim that they 

can come up with “no sound business reason” that would have justified the Tribe purchasing the 

land “before the close of the comment period and before the trust decision” unless it already 

knew the outcome of the application.  See Reply 7-8.  But, frankly, whether Plaintiffs can think 

of a sound business reason is not the question.  It was not Plaintiffs’ decision to make.  And the 

fact is that the Tribe did not commit itself to the transaction until the day after the comment 
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period closed, at which time it knew and accepted that it was taking a calculated business risk.  

See Hitchcock Decl. ¶¶ 3-4.   

Plaintiffs appear to argue that being willing to take a risk in January 2017 is somehow 

inconsistent with the Tribe’s desire in November 2016 to clarify whether encumbrances on the 

land would affect the trust decision before its opportunity expired to back out of option 

agreement involving a non-refundable sum of money.  But the Tribe did not back out of the 

option agreement despite the uncertainty of final approval.  Whether Plaintiffs may have taken a 

more cautious approach, had a difference of opinion on the “sound[ness]” of the Tribe’s business 

judgment, or would have held off on a purchase until they had a ROD in hand is up to them.  But 

none of that lends any support to their allegation that the Tribe knew the result of the application 

process early or that the Department acted inappropriately.
1
   

B. The United States Did Not Take Title To The Property To The United States 

Until February 10, 2017. 

Plaintiffs also claim that the Tribe conveyed the land to the United States “before any 

final decision had been made.”  Reply 2; see also id. at 7 (asserting that the Tribe “executed the 

transfer to the United States on January 16, 2017”).  Plaintiffs cite no evidence for this assertion.  

Nor could they.  Exhibits 1 and 2 to Plaintiffs’ own Amended Complaint clearly show that the 

Tribe conveyed title to the United States, and the United States accepted the conveyance, on 

                                                 
1
  Plaintiffs also obliquely suggest that the Department is improperly withholding internal 

deliberations regarding the title by alleging that the Department “discussed this issue with the 

Tribe over the course of several conference calls.”  Reply 7 n.21.  In support of that claim, they 

point to one record of a conference call with invitees from both the Department and the Tribe, 

AR2824, and an email chain among Department personnel referencing a “Wilton conference 

call”, AR3954, AR 3957.  As already explained at length by the Tribe in its opposition to 

Plaintiff’s motion, see ECF No. 71, at 4, 8-9, there is nothing improper about the Department 

evaluating the title ahead of a final decision nor with the Tribe advocating for itself, and the 

existence of a conference call on the subject adds nothing new. 

Case 1:17-cv-00058-TNM   Document 76-1   Filed 12/12/18   Page 5 of 8



 

 

5 

February 10, 2017—after the January 19 final decision and after President Trump took office.  

See ECF No. 26-1, at 2 (file stamped by the Sacramento County Recorder on Friday, February 

10, 2017 at 3:02:45pm); id. at 8 (ACCEPTANCE OF CONVEYANCE signed by the Acting 

Regional Director of the BIA on “2/10/17”); ECF No. 26-2, at 8 (listing the grant deed 

conveying the land to the United States in trust for the Tribe on February 10, 2017); see also 

Hitchcock Decl. ¶ 6.  Once again, an Internet search of the Sacramento County Recorder’s Office 

further confirms the February 10, 2017 date of conveyance.  See id. ¶ 6 & Ex. B. 

Nothing in the newly produced documents contradicts these Exhibits, which have been in 

the record since Plaintiffs filed their Amended Complaint on August 10, 2017.  As best the Tribe 

can surmise, and giving Plaintiffs’ the benefit of the doubt (which we note has never been 

Plaintiffs’ approach), their misstatement about a January 16 conveyance date may stem from the 

fact that the Tribe’s partner Boyd Gaming signed the conveyance document on January 16, 

followed by the Tribe’s signature on January 17, in anticipation of conveying the land to the 

United States if and when the United States would accept the conveyance.  See ECF No. 26-1, at 

2.  But when the conveyance documents were signed is not newly-discovered evidence.  The 

timing of these signatures has long been in the record; again, the grant deed was attached to 

Plaintiffs’ Amended Complaint.  See ECF No. 26-1.  And Plaintiffs have had access to emails in 

the administrative record for more than a year that reflect earlier discussions between the Tribe 

and the Department over the Department’s requirements for conveyance documents.  See, e.g., 

AR31788 (email with draft title documents), AR 32038-39 (same).  As the Chairman explains, 

the grant deed was signed in advance to avoid having to scramble to obtain signatures if a ROD 

issued and the United States agreed to accept conveyance of the land; the Tribe did not want to 

delay transfer of the land into trust if and when the Department was prepared to accept it.  See 
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Hitchcock Decl. ¶ 5.  That sort of sensible preparation cannot possibly suggest government 

misconduct that would warrant invading the deliberative process privilege.   

II. THE PUBLIC KNEW ABOUT THE TRIBE’S PREFERENCE FOR THE ELK 

GROVE SITE MONTHS BEFORE PLAINTIFFS CLAIM. 

Finally, Plaintiffs insinuate (at 8-9) that the Tribe somehow colluded with the Department 

to conceal the Tribe’s choice of the Elk Grove site identified as Alternative F in the EIS until 

November 2016.  That argument, which Plaintiffs do not even pretend is based on anything they 

have discovered since they filed their motion, is yet another attempt to smuggle a merits question 

into a discovery dispute.
2
  It is also factually wrong.  The Tribe’s Chairman testified at a January 

29, 2016 BIA public hearing that Elk Grove was one of the Tribe’s two preferred alternatives—

nearly a year before Plaintiffs claim the public knew.  AR431.  One of the plaintiffs in this very 

matter, Lynn Wheat, attended that hearing and expressed a preference for the Elk Grove site.  

See AR484-486.  Immediately thereafter, the press began to report that Elk Grove was emerging 

as the most likely candidate.  See Hitchcock Decl. ¶ 10 & Ex. C (collecting news reports).  The 

Tribe publicly announced that it had switched its focus to the Elk Grove site in early June 2016.  

Id.  And some 300 members of the public attended a community meeting in Elk Grove hosted by 

the Tribe to discuss its plans in early July 2016.  Id.  To the extent Plaintiffs think that there was 

something wrong with the EIS or that the Department was required to prepare a supplement once 

the Tribe had settled on the Elk Grove option, that goes to the merits of their NEPA claims, 

which this Court should set for briefing without further delay. 

                                                 
2
  Plaintiffs repeat (at 10) their canard that the Department somehow bowed to pressure 

from the Tribe.  Although they cite some additional instances of the landless Tribe advocating 

for itself, they provide no new evidence that the Department responded improperly, a claim 

already rebutted by the Tribe.  See ECF No. 71, at 1-2, 8, 10-11. 
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CONCLUSION 

For the foregoing reasons and those advanced by the Federal Defendants and the Tribe in 

their oppositions to Plaintiffs’ motion, the Tribe respectfully requests that this Court deny 

Plaintiffs’ motion in its entirety and enter a briefing schedule to expeditiously resolve Plaintiffs’ 

remaining claims.   

DATED this 12th day of December, 2018. 

 
 

Respectfully submitted, 
 

WILTON RANCHERIA, CALIFORNIA  

 

By: /s/ Jessica L. Ellsworth                      
Neal K. Katyal, D.C. Bar #462071 
neal.katyal@hoganlovells.com                           

     Jessica L. Ellsworth, D.C. Bar #484170 

     jessica.ellsworth@hoganlovells.com 

     Eugene A. Sokoloff, D.C. Bar #1027979 

     eugene.sokoloff@hoganlovells.com  

     Hogan Lovells US LLP 

     555 Thirteenth Street NW 

     Washington, DC 20004 

     Telephone: (202) 637-5600 
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