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INTRODUCTION 

The Department of the Interior (Department) issued the Record of Decision (ROD) at 

issue in this litigation on January 19, 2017, approving the Tribe’s application to take land into 

trust.  To the extent Plaintiffs’ complaint has been that the Tribe’s application was approved too 

quickly, they have managed to impose nearly two years of delay on the Tribe—without ever 

having to brief a single substantive challenge to the Department’s ROD.  Plaintiffs’ latest motion 

advances the wholly unsubstantiated claim that the Department waived attorney-client privilege, 

and then rehashes the same arguments that led the Court to order a privilege log in the apparent 

hope that making the same arguments twice might justify a far more extreme remedy.  Enough is 

enough.  The Tribe respectfully requests the Court deny this latest motion to compel and set a 

briefing schedule to expeditiously resolve whatever substantive challenges Plaintiffs have to the 

Department’s decision to take land into trust for the Tribe.  

Plaintiffs’ current motion rests on a blend of record distortions and inaccurate legal tests.  

As relevant to the Tribe, Plaintiffs argue that (1) the Department waived attorney-client privilege 

over everything related to defending against Plaintiffs’ motion for a temporary restraining order 

(TRO) in January 2017 because the Department “coordinat[ed]” its legal strategy with the Tribe, 

and (2) the Department should be denied its right to assert the deliberative process privilege from 

at least November 6, 2016 until January 19, 2017, again because the Department and the Tribe 

were “engaged in a coordinated strategy to issue a decision before January 20.”  Mot. 2.  Nothing 

that Plaintiffs point to supports their view of the facts or the law.  To be sure, the Tribe certainly 

hoped that its application would be approved before the delay inherent in any change of 

administration, and it had committed significant Tribal resources toward its goal of having land 

taken into trust for gaming, which could be impacted by significant delay.  And, to be sure, the 

Tribe was paying close attention to the time deadlines for a decision to come down by January 
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19 and Plaintiffs’ efforts to prevent the Department from acting on the Tribe’s application.  But 

Plaintiffs offer no evidence that the Department ever disclosed privileged attorney-client 

communications to the Tribe.  Nor does Plaintiffs’ rehash of their prior motion to compel add up 

to evidence of government misconduct sufficient to invade the deliberative process privilege. 

Plaintiffs’ objections again boil down to their contention that the Department acted 

hastily in its decision—again, ignoring that agencies routinely seek to wrap up open applications, 

rulemakings, and adjudications before a change of administration.  This Court has already taken 

the extraordinary step of ordering a privilege log.  Plaintiffs can re-raise any timing complaints 

as part of their merits challenge, but this Court should put an end to Plaintiffs’ delay tactics and 

allow the parties to address those claims. 

ARGUMENT 

I. THERE IS NO EVIDENCE THAT THE DEPARTMENT WAIVED ATTORNEY-

CLIENT PRIVILEGE IN CONNECTION WITH THE TRO PROCEEDINGS. 

Plaintiffs seek to read a waiver of attorney-client privilege into the fact that the 

Department and the Tribe communicated about Plaintiffs’ motion for a TRO.  But Plaintiffs’ 

“assum[ptions]” about what “presumably” was being discussed by Department attorneys and the 

Tribe, see Mot. 9, do not amount to a waiver of the attorney-client privilege.  To the contrary, the 

Federal Defendants have produced portions of documents reflecting legal communications in the 

administrative record; only unsubstantiated speculation suggests that the redactions were too 

expansive.  Plaintiffs appear to contend that the existence of the produced communications 

entitles them to all privileged internal documents related to the Department’s litigation strategy.  

But the communications that Plaintiffs cite do not suggest that any privileged information was 
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disclosed and thus cannot form the basis of a waiver—let alone the sweeping one that Plaintiffs 

allege.  And, in any event, Plaintiffs’ requested remedy is improper.
1
 

A. Plaintiffs Have Identified No Evidence Of Waiver. 

Plaintiffs cite two emails they claim demonstrate that the Department “orally disclosed to 

the Tribe information that Defendants claim is privileged.”  Mot. 11.  A review of those emails 

reveals nothing of the kind.   

Plaintiffs first point to a January 12, 2017 email in which Jennifer Turner, an attorney in 

the Department’s Office of the Solicitor, relates: 

I have spoken to the Tribe’s Attorney, Rose Weckenmann, and she agrees that the 

30 days period between decision and trust transfer makes sense.  But she is still 

talking to her client and the other Wilton attorneys.  She’s supposed to call me 

this evening, and I’ll let you know what I hear. 

 

AR5759.
2
  The day before this email, Plaintiffs had filed their motion asking this Court either to 

preliminarily enjoin any transfer of title or to restore the Department’s prior practice of waiting 

30 days after a trust decision before taking title.  See ECF No. 2-1, at 14, 25-26.  This email does 

not suggest that Ms. Turner shared privileged communications regarding the Department’s 

litigation strategy.  At most, it indicates that she asked the Tribe’s attorney for the Tribe’s 

position on Plaintiffs’ demand.  That could not possibly waive the attorney-client privilege.  

After all, the local rules of this Court require parties to regularly seek the position of opposing 

counsel before filing a motion; making or answering this inquiry does not waive attorney-client 

privilege over drafts of the underlying motion and internal memoranda.  Cf. D.D.C. L. Civ. R. 

                                                 
1
  Plaintiffs complain (at 10 n.24 & 12 n.29) that they have not yet received certain 

documents the Department agreed to produce under a protective order and “reserve the right to 

raise questions” about those documents.  It is the Tribe’s understanding that those documents 

will be produced imminently, and it reserves the right to answer Plaintiffs’ “questions.” 

2
  All record materials cited in this opposition are included in Exhibit A. 
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7(m) (requiring counsel to “discuss” any anticipated nondispositive “motion with opposing 

counsel in a good-faith effort to determine whether there is any opposition to the relief sought 

and, if there is, to narrow the areas of disagreement”).
3
 

Plaintiffs also point to a January 18, 2017 email from Assistant Regional Solicitor Karen 

Koch to her Bureau of Indian Affairs (BIA) colleagues, memorializing a conversation with the 

Tribe’s attorney regarding a development agreement that the City of Elk Grove executed in 2014 

with the owners of the site the Tribe hoped to acquire.  See AR214.  Plaintiffs’ January 11, 2017 

TRO motion contended that this agreement encumbered the land and rendered it ineligible for 

trust acquisition.  See ECF No. 2-1, at 10-11.  It is hardly surprising, then, that the Department 

wanted to make sure it was up to date on any steps the Tribe had taken or was taking to terminate 

or amend the agreement so that it could decide how to respond to a central argument in 

Plaintiffs’ TRO request.  And it would be odd if the Department were not evaluating the land’s 

title in conjunction with making its decision on the Tribe’s application.  See AR179-80 (ROD’s 

explanation that the “Department has a strong interest in acquiring clean title to trust property”); 

see also 25 C.F.R. § 151.12(c)(2)(iii) (providing that the Department shall “[i]mmediately 

acquire the land in trust” upon approving an application to do so and meeting Departmental 

requirements); id. § 151.13(b) (providing that “[t]he Secretary may require the elimination of any 

. . . liens, encumbrances, or infirmities prior to taking final approval action on the acquisition”).   

Plaintiffs do not explain how these communications, which the Federal Defendants have 

provided and do not claim are privileged, could constitute a waiver of attorney-client privilege.  

Plaintiffs do not claim—and the record contains no evidence—that anyone from the Department 

                                                 
3
  Plaintiffs’ fleeting suggestion (at 9) that discussing the 30-day waiting period they sought 

from this Court is evidence that the Department had prejudged the Tribe’s application borders on 

the frivolous. 
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disclosed to the Tribe’s lawyer any attorney-client communications concerning the TRO hearing.  

Cf. Williams & Connolly v. SEC, 662 F.3d 1240, 1244 (D.C. Cir. 2011) (voluntarily disclosure of 

part of an attorney-client conversation may waive attorney-client privilege for the rest of 

that conversation and conversations related to the same subject matter).  Nor do Plaintiffs point 

to any evidence that the Department’s lawyers disclosed any documents or information in a 

manner “inconsistent with the confidential nature of the attorney-client relationship[].”  Jordan v. 

U.S. Dep’t of Labor, 273 F. Supp. 3d 214, 233 (D.D.C. 2017) (internal quotation marks omitted).   

Plaintiffs’ contentions of a coordinated litigation strategy are attempts to read things into 

the record that are not there.  Nothing shows that Ms. Turner, Ms. Koch, or anyone else revealed 

privileged internal communications or attorney work-product to the Tribe’s attorney.  Nor did 

Ms. Koch reveal any attorney-client confidences by observing that if any title issues were 

resolved—and thereby one of Plaintiffs’ central arguments eliminated—it would make it more 

likely that the Department would prevail in the TRO proceedings.  Cf. ECF No. 2-1, at 13.
4
 

Rather than confronting the actual content of the communications between the 

Department and the Tribe, Plaintiffs baldly contend (at 11) that any communication by the 

Department with the Tribe regarding the TRO motion waived the Department’s attorney-client 

privilege as to everything relating to the Department’s strategy and communications with its 

lawyers regarding the TRO motion.  That is wrong.  The question of whether a disclosure waives 

the privilege turns on the disclosure’s substance, not its subject.
5
  With no evidence that the 

                                                 
4
  Plaintiffs suggest (at 10) that “the interests of the Defendants and the Tribe were not and 

could not lawfully be aligned” before the Department decided the Tribe’s application.  That is 

obviously wrong.  Both the Tribe and the Department were interested in ensuring that if the 

application were approved, any resulting fee-to-trust process would proceed smoothly.  

5
  The D.C. Circuit opinion on which Plaintiffs principally rely (at 10) is not to the contrary, 

and if anything, it supports the Department.  In that case, the government sought to compel 
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Department disclosed privileged documents or conversations, Plaintiffs have no case for waiver.  

Plaintiffs’ contrary rule is not just inconsistent with D.C. Circuit law, it makes no sense.  Were 

Plaintiffs correct, then a party’s routine meet-and-confer with opposing counsel—in which some 

thoughts related to ongoing litigation were revealed—would amount to a waiver of privilege on 

all attorney-client communications related to those proceedings.  That is not and cannot be the 

rule.   

B. Plaintiffs Are Not Entitled To The Relief They Seek In Any Event. 

Plaintiffs are also wrong in their requested remedy.  The remedy for a violation of 

attorney-client privilege is not the automatic disclosure of anything tangentially related to the 

topics discussed with the Tribe.  It is in camera review of documents to determine what is 

sufficiently related to the subject-matter of the waiver.  See, e.g., In re Sealed Case, 29 F.3d 715, 

718 (D.C. Cir. 1994) (evaluation of the applicability of the work-product privilege should be 

based on “in camera review of the Lawyer’s files”); In re Sealed Case, 676 F.2d 793, 815 (D.C. 

Cir. 1982) (assuming in the context of fraud-crime exception that any analysis of “the degree of 

relatedness” to the exception will be based on “in camera inspection” of documents).  Evaluating 

“the scope of the waiver” “depend[s] heavily on the factual context in which the privilege is 

asserted.”  In re Sealed Case, 877 F.2d 976, 980–81 (D.C. Cir. 1989).  District courts must 

therefore “fully explain why the communications were related” before ordering disclosure.  Id. at 

                                                                                                                                                             
production of privileged notes and memoranda on the ground that they “contained only 

information that had been or would eventually be reported to the IRS.”  In re Sealed Case, 877 

F.2d 976, 977 (D.C. Cir. 1989).  Nothing like that happened here.  Moreover, the court drew a 

distinction between “the details underlying the data” disclosed to a third party—which are not 

privileged—and the “advice of counsel” with respect to that disclosure, which remains 

confidential.  Id. at 979–80 (internal quotation marks omitted).  If, for example, the Department’s 

Solicitor advised BIA that it should seek clarification from the Tribe regarding the development 

agreement, that advice would be privileged even if BIA asked its lawyers to reach out to the 

Tribe’s attorney.  See id. at 980 (waiver did not reach “documents revealing that the” 

bookkeeping entries later disclosed to the IRS “were made on the advice of counsel”). 
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981.  To the extent that Plaintiffs had any evidence of a waiver of privilege—which they do 

not—the proper path would be for the Court to review any potentially related documents in 

camera and to order disclosure only after satisfying itself that they are sufficiently related to the 

alleged disclosures by Ms. Turner and Ms. Koch to justify breaching the privilege.
 
 

II. PLAINTIFFS ARE NOT ENTITLED TO INVADE THE DELIBERATIVE 

PROCESS PRIVILEGE. 

Plaintiffs’ attempt to invade the deliberative process privilege is largely a rehash of the 

arguments they made in their first motion to compel, just repackaged in a bid for different—and 

more extraordinary—relief.  Although this Court concluded that those arguments justified 

ordering the Federal Defendants to produce a privilege log, Plaintiffs’ new request that the Court 

vitiate the deliberative process privilege altogether is a step too far.  Outgoing administrations 

routinely endeavor to complete certain actions before leaving office, and parties with open 

business unsurprisingly often want that business wrapped up.  Even if the Court’s concerns that 

this action moved quickly led it to order “the production of a privilege log,” ECF No. 62, at 14, 

Plaintiffs cannot reprise those arguments to request that materials on the log be produced.  For a 

court to take that step, a plaintiff “must provide an adequate factual basis for believing that the” 

new discovery they seek “would shed light upon government misconduct.”  Am. Petroleum 

Tankers Parent, LLC v. United States, 952 F. Supp. 2d 252, 268 (D.D.C. 2013) (internal 

quotation marks omitted); see also Judicial Watch, Inc. v. U.S. Dep’t of State, 285 F. Supp. 3d 

249, 254 (D.D.C. 2018) (collecting cases to conclude that, in the analogous FOIA context, to 

apply a “government misconduct exception” to the deliberative process privilege, “a plaintiff 

must meet a high bar” and show that the communications at issue involve “extreme government 

wrongdoing” (internal quotation marks omitted)).  Plaintiffs have not come close to doing so. 
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A. The Tribe’s Advocacy Furnishes No Basis To Invade The Privilege. 

Plaintiffs start by claiming (at 12) that the Tribe “pressured Defendants to issue a 

decision.”  But petitioning “the Government for a redress of grievances” is not suggestive of 

misconduct—let alone government misconduct.  U.S. Const. amend. I; see also Am. Bus Ass’n v. 

Rogoff, 649 F.3d 734, 738 (D.C. Cir. 2011) (“The right to petition is cut from the same cloth as 

the other guarantees of the First Amendment” and “extends to petitioning all departments of the 

Government, including administrative agencies.”  (internal quotation marks and alterations 

omitted)).  Having been landless for sixty years as a result of the government’s unlawful 

termination, the Tribe and its Chairman had every right to advocate to have its long-pending fee-

to-trust application decided fairly and with due speed.  Plaintiffs identify no evidence that this 

constitutionally privileged advocacy corrupted the decisionmaking process.   

The only purported “pressure” that Plaintiffs cite relates to a single circumstance in 

November 2016.  On November 3, the Tribe’s Chairman wrote to BIA personnel to apprise them 

that the Tribe had entered into “an option agreement on a parcel of land.”  AR31724.  The 

agreement’s “due diligence period” gave the Tribe until November 15 to walk away from the 

deal.  Id.  After that, the Tribe would forfeit a sum of money if it chose not to exercise the option.  

Id.  The Chairman explained that he hoped to “get insight” into whether there were title issues 

with that parcel that “will cause denial of [the] application.”  Id.  The Chairman presumably was 

eager to avoid committing the Tribe’s resources to an option on a parcel that could not be taken 

into trust. 

Plaintiffs’ claim (at 12) that the Tribe called the Department “multiple times a day” is 

based entirely on emails referring to three phone calls and messages the Chairman left with BIA 

personnel on November 14, 2016—the eve of the November 15 deadline.  AR31283-84.  When 

asked by a colleague what the Chairman might be calling about, a BIA staffer explained that she 
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“can’t be certain,” but that it was likely because of “how fast everything needs to get done or 

they will lose money!”  AR31283.  Even with the deadline looming, the BIA did not appear 

swayed by the Chairman’s last-minute entreaties; the staffer quipped that she was “keep[ing] him 

at bay.”  AR31284. 

Plaintiffs acknowledge that the Tribe’s option agreement is not a relevant factor in the 

application process, and they do not explain what could possibly have been improper about the 

Chairman’s request for clarity before committing the Tribe’s resources to an investment that 

might prove futile.  Nor do they explain how that request impacted the process that led—two 

months later—to the decision they now challenge. 

B. Plaintiffs Identify No Evidence Of Government Misconduct. 

Plaintiffs’ attacks on the Department are equally disingenuous.  Plaintiffs suggest (at 13) 

that the Department’s counsel misled this Court at the January 13, 2017 TRO hearing when he 

said that the timing of a final decision was “uncertain.”  There was nothing remotely misleading 

about that representation.  Counsel explained that “a final comment period [wa]s still running on 

the final [environmental impact statement].” ECF No. 25, at 37:14-15.  Because that period was 

set to close on January 17, counsel explained that the 17th “would be the earliest date” the 

Department could finalize its decision and take land into trust.  Id. at 37:15-16.  “But that could 

only occur,” counsel told the Court, “if there were no comments. . . . [I]f there’s a rash of 

comments in, then obviously the department’s going to have to address them before” issuing a 

decision.  Id. at 37:17-20.  Moreover, counsel explained that there was no way to be sure that the 

government would be able to take title to the land on the same day that the decision issued, 

though he acknowledged that “[t]he title work ha[d] begun,” id. at 37:6, and that it would “go 

forward expeditiously,” id. at 40:3.  The most straightforward reading of the transcript is that this 

Court was made aware of the push to complete the decision, and the government said candidly 
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the timing of any final decision depended on the content of the comments.  It turned out that the 

Department was able to respond to the comments and finalize the decision on January 19, which 

is entirely consistent with the government’s statements to this Court. 

Plaintiffs’ remaining contentions are retreads of the arguments they made in their first 

motion.  Plaintiffs fault the Department (at 12) for acting quickly between November 2016 and 

January 2017.   But all of their evidence is equally consistent with an agency working diligently 

to complete an administrative process before the tumult of a change in Administration.  Compare 

ECF No. 57, at 18, with ECF No. 59, at 8.  Plaintiffs point (at 12) to examples of the Department 

and the environmental contractor working on drafts of parts of the Record of Decision before all 

comments were received.  But proactively preparing parts of a long document—parts that must 

be prepared irrespective of the content of any comments or the ultimate outcome—is good time-

management, not prejudgment.  One of the elements that Plaintiffs highlight as a sign of 

government “nefariousness” is an email indicating that a BIA employee worked on preparing 

“the legal description to be included in the Federal Register.” AR33405.  But the “legal 

description” actually attached to that email is simply the formal description of the property’s 

metes and bounds, which would of course be necessary to include in the event of a favorable 

decision on the application, but which does not indicate that any final decision had been made on 

whether to take the property into trust.  See AR33424-25.  Plaintiffs also cite as evidence of 

misconduct (at 13) their view that too many people were working on the decision documents 

“around the clock.”  It is an odd claim indeed that it was misconduct to have multiple people 

working on a decision; most people who deal with the government would see that as a positive 

thing.  Plaintiffs ask this Court to call the Department’s focus on making a decision of great 
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importance to the applicant sufficiently corrupt to vitiate the deliberative process privilege.  No 

precedent supports that view. 

Finally, Plaintiffs reprise their previously made claim (at 13) that “[i]t is not even clear 

that the Acting Assistant Secretary had time to review the decision documents.”  See ECF 

No. 57, at 20-21.  Particularly given Plaintiffs’ complaint that so many people were working on 

finalizing the ROD, the reasonable inference is that the decisionmaker (Mr. Roberts), who signed 

the document, had made concluding this application an agency priority.  Plaintiffs identify no 

precedent—deliberative process, Administrative Procedure Act, or otherwise—suggesting that 

the amount of time a decisionmaker spent reviewing a decision before signing it is a relevant 

consideration.
6
  Plaintiffs are free to argue on the merits that the pace of the process led to 

mistakes, but that is not a reason to further drag out preliminary litigation on the administrative 

record or vitiate the agency’s deliberate process privilege. 

 In sum, Plaintiffs have put forward only evidence that the Tribe was communicating with 

the Department—as would be expected when the Department was deciding whether to take land 

into trust for the landless Tribe—and that the Department acted expeditiously to complete its 

decision on the application, just as the government told this Court that it planned to.  Plaintiffs 

have made no showing to suggest that further invasion of the privilege would yield any evidence 

of government misconduct. 

                                                 
6
  Moreover, the purported factual basis for Plaintiffs’ claim is pure speculation.  The 

emails they rely on appear to show that the documents were signed soon after they were printed 

out.  See AR33014; AR4487.  There is nothing unusual about that, no reason to think that the 

Principal Deputy was incapable of reviewing the decision in electronic form, and no reason to 

believe that he did not do so.  It would raise serious separation-of-powers questions if courts 

were in the business of vitiating privilege based on the amount of time the President spends 

reviewing an executive order before signing it, or how much time agency heads spend reading 

rules before they are published in the Federal Register.   
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CONCLUSION 

For the foregoing reasons and those advanced by the Federal Defendants, the Tribe 

respectfully requests that this Court deny Plaintiffs’ motion in its entirety and enter a briefing 

schedule to expeditiously resolve Plaintiffs’ merits challenges to the ROD.   

 

DATED this 27th day of November, 2018. 

 
 

Respectfully submitted, 
 

WILTON RANCHERIA, CALIFORNIA  

 

By: /s/ Jessica L. Ellsworth                      
Neal K. Katyal, D.C. Bar #462071 
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     Jessica L. Ellsworth, D.C. Bar #484170 
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