
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

________________________________________________  
 
STAND UP FOR CALIFORNIA!, PATTY JOHNSON,  
JOE TEIXEIRA, and LYNN WHEAT,  

     Civil Action No. 1:17-cv-00058-TNM 
Plaintiffs,  

v.                                                                                              
 
UNITED STATES DEPARTMENT OF INTERIOR,  
RYAN ZINKE, in his official capacity as Secretary  
of the Interior, BUREAU OF INDIAN AFFAIRS, and  
JOHN TAHSUDA III, in his official capacity as Acting   
Assistant Secretary-Indian Affairs, 
 

Defendants,  
 
 
and 
 
WILTON RANCHERIA, CALIFORNIA, 
 

Intervenor-Defendant. 
________________________________________________ 
 

FEDERAL DEFENDANTS’ RESPONSE MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS’ MOTION TO COMPLETE AND/OR SUPPLEMENT THE 

ADMINISTRATIVE RECORD AND FOR LEAVE TO CONDUCT DISCOVERY 
 

Defendants United States Department of the Interior (“Interior” or “Department”); Ryan 

Zinke, in his official capacity as Secretary of the Interior (“Secretary”); the Bureau of Indian 

Affairs (“BIA”); and John Tahsuda III, in his official capacity as Acting Assistant Secretary–

Indian Affairs (collectively, “Federal Defendants”), through undersigned counsel, hereby reply in 

opposition to Plaintiffs’ Motion to Complete and/or Supplement the Administrative Record and 

for Leave to Conduct Discovery.   
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I. INTRODUCTION 

This case involves a challenge under the Administrative Procedures Act (“APA”) to the 

Department’s decision to accept land into trust for the benefit of the Wilton Rancheria (“Tribe”).  

On February 28, 2018, this Court granted summary judgment against Plaintiffs on the first two 

counts of their Amended Complaint, rejecting arguments that then-Principal Deputy Assistant 

Secretary—Indian Affairs (“PDAS”), Lawrence Roberts, lacked authority to make the fee-to-trust 

decision at issue.  ECF Nos. 53 & 54.  Plaintiffs’ remaining claims will be decided on the basis of 

the administrative record (“AR”) supporting this decision, which Federal Defendants produced to 

Plaintiffs on October 17, 2017.  ECF No. 37 (Federal Defendants’ Notice of Service of 

Administrative Record).  Plaintiffs now challenge the presumption of regularity that attaches to 

the AR compiled by the Department.  Because the D.C. Circuit considers privileged materials non-

record absent exceptional circumstances, and does not require a privilege log, Plaintiffs allege bad 

faith as a means to acquire a privilege log and extra-record discovery, and to postpone this Court’s 

consideration of the merits so this litigation hangs over the Tribe’s trust land for as long as possible.  

 Before Plaintiffs could file the present motion, they were obliged to review the AR, confer 

with Federal Defendants, and resolve what issues could be resolved before resorting to this Court.  

On April 5, 2018, after having the AR for almost six months, Plaintiffs began consultation with an 

eight-page letter providing a laundry list of concerns that “look[s] forward to a productive 

discussion.”  ECF No. 57-1 at 13.1  Plaintiffs asked Federal Defendants to respond by April 11, 

given their deadline to file a motion regarding the record by April 16.  Id. at 6.  On April 10, by 

email, Plaintiffs raised additional concerns, making clear their review was ongoing and that further 

                                       
1 Where ECF pagination diverges from a document’s internal pagination, ECF pagination 

is used. 
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objections could be expected in the shrinking window of time before they had to file their motion.  

Id. at 16.  Plaintiffs made further objections on April 12, now leaving Federal Defendants one 

business day to respond before their deadline.  Id. at 15.   

 Federal Defendants responded the next day, addressing all issues that had amassed over 

the last week.  Id. at 19.  On April 16, responding to a query by Plaintiffs over the weekend, Federal 

Defendants indicated they were amenable to an extension of Plaintiffs’ deadline “if you think an 

unnecessary motion could be avoided if you had time to consider our responses.”  Ex. 1 to Decl. 

of Cody McBride (hereinafter, “McBride Decl.”).  Later that same day, Plaintiffs filed the present 

motion.   

Plaintiffs’ challenges fall into three categories.  First are issues on which Plaintiffs reserved 

their powder:  new issues and concerns, or things that could have been resolved through further 

dialogue.  With regard to those, Federal Defendants set forth in this Response steps they are taking 

to address them.  Those issues should not be before the Court except that Plaintiffs need 

ammunition to bolster the present challenge.  The second category of issues are things about which 

the parties disagree and the Court will have to intervene, including:  whether Plaintiffs are entitled 

to the metadata of non-record, redacted emails, even though they have no entitlement to a privilege 

log, and whether Plaintiffs can compel Federal Defendants to locate and include in an AR any and 

every document referenced in an Environmental Impact Statement (“EIS”), regardless of what the 

National Environmental Policy Act (“NEPA”) regulations say.   

Lastly, in an attempt to squeeze into a narrow exception to the rule against discovery in 

APA cases, Plaintiffs allege bad faith on the part of the Department in making the underlying 

decision.  Plaintiffs’ arguments boil down to two things:  first, that the Department was motivated 

to issue a final decision by January 19, 2017 and, second, that the Department utilized a contractor 
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paid by the Tribe to shoulder much of the burden of preparing NEPA documents.  As to the first 

argument, evidence showing that the Department was trying to meet a deadline does not amount 

to evidence of biased prejudgment of the decision or improper, political influences on Department 

decisionmaking.  And as to the second, NEPA itself allows contractors to help with NEPA work 

and the applicants for agency action to pay the contractor so long as certain requirements are met, 

as they were here.   

Accordingly, Plaintiffs’ motion should be denied.   

II. LEGAL STANDARD 

Under the APA, a court reviews an agency decision “based on the record the agency 

presents to the reviewing court.”  Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985).  

“It is a widely accepted principle of administrative law” that the AR presented to the court should 

include only “the materials that were before the agency at the time its decision was made.”  IMS, 

P.C. v. Alvarez, 129 F.3d 618, 623 (D.C. Cir. 1997).  That is because including material not before 

the agency would tempt courts to conduct a de novo review and second-guess agency decisions, 

which would be inconsistent with the APA.  Stand Up for California! v. U.S. Dep’t of Interior, 71 

F. Supp. 3d 109, 115 (D.C. Cir. 2014).  Accordingly, an agency enjoys a “strong presumption” 

that it “properly compiled the entire record of materials that it considered, either directly or 

indirectly, in making its decision.”  Id. at 116.  “That presumption sets a high bar for an APA 

plaintiff seeking to go beyond the administrative record . . . whether seeking to supplement the 

record, obtain a privilege log, or engage in extra-record discovery.”  FBME Bank Ltd. v. Mnuchin, 

249 F. Supp. 3d 215, 227 (D.D.C. 2017); see United States v. Chem. Found., Inc., 272 U.S. 1, 14-

15 (1926) (“The presumption of regularity supports the official acts of public officers and, in the 
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absence of clear evidence to the contrary, courts presume that they have properly discharged their 

official duties.”). 

A. The high bar to supplement the AR. 

The D.C. Circuit has recognized only three narrow circumstances in which 

supplementation of an AR may be appropriate:  “(1) if the agency deliberately or negligently 

excluded documents that may have been adverse to its decision, (2) if background information was 

needed to determine whether the agency considered all the relevant factors, or (3) if the agency 

failed to explain administrative action so as to frustrate judicial review.”  City of Dania Beach v. 

FAA, 628 F.3d 581, 590 (D.C. Cir. 2010); Stand Up for California!, 71 F. Supp. 3d at 115-16 

(identifying the three circumstances as “exceptional” and “unusual”).  Under the first narrow 

circumstance, for example, Plaintiffs “must identify reasonable, non-speculative grounds for its 

belief that the documents were considered by the agency and not included in the record.”  Marcum 

v. Salazar, 751 F. Supp. 2d 74, 78 (D.D.C. 2010) (quoting Pac. Shores Subdiv. Cal. Water Dist. v. 

U.S. Army Corps of Eng’rs, 448 F. Supp. 2d 1, 6 (D.D.C. 2006)); Stand Up for California!, 71 F. 

Supp. 3d at 116 (requiring “concrete evidence” of the “exceptional” and “unusual” circumstances).   

B. The high bar to obtain a privilege log or engage in extra-record discovery. 

The APA permits extra-record discovery, including privilege logs, “only when the plaintiff 

establishes bad faith on the part of the agency or other exceptional circumstances, such as where 

the administrative record itself is so deficient as to preclude effective review.”  Stand Up for 

California!, 71 F. Supp. 3d at 123 (internal quotation marks omitted) (collecting cases).  The bad 

faith standard requires “a significant showing—variously described as a strong, substantial, or 

prima facie showing.”  Air Transp. Ass’n of Am., Inc. v. Nat’l Mediation Bd., 663 F.3d 476, 487 

(D.C. Cir. 2011).  It is easy to allege bad faith conduct, but absent a strong showing to support 
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such allegations, discovery should be denied.  See, e.g., id. at 488 (holding that a letter by 

dissenting agency board member saying “the Board’s behavior gave ‘the impression’ of 

prejudgment falls short of the strong evidence of unalterably closed minds necessary to justify 

discovery into the Board’s decisionmaking process”) (internal quotation marks and punctuation 

omitted);  Beshir v. Holder, 923 F. Supp. 2d 108, 111 (D.D.C. 2013) (holding that speculation that 

the AR is incomplete because information is being improperly withheld fails “to satisfy the 

significant showing required”); Alsaidi v. U.S. Dep’t of State, 292 F.Supp. 3d 320, 2018 WL 

953329 at *5 (D.D.C.  2018) (“Plaintiff cannot use the APA to justify a fishing expedition for 

evidence that defendants were motivated, not by their stated reason for denying her passport 

renewal application . . . but by a discriminatory policy that plaintiff believes exists.”). 

III. ARGUMENT 

A. The Department properly compiled the AR. 

Plaintiffs first argue that the AR must be supplemented because the Department did not 

properly compile it.  Plaintiffs cannot put forth the “concrete evidence” required to overcome the 

presumption against supplementation because none of the three “exceptional” and “unusual” 

circumstances exist.  Stand Up for California!, 71 F. Supp. 3d at 115-16. 

1. The Department is not improperly withholding any documents that must be 
in the record. 

a. The Department is not required to include all documents referenced in an 
EIS in the AR. 

Plaintiffs assert that a number of technical documents incorporated by reference in the EIS 

have been improperly withheld.  That is wrong.  The Council on Environmental Quality (“CEQ”) 

regulations expressly require incorporation by reference of documents “when the effect will be to 

cut down on bulk without impeding agency and public review of the action.”  40 C.F.R. § 1502.21.  

The CEQ further explains the difference between the EIS, its technical appendices, and tertiary 
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material that may be incorporated by reference.  The “body of the EIS should be a succinct 

statement of all the information on environmental impacts and alternatives that the decisionmaker 

and the public need.”  Forty Most Asked Questions Concerning CEQ’s NEPA Regulations, 46 

Fed. Reg. 18026-01 (Mar. 23, 1981) (question 25a: When is it appropriate to use appendices 

instead of including information in the body of an EIS?).  An appendix is used for “[l]engthy 

technical discussions of modeling methodology, baseline studies, or other work” that “only 

technically trained individuals are likely to understand.”  Id.  Both the CEQ and courts agree that 

incorporation by reference is appropriate for “[m]aterial that is not directly related to preparation 

of the EIS”: 

This would include other EISs, research papers in the general literature, technical 
background papers or other material that someone with technical training could use to 
evaluate the analysis of the proposal.  These must be made available, either by citing the 
literature, furnishing copies to central locations, or sending copies directly to commenters 
upon request. 

 
Id. (question 25b: How does an appendix differ from incorporation by reference?); see City of 

Sausalito v. O’Neill, 386 F.3d 1186, 1213-14 (9th Cir. 2004) (holding Final EIS (“FEIS”) 

“adequately reveals the methodologies and scientific sources upon which it relies” where such 

materials were incorporated by reference); Sierra Club v. Kimbell, 595 F. Supp. 2d 1021, 1039 (D. 

Minn. 2009) (“There is no requirement that an EIS include all of the underlying data on which it 

is based.  To the contrary [the CEQ regulations instruct agencies to incorporate some materials by 

reference].”).  

Plaintiffs argue that even if NEPA does not require the production of every cited document, 

the APA does.  The Department’s practice is not to track down and include materials incorporated 

by reference in an EIS.  Decl. of Kallie Jacobson, Ex. 2 to McBride Decl., at ¶ 6.b (hereinafter, 

“Jacobson Decl.”).  This would mean that every document cited in the EIS references section, AR 
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x11586-11603,2 must be gathered and produced to Plaintiffs as part of the AR before this case can 

proceed.  The APA does not require that.  In fact, decisions cited above approving incorporation 

by reference of materials in an EIS pursuant to NEPA do so in the context of NEPA challenges 

brought under the APA.  These references are in the AR just as they were before the Department 

and the public:  as a reference.  And Plaintiffs’ reference to the APA “whole record” provision, 5 

U.S.C. § 706, vastly overstates its relevance here, as this Court has consistently found that not 

every potentially relevant document must appear, in any fashion, in a record.  See, e.g., Kent Cty 

v. Envtl. Prot. Agency, 963 F.2d 391, 396 (D.C. Cir. 1992) (concluding that agency need not “find 

all documents discussing filtration located in any office”); Envtl. Defense Fund, Inc. v. Blum, 458 

F. Supp. 650, 661 n.4 (D.D.C. 1978) (stating that agency may exclude relevant information from 

third parties); cf. TOMAC v. Norton, 193 F. Supp. 2d 182, 195 (D.D.C. 2002) (holding that the 

movant “appears to confuse the administrative record—the record the agency relied upon in its 

final action—with . . . every scrap of paper that could or might have been created”), aff'd, 433 F.2d 

852 (D.C. Cir. 2006). 

Incorporation by reference provides public notice of such materials and enables 

commenters to discuss and incorporate them as they deem appropriate.  See Desert Protective 

Council v. U.S. Dep’t of the Interior, 927 F. Supp. 2d 949, 965-66 (S.D. Cal. 2013) (rejecting claim 

that materials incorporated by reference were not available where no commenters in the NEPA 

process objected that such sources were not available).  Similarly, if Plaintiffs want to include 

                                       
2 Documents within the AR are designated with a 12-place code, such as WR_AR0000001.  

For consistency, Federal Defendants adopt Plaintiffs’ means of reference to documents in the AR.  
Excerpts of the AR, including the pages of the AR cited herein, are reproduced at Ex. 3 to McBride 
Decl. 
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materials that were incorporated by reference in their “Excerpts of Record” in support of their 

merits briefing, Federal Defendants will not object.  Of course, arguments premised on such 

materials that were not raised during the NEPA comment period will be subject to waiver in accord 

with settled APA law.  See Appalachian Power Co. v. EPA, 251 F.3d 1026, 1036 (D.C. Cir. 2001).3 

Lastly, Plaintiffs’ letter complained, without any explanation, that the AR did not include 

the Draft EIS (DEIS).  ECF No. 57-1 at 7-8.  The Department responded that the DEIS could be 

found at AR x16728.  Id. at 20.  AR x16728 is the Administrative DEIS, which is the version the 

Department sends before public comment to cooperating agencies under NEPA.  For the first time, 

Plaintiffs explain by motion the actual issue:  another version of the DEIS is missing, the Final 

DEIS that was shared on a website for public comment.  ECF No. 57 at 12.  In compiling the AR, 

the Department erroneously conflated the Administrative DEIS with the Final DEIS, withholding 

the latter as deliberative.  Jacobson Decl. at ¶ 6.a.  It will be added to the AR.  However, that 

                                       
3 Plaintiffs, in a footnote of their motion, offer a laundry list of other things they would like 

added to the AR.  ECF No. 57 at 13 n.3.  They include a March 6, 2017 Sacramento County Water 
Agency memo that postdates the decision by almost two months and thus was not before the 
decisionmaker.  See Am. Wildlands v. Kempthorne, 530 F.3d 991, 1002 (D.C. Cir. 2008) (holding 
letters “written after the Service issued [its decision] are . . . not part of the administrative record”).  
Plaintiffs also seek emails mentioned at oral argument on January 9, 2018 in response to whether 
the Wilton decision was executed before or after a memo from the Deputy Secretary of the Interior 
that same day (not, as Plaintiffs say, regarding Larry Roberts’s “role” as PDAS).  Given the Court’s 
February 28, 2018 ruling that the Departmental Manual authorized Mr. Roberts to issue the 
decision, see ECF No. 53 at 24, which came first is now irrelevant.  In any event, the email counsel 
had in mind showed that the decision was executed towards the close of January 19, 2017—
therefore presumably after the memo—and actually is in the AR.  See AR x4487.  Lastly, Plaintiffs 
seek to include an internal Department guidance memorandum dated January 5, 2017, but that 
document was not created as part of the Wilton decision process and therefore is not part of the 
record.  As is true with agency regulations and statutes, Plaintiffs are free to cite to the guidance 
memorandum and attach it to their merit’s brief, but those things are not part of the AR.  See 
Cherokee Nation v. Jewell, No. 12-CV-493-GKF-TLW, 2013 WL 5329787, at *8 (N.D. Okla. 
Sept. 20, 2013) (noting that internal handbooks and guidances are not record materials but adding 
them to the record where they are not readily available otherwise).   

Case 1:17-cv-00058-TNM   Document 60   Filed 04/30/18   Page 13 of 33



 

9 
 

Plaintiffs waited to correct the Department in their motion, rather than continuing to confer, 

suggests that Plaintiffs’ priority was not to confer.4 

 b. The AR contains all email attachments that must be in the record. 

Plaintiffs also assert that attachments that should be in the record are missing.  Plaintiffs 

by letter identified three emails that reference attachments that are “missing” (AR x3, x4, and x5) 

and requested “a list of emails with corresponding attachments” indicating “whether an attachment 

has been withheld and on what basis.”  ECF No. 57-1 at 10 & n.12.  Plaintiffs raised similar 

concerns in emails dated April 10 (AR x2211, x2630, and x6013) and April 12 (AR x214, x4843, 

x4872, and x5156).  Id. at 15-16.  Plaintiffs now request “a chart associating attachments with 

parent emails” and give new examples of allegedly missing attachments.  ECF No. 57 at 14-16 

(citing AR x3673 and x5294); id. at 20-21 (AR x4677).   

After review of the additional emails first identified by Plaintiffs’ motion, it became clear 

that while most attachments follow their parent email, not all do.  Jacobson Decl. at ¶ 6.d.  Federal 

Defendants provide a list with the emails and their non-privileged, produced attachments in order 

and with the corresponding Bates labels.  See McBride Decl. Ex. 5.  As to Plaintiffs’ examples of 

missing attachments, they fall into three categories:  (1) there were no attachments in the first place 

                                       
4 In the same vein, Plaintiffs only now provide the location of the reference to a technical 

report that they asked Federal Defendants to add to the AR.  ECF No. 57 at 14.  The report, titled 
“Sacramento County Water Agency, 2010 Zone 41 Urban Water Management Plan, July 2011,” 
is cited in a list of references in a water and wastewater feasibility study attached as Appendix E 
to the over 2,000-page Administrative DEIS.  Id. (citing AR x17472).  Regardless, the above 
discussion on references applies equally to this citation to a technical report in an appendix of the 
Administrative DEIS. 
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(AR x214,5 x2630,6 x4677, x6013); (2) the attachments have been produced (AR x3, x4, x5, 

x2211,7 x4843); (3) the attachments were properly withheld or not part of the record (AR x3673, 

x5294); or (4) some combination thereof (AR x4872, x5156).8  See Jacobson Decl. at ¶ 6.e-g, n.  

In other words, all email attachments that are part of the AR have been produced.  Plaintiffs’ 

speculation otherwise is wrong. 

 c. The AR contains all procedural documents that must be in the record. 

Plaintiffs assert the Department has excluded procedural documents, by which they mean 

surnaming transmittals.  ECF No. 57-1 at 10.  Surnaming is the process by which various 

components of the Department sign off on a document before it reaches the final decisionmaker.  

                                       
5 Plaintiffs allege that AR x214 includes non-privileged attachments that should be 

produced.  ECF No. 57 at 10.  AR x214 has no attachments.  An email included in AR x214 
references “above-listed documents.”  Some of the “above-listed documents” are title commitment 
documents produced elsewhere in the record and some are documents withheld as confidential 
business information (“CBI”).  See Jacobson Decl. at ¶ 6.e.  Federal Defendants provide a list of 
documents withheld in full as CBI.  See Ex. 6 to McBride Decl. 

6 AR x2630 is an email that contains a hyperlink to documents regarding a public records 
request filed with Sacramento County.  Those documents that are copies of correspondence with 
the BIA are already part of the AR.  The other documents are that of Sacramento County.  If the 
Department accessed such documents and circulated them for review, they will appear in the AR.  
Otherwise, they are non-record.  See IMS, P.C., 129 F.3d at 623 (explaining “widely accepted 
principle” that AR includes only “the materials that were before the agency at the time its decision 
was made”); Marcum, 751 F. Supp. 2d at 78 (holding that to overcome presumption against 
supplementation of the record there must be non-speculative grounds to believe agency considered 
the documents).  See Jacobson Decl. at ¶ 6.g.   

7 Federal Defendants agreed to include the attachment to AR x2211 in their April 13, 2018 
letter.  ECF No. 57-1 at 24; see Jacobson Decl. at ¶ 6.f.iv.  It is not clear why Plaintiffs chose to 
raise it again here. 

8 To illustrate, the email produced at AR x4872 has three attachments.  Two were produced.  
See Jacobson Decl. at ¶ 6.n.iii.  The third has no content other than the phrase “Sent from my 
iPhone,” and thus it is non-responsive.  See Exhibit 4 to McBride Decl. (example of non-record 
attachments).  Similarly, the email produced at AR x5156 has two attachments, one produced and 
one identical to the non-record attachment to AR x4872.  See Jacobson Decl. at ¶ 6.n.iv; Exhibit 4 
to McBride Decl. (example of non-record attachments).   
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See Jacobson Decl. at ¶ 6.h (citing Indian Affairs Correspondence Handbook (7 IAM-H) Ch. 8 

(A), available at https://www.bia.gov/sites/bia.gov/files/assets/public/raca/handbook/pdf/IA_ 

Correspondance_Handbook_508_OIMT.pdf).  All such documents that can be located are in the 

record.  See id. 

2. The redactions in the AR are proper. 

Plaintiffs fault Federal Defendants for redacting metadata along with privileged emails 

from email chains that were otherwise produced.  ECF No. 57 at 16-18.9  However, as part of an 

email that is non-record, that metadata is non-record itself.  See Stand Up for California!, 71 F. 

Supp. 3d at 123 (holding that privileged documents are not part of the AR).   

Plaintiffs nevertheless request that the non-record metadata be revealed so that they can 

“verify [Federal] Defendants’ assertions of privilege,” which they speculate might be a ploy to 

hide “adverse information.”  ECF No. 57 at 17-18.  But Plaintiffs have no right to verify Federal 

Defendants’ assertions of privilege because a presumption of regularity attaches to the AR.  See, 

e.g., Stand Up for California!, 71 F. Supp. 3d at 116, 123-24.  Plaintiffs’ request for all metadata 

in essence amounts to a request for a privilege log of redacted, non-record emails.  After all, along 

with the already-provided basis for Federal Defendants’ assertions of privilege in the index and 

Federal Defendants’ letter, Plaintiffs want to know “whether the message was forwarded, the 

message’s sender and recipient(s), the date of the message, the subject line, the presence, type, and 

                                       
9 Related to metadata, Plaintiffs continue to take issue with redactions that cover entire 

pages of text, suggesting without support or explanation that there must be factual information 
somewhere on those pages.  ECF No. 57-1 at 7 & n.6; ECF No. 57 at 17 n.5.  For the second time, 
Federal Defendants confirm that Plaintiffs’ speculation is wrong:  the redactions do not contain 
factual information; those redactions cover privileged, non-record emails and their metadata.  
Jacobson Decl. at ¶ 6.i; see ECF No. 57-1 at 20. 
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name of any attached documents, and any copied or blind copied recipients”—the same type of 

information included in a privilege log.  ECF No. 57 at 16-17. 

As Plaintiffs well know, a privilege log is not required in the D.C. Circuit absent a showing 

of bad faith or improper behavior.  See, e.g., Stand Up for California!, 71 F. Supp. 3d at 122-24 

(collecting cases).  As explained in Section III.B, there is no such evidence here.  Thus, Federal 

Defendants’ “determination as to which materials are and are not part of the administrative record 

is conclusive,” and “the argument that a plaintiff and the Court should be permitted to participate 

in an agency’s record compilation as a matter of course contravenes the standard presumption that 

the agency properly designated the Administrative Record.”  Nat’l Ass’n of Chain Drug Stores v. 

U.S. Dep’t of Health & Human Servs., 631 F. Supp. 2d 23, 28 (D.D.C. 2009) (internal quotation 

marks and citations omitted). 

Further, cases cited by Plaintiffs for the proposition that metadata must be provided are 

inapposite.  ECF No. 57 at 18.  Those cases are not AR cases but cases in which the court was 

assessing assertions of privilege in camera, or where a privilege log was required.  See Morley v. 

CIA, 508 F.3d 1108 (D.C. Cir. 2007) (case brought under the Freedom of Information Act 

(“FOIA”), where a privilege log is required in the form of a Vaughn index); Loop AI Labs, Inc. v. 

Gatti, No. 15-cv-00798-HSG (DMR), 2017 WL 111591 at *1 (N.D. Cal. Jan. 11, 2017) (reviewing 

assertions of privilege in camera); Morris v. BN-SF Ry. R. Co., No. 8:13CV24, 2014 WL 128393, 

at *1 (D. Neb. Jan., 13, 2014) (employment dispute in which privilege log was provided).  Because 

Plaintiffs cannot show bad faith or exceptional circumstances here, there is no reason to assess 

Federal Defendants’ assertions of privilege. 

Plaintiffs offer three additional reasons why metadata should be unredacted.  First, 

Plaintiffs claim that the index “failed to identify the basis for redactions for a number of 
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documents.”  ECF No. 57 at 17.  Although due to an oversight the index does not identify where 

redactions are meant to protect confidential business and cultural information, Federal Defendants 

have done so by letter.  ECF No. 57-1 at 19-20.  Where a redaction is based on the material being 

subject to privilege, the index already indicates the privilege justifying redaction.  Plaintiffs’ 

motion does not cite any other redactions for which a basis has not been provided. 

Second, there is no requirement that the index identify all senders and recipients in every 

email chain.  The index here lists senders and recipients from the latest email in the chain, as 

automatically populated by record production software, except where the last email is redacted as 

non-record.  See Jacobson Decl. at ¶ 6.i.  An index required to list all senders and recipients would 

itself amount to a privilege log for redacted, non-record emails. As explained, a privilege log is 

not required.  Plaintiffs also appear to argue that Federal Defendants must produce each and every 

email separately, instead of chains of emails.  ECF No. 57 at 17 (citing AR x51110).  Such a 

requirement is unnecessary, as an email chain includes all substantive communications, and emails 

within a chain that include non-privileged, record attachments have been produced separately.  

Such a requirement also would result in a highly duplicative record. 

Third, Plaintiffs allege that “the index in some cases identifies parties to whom privilege 

could not reasonably attach.”  ECF No. 57 at 18.  They identify AR x5845 and AR x6026.  As 

Federal Defendants have explained, ECF No. 57-1 at 20, both are email chains that include an 

email from Plaintiffs’ counsel to Department of Justice (DOJ) counsel.  DOJ counsel forwarded 

the emails from Plaintiffs’ counsel to the Department of Interior, along with DOJ counsel’s advice 

                                       
10 Plaintiffs also complain that AR x511 is “truncated.”  ECF No. 57 at 17.  Federal 

Defendants have already explained that, except as properly redacted, the email “has been produced 
in its entirety.”  ECF No. 57-1 at 20; see Jacobson Decl. at ¶ 6.j. 
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regarding those emails.  The emails from DOJ counsel to the Department of Interior are subject to 

attorney-client privilege and thus are properly redacted as non-record.  See Jacobson Decl. at ¶ 6.k. 

In sum, Plaintiffs have given no legitimate reason to delay this case so that the record can 

be supplemented with the non-record metadata of privileged emails.  The Court should not reward 

Plaintiffs’ attempt to circumvent, by asking for metadata, prior rulings against them that a privilege 

log is not required for non-record material.  See Stand Up for California!, 71 F. Supp. 3d at 124. 

3. The searches conducted to compile the AR included all relevant file holders. 

Plaintiffs allege that the Department has conducted an inadequate search of file holders 

based on the fact that there are not enough duplicates in the AR.  ECF No. 57 at 18-19.  Plaintiffs 

are undeterred by the Department’s explanation that, in compiling the AR, it typically omitted 

duplicates when they became obvious, so that, for example, a conference call invite to eight people 

would not appear eight times.  ECF No. 57-1 at 22; see Jacobson Decl. at ¶ 6.l.  Plaintiffs persist 

that certain file holders have not been searched.  However, the Department is not required to search 

the files of “tribal representatives, lobbyists, and Boyd Gaming employees and representatives,” 

as Plaintiffs suggest, nor is it required to search the files of AES, as explained in Section III.B.3.  

ECF No. 57 at 18.  See IMS, P.C., 129 F.3d at 623 (explaining “widely accepted principle” that 

AR includes only “the materials that were before the agency at the time its decision was made”); 

Marcum, 751 F. Supp. 2d at 78 (holding that to overcome presumption against supplementation of 

the record there must be non-speculative grounds to believe agency considered the documents).  

As for the two Department employees Plaintiffs name as unsearched, Plaintiffs’ baseless 

speculation is wrong.  The Department already explained that it searched their files.  ECF No. 57-

1 at 22; see Jacobson Decl. at ¶ 6.l. 
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Plaintiffs suggest that the certification of the record should indicate when duplicates are 

not included or that the Department, if it decides not to include some duplicates, should represent 

it conducted a systematic de-duplication of documents.  There is no legal basis for these 

contentions.  All a record certification need do is state the record is a “true, correct, and complete 

copy of the administrative record.”  TOMAC v. Norton, 193 F. Supp. 2d at 195 (rejecting claim 

that record certification is too vague).  That is what the certification states here.  ECF No. 37-1 

(Oct. 17, 2017) (Certification of the Administrative Record).  An agency’s “certification of [the] 

administrative record as filed is entitled to a strong presumption of regularity.”  Sara Lee Corp. v. 

Am. Bakers Ass’n, 252 F.R.D. 31, 34 (D.D.C. 2008).   

Moreover, Plaintiffs’ speculation about missing agendas, notes, and minutes does not 

undermine the AR’s presumption of regularity.  See Jacobson Decl. at ¶ 6.m.  And, “if it did, there 

would be no presumption of a complete record because the possibility that internal, deliberative 

documents exist would occur in every APA case since the employees of agencies must 

communicate with each other in the process of [reaching an agency decision].”  Blue Ocean Inst. 

v. Gutierrez, 503 F. Supp. 2d 366, 371 (D.D.C. 2007).  Blue Ocean goes on to point out that in any 

case such internal documents would be deliberative and “unavailable under the clear command of 

the D.C. Circuit.”  Id. at 372.  Plaintiffs speculate further that the absence of meeting notes and 

related materials for any meetings to which the deliberative process does not attach must mean 

“gross procedural irregularities” occurred based on an administrative guidance recommending that 

substantive meetings should be sufficiently documented to memorialize the decision.   ECF No. 

57 at 20.  But it is all just speculation of the kind a Court should not entertain when considering 

whether to look behind an agency certification of a record.  See Blue Ocean Inst., 503 F. Supp. 2d 

at 371.  Regardless, a guidance memorandum on compiling records and decision files is not akin 
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to a regulation that an agency intends to be binding upon itself.  See BP Expl. & Oil, Inc. v. U.S. 

Dep’t. of Transp., 44 F. Supp. 2d 34, 38 (D.D.C. 1999) (finding agency manual not enforceable 

against agency). 

As to Plaintiffs’ concerns about how the Tribe acquired public comment letters, it is unclear 

how passing public comment letters around raises concerns about the Department’s oversight of 

the contractor as Plaintiffs allege.  ECF No. 57 at 21.  Here, the BIA forwarded the comment letters 

in question to the contractor.  See AR x1462, x1479, x1632, x3064.  The contractor apparently 

then forwarded the comments to the Tribe, which in turn resent them back to the Department. 

Plaintiffs’ final assertion is that the Department’s certification of the record is unreliable 

because two emails, which they describe as “not particularly substantive,” are missing from the 

record.  ECF No. 57 at 21 n.7.  By letter, Federal Defendants explained that the Department could 

not be certain which emails Plaintiffs were referring to based on the general descriptions provided, 

and invited Plaintiffs to provide those emails for review and inclusion in the AR if there was a 

basis for doing so.  ECF No. 57-1 at 22-23.  Federal Defendants also noted that, based on the 

information provided, it appeared the first email had been included and the second withheld as 

deliberative.  Id.  Instead of providing the emails so the parties could confer, Plaintiffs filed the 

present motion, which attempts to preempt the Department’s explanation by saying the first email 

is not in the chain the Department identified as a possibility.  ECF No. 57 at 21 n.7.  Now that 

Plaintiffs have provided the emails for the first time by presenting them to the Court, Federal 

Defendants can confirm the first email is found at AR x1729, not AR x368 as thought possible, 

and the second email was withheld as deliberative.11  See Jacobson Decl. at ¶¶ 6.o-p.  The 

                                       
11 Because Plaintiffs already have the email, Federal Defendants agree to include it in the 

AR.  An earlier portion of the email chain is already in the record at AR x6061.  See Jacobson 
Decl. at ¶ 6.p. 
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Department properly compiled the AR, and Plaintiffs’ motion to  complete and/or supplement the 

record should be denied. 

B. There is no evidence of improper agency behavior or bad faith. 

In addition to arguing that the Department did not properly compile the AR, Plaintiffs seek 

“production of extra-record evidence” on the grounds that the Department acted improperly and 

in bad faith.  ECF No. 57 at 21-28.  Plaintiffs cannot make the strong showing required for extra-

record discovery, and thus Plaintiffs’ request should be denied.  See China Trade Ctr., L.L.C. v. 

Wash. Metro. Area Transit Auth., 34 F. Supp. 2d 67, 70 (D.D.C. 1999) (“Plaintiffs must present 

‘well-nigh irrefragable proof’ of bad faith or bias on the part of government officials in order to 

overcome this presumption.”). 

As an initial matter, examples where bad faith discovery have been permitted are 

instructive in demonstrating how far short Plaintiffs’ proffer falls.  In Tummino v. Von Eschenbach, 

the court permitted discovery after plaintiffs proffered evidence supporting an inference that an 

agency decision on a petition for over-the-counter access to a drug had been made on improper 

grounds—namely, on the basis of “improper concerns about the morality of adolescent sexual 

activity” rather on purely medical grounds.  427 F. Supp. 2d 212, 233 (E.D.N.Y. 2006).  The 

plaintiffs in Tummino proffered evidence including, among other things, statements by “senior 

decisionmakers” that suggested nonmedical concerns were in play; evidence in a General 

Accounting Office Report suggesting that the decision to deny the application had been made early 

on in the administrative process and that acceptable rationales were then sought as a pretext for 

the preferred decision; and evidence that two senior career employees resigned in protest of the 

agency decision.  Id. at 231-34.  Here, Plaintiffs cannot point to any evidence that the decision at 

issue was made on improper grounds. 
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Similarly, in Sokaogon Chippewa Cmty. (Mole Lake Band of Lake Superior Chippewa) v. 

Babbitt, the court found plaintiffs had made a strong showing of bad faith where a combination of 

factors supported the inference of improper political influence on a decision to deny a tribe’s 

application to have the United States take land into trust for the purpose of operating a casino.  961 

F. Supp. 1276, 1281 (W.D. Wisc. 1997).  The proffer included, among other things, a letter from 

parties in opposition to the application to a White House official detailing “the political 

significance of the decision,” as well as additional material indicating that communications 

occurred between the White House and the Department concerning the trust application and that 

the Secretary of the Interior felt political pressure to deny the application.  Id. at 1281-84.  There, 

a Senator asked the Department to meet with tribes opposing the trust application and even 

attended the subsequent meeting, which was not disclosed to the applicant tribe for six weeks.  Id. 

at 1281-82.  The Department’s decision denying the application also went against “lengthier, in-

depth reports prepared by the Minneapolis Area Office and the Indian Gaming Management Staff 

that reached the opposite conclusion.”  Id. at 1284.  Accordingly, the court allowed discovery to 

determine whether the decision was improperly based on political considerations communicated 

by pressure from the White House instead of considerations mandated by the pertinent statutes and 

regulations.  Id. at 1281.  Unlike the decision in Sokaogon Chippewa Community, there is no 

evidence that the decision at issue here was based on improper political pressure. 

1. Plaintiffs have failed to show that the decision was made improperly and after 
a sham review. 

 
Plaintiffs first argue bad faith based on the review process leading to the January 19, 2017 

decision.  ECF No. 57 at 22-24.  Their evidence demonstrates that things were hectic on the eve 

of a change in administrations, but it does not support an inference that the Department abdicated 

its responsibility to review NEPA documents or that the final decision was prejudged.  That Mr. 
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Roberts issued multiple decisions before his term ended on January 19, id. at 25, provides no basis 

to infer that those decisions were made in bad faith or without real review.  It is pure speculation.   

Nor can anything be inferred from the fact that Department employees knew that the Tribe 

“[o]bviously wants it done before January.”  AR x5554 at x5555.12  It was “obvious” because a 

new administration would take time to get in place, would have new decisionmakers who would 

have to be brought up to speed, and therefore would entail significant delay.  But the Tribe was 

not in charge of the process and the decision was not “done before January.”  The fact that the 

Tribe repeatedly inquired about the status of the decision shows concern, not confidence, about 

the outcome of that process.   

To finalize the Wilton decision before January 20, the Department had to finish review of 

the FEIS and publish a notice of availability in the Federal Register in time to allow for a thirty-

day public comment period to run.  Otherwise, the Department would be precluded from issuing a 

final decision before the change in administrations.  Plaintiffs note that a November 14, 2016 

memo from the Office of Indian Gaming (“OIG”) to the BIA regional office indicated that OIG 

had completed its review of the FEIS and asked that the regional office begin drafting a Federal 

Register notice.  AR x1926.  Neither that memo nor the request to begin drafting a Federal Register 

notice provide any basis to infer anything about OIG’s review.  All the Department’s Federal 

Register notice does is apprise the public of the thirty-day public comment period on the FEIS; the 

                                       
12 Review of the email chain makes clear that what is being scheduled is “a status meeting” 

between Mr. Roberts and the Tribe, not a date for completing the decision, as Plaintiffs appear to 
suggest.  See ECF No. 57 at 27.  Because taking land in trust is an exercise of the Department’s 
discretionary authority, and not a formal administrative adjudication, such meetings are not 
improper.  As explained in Sokaogon Chippewa, exercise of that discretion requires “the 
Department of the Interior to consider a wide range of information” and accordingly contacts that 
might be ‘strictly taboo’ in the case of a formal adjudication are permissible in the fact-finding 
context.”  961 F. Supp. at 1279.  And there is no bar in the APA on ex parte communications in 
informal proceedings. 
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FEIS, and not the notice of the FEIS, is the substantive decision.  See AR x5223 (December 14, 

2016 Federal Register Notice of Availability).  Further, as Plaintiffs note, the Department’s review 

of the FEIS went on for another three weeks, such that by December 7, 2016 the Tribe was once 

again requesting a status update.  AR x5814.   

Again, the Tribe was concerned as the deadline drew near to issue a notice of availability 

so that the final decision could be made by January 19.  Id. (email documenting Tribe’s concern 

that the FEIS notice of availability be published in early December).  The Tribe not only wanted a 

final decision by January 19, but also wanted the land actually placed in trust by that date.  AR 

x3248 (email indicating Tribe’s desire to coordinate with BIA on title transfer processes).13  In the 

end, however, title work was not completed and the land did not formally go into trust until 

February 10, 2017 under the supervision of the new administration.  See ECF No. 33-1 at 24 

(March 30, 2017 letter from Plaintiffs to Secretary Zinke requesting rescission of the February 10, 

2017 acquisition of land in trust for the benefit of the Wilton Rancheria).  If the whole decision 

process was a rubber stamp as Plaintiffs allege, the Department would not have let title review 

delay formal acquisition of the land in trust until after January 20.14 

Plaintiffs also alleged bad faith because a congressional staffer on the Senate Committee 

on Indian Affairs, like the Tribe, requested status updates and shared the Tribe’s concern that the 

                                       
13 The email author, an employee of a title company, represented to the BIA employee 

receiving the email that the Tribe understands that the BIA “would like to have the land taken in 
trust before 1/20/17.”  AR x3248.  Plaintiffs suggest bad faith because the BIA employee did not 
object to this.  In fact, the BIA employee waited seven days before even responding, on December 
28 (a Wednesday), and then explained she was going to be out until Tuesday of the next week.  Id.  
The email only shows, if anything, that the Tribe had difficulty getting the BIA’s attention with 
regard to the title matter, not bad faith.  

14 Plaintiffs requested that the Department stay agency action on January 17, 2017, ECF 
No. 6-1, a request that also would have been summarily denied if the Department was really 
conducting a “sham” review. 
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Department issue a notice of availability in early December to ensure the thirty day comment 

period did not run past January 19.  AR x5775 (email chain containing communications between 

a congressional staffer and the Department on December 5-6, 2016).  On December 7, the 

congressional staffer “urge[d] Interior to get this under the wire before the new administration 

comes in” and reminded the Department that “sign off on the EIS” must occur by December 9 in 

order to “allow land to be put into trust by January 19, 2017.”  AR x5634.  As noted above, the 

Department did not take land in trust by January 19.   

This evidence shows there was congressional interest in completing the decision by 

January 19, but it does not support an inference that the decision was the result of improper political 

pressure.  There is no evidence, for example, that the Department was threatened with funding cuts 

or other sanctions if it did not reach a desired result.  See D.C. Fed’n of Civic Ass’ns v. Volpe, 459 

F.2d 1231, 1245 (D.C. Cir. 1971).  Moreover, even if the Court concludes the Department was 

influenced by this exchange of emails on timing, that still would not amount to bad faith 

decisionmaking.  Taking land in trust is discretionary, and “the fact that agency heads considered 

the preferences (even political ones) of other government officials concerning how [their] 

discretion should be exercised does not establish the required degree of bad faith or improper 

behavior” to support extra-record discovery.  United States v. 11,950 Acres of Land, 58 F.3d 1055, 

1062 (5th Cir. 1995); see Sierra Club v. Costle, 657 F.2d 298, 409-10 (D.C. Cir. 1981) (“We 

believe it entirely proper for Congressional representatives vigorously to represent the interests of 

their constituents before administrative agencies engaged in informal, general policy rulemaking . 

. . .  Where Congressmen keep their comments focused on the substance of the proposed rule . . . 

administrative agencies are expected to balance Congressional pressure with the pressures 

emanating from all other sources.”).  As noted in Sokaogon Chippewa, “[b]ecause accusations of 
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improper political influence are easy to make, courts have to be careful in determining just which 

of those accusations are substantial enough to merit further consideration and extra-record 

discovery.”  961 F. Supp. at 1280.   

Here, there is no basis for inferring that the Department made a decision it otherwise would 

not have made because emails had been exchanged between Department employees, the Tribe, 

and a congressional staffer about the timing of the notice of availability for the FEIS.  All Plaintiffs’ 

evidence shows is that the Department, the Tribe, and a congressional staffer were all concerned 

about arriving at a final decision before January 20.15 

2. Federal Defendants do not have to document what the PDAS actually 
reviewed. 

Plaintiffs wonder if the PDAS actually reviewed the Record of Decision (“ROD”) and other 

decision documents because the AR does not document what came into Mr. Roberts’s hands and 

when.  The ROD is signed by PDAS Roberts and that is all the evidence Plaintiffs need.  Plaintiffs 

are not entitled to invade the deliberative process of the Department to determine what the PDAS 

actually read prior to executing the ROD.  See United States v. Morgan, 313 U.S. 409, 422 (1941) 

(holding that it is not the function of courts to probe the integrity of the administrative process by 

allowing questions as to “the manner and extent of [the decisionmaker’s] study of the record and 

his consultation with subordinates”).  Nor does the fact that the PDAS made several decisions on 

January 19 and that there were draft RODs circulating before the comment period closed suggest 

bad faith.  A high level decisionmaker can and must delegate work leading to a final decision.  

Braniff Airways, Inc. v. Civil Aeronautics Bd., 379 F.2d 453, 461 (D.C. Cir. 1967) (“It is well 

                                       
15 Plaintiffs also appear to suggest that the decision process should have halted when 

Plaintiffs alleged a conflict of interest on the part of a BIA employee.  ECF No. 57 at 24.  The 
record shows the Department treated their allegations seriously, addressed them, and concluded 
they were baseless.  AR x5691. 
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settled that even in the adjudicatory process, an administrative officer may rely on subordinates to 

sift and analyze the record and prepare summaries and confidential recommendations, and the 

officer may base his decision on these reports without reading the full transcript.”).  And there is 

no rule stating when it is permissible to begin drafting a decision document.  So long as the 

Department considered all comments submitted during the comment period and appropriately 

modified the draft decision document as needed in response to comments, drafting could begin 

before the close of the comment period.  See AR x6047 (January 16, 2017 email between 

Department employees describing who is working on which sections of the ROD and asking to be 

sent Stand Up’s comments when they arrive). 

This line of attack derives from Plaintiffs’ request for more procedural documents in the 

record.  See ECF No. 57 at 16; ECF No. 57-1 at 10.  Again, all such documents that can be located 

are in the record.  See Jacobson Decl. at ¶ 6.h.; see supra, Section III.A.1.c.  Further, the absence 

of surnaming documents does not invalidate a decision by the final Department decisionmaker.  

See BP Expl. & Oil, Inc., 44 F. Supp. 2d at 38 (“An agency must act consistently with its own 

pronouncements, procedures and policies only when the agency intended to establish a substantive 

rule, one which is not merely interpretive but which creates or modifies rights that can be enforced 

against the agency.”) (internal quotation marks omitted) (quoting Nat’l Latino Media Coal. v. 

FCC, 816 F.2d 785, 788 n.2 (D.C. Cir. 1987)).  Even if procedurally irregular, as Plaintiffs suggest, 

it is not tantamount to bad faith, which requires a “strong showing.”  See Air Transp. Ass’n of Am., 

Inc., 663 F.3d at 487. 

3. The Department’s use of a third-party contractor does not suggest bad faith. 

The CEQ explains that “the term ‘third party contract’ refers to the preparation of EISs by 

contractors paid by the applicant.”  Forty Most Asked Questions Concerning CEQ’s National 
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Environmental Policy Act Regulation, 46 Fed. Reg. 18026-01, 18031 (Mar. 23, 1981) (question 

16: Third Party Contracts).  Third-party contracts may be used where the agency selects the 

contractor and the contractors “execute a disclosure statement . . . specifying that they have no 

financial or other interest in the outcome of the project.”  40 C.F.R. § 1506.5(c).  Third-party 

contractors are regularly used by federal agencies to shoulder the extensive burdens of preparing 

EISs.  In this case, the BIA provided the applicant Tribe a “list of consultants qualified to perform 

the [EIS],” and the Tribe recommended selection of AES.  AR x16151 at 16152.  BIA accepted 

the recommendation and chose AES.  AR x16154.  The three-party agreement, in accord with CEQ 

guidance, specifies that the Tribe will be responsible for making payment arrangements with the 

contractor under a separate Consulting Contract (§ 2) but further states (§ 5) that “[t]he Tribe 

understands that AES will be working under the technical direction of the BIA and agrees that this 

does not present a conflict of interest under the Consulting Contract.” AR x248 at x248-49.  The 

contract further requires AES to disclaim any “financial interest in the results of the environmental 

analysis or the BIA decision regarding approvals for the project.”  AR x248 (§ 3). 

Plaintiffs can make no bad faith arguments based on the three-party agreement because it 

comports with NEPA.  The fact that the Tribe pays AES, in accord with NEPA, does not mean 

that the Tribe controls AES.  NEPA only requires that the contractor disclaim a financial interest 

in the outcome, which AES did in the three-party agreement, and does not require the agency to 

scrutinize the payment arrangements between the contractor and the Tribe.  The three-party 

agreement further makes clear to all parties concerned that the BIA, and not the Tribe, provides 

direction to AES. 
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Plaintiffs are also wrong in asserting that the Department has “disclaim[ed] control over a 

broad range of AES documents” through the three party agreement.  ECF No. 57 at 26.  The 

relevant provision, Section 7, states: 

Documents are defined as all records that will be used by BIA in reaching the NEPA 
compliance decision which includes all original reports, maps, graphics, computations, and 
plans that directly result from AES’ services under this Agreement are the property of the 
BIA as works for hire.  AES will retain copies of all work products in its files and shall 
provide BIA with copies of such documents at anytime, including after termination of this 
Agreement, upon request.  Records in the possession of AES not used by BIA in reaching 
a NEPA compliance decision shall be the property of AES and deemed outside the services 
identified in this Agreement. 

 
AR x248 at 249-50.  Thus, “documents that directly result from AES’ services under this 

Agreement are the property of the BIA as works for hire.”  Id. at 249.  But documents not part of 

the NEPA work supporting the decision at issue are not property of the BIA.  Further, any such 

documents are certainly non-record.  Although Plaintiffs assert otherwise, this arrangement also 

comports with the record keeping requirement of 36 C.F.R. § 1222.32.  That provision requires 

contractors to “create and maintain records that document” activities on behalf of a federal agency 

and that is exactly what Section 7 of the three-party agreement provides.  Id. § 1222.32(a)(1). 

Finally, Plaintiffs’ concerns about what is subject to FOIA are irrelevant here because this 

is not a FOIA case and this Court distinguishes between FOIA, with its “emphasis on every scrap 

of paper that could or might have been created,” and the “administrative record—the record the 

agency relied upon in its final action.”  TOMAC, 193 F. Supp. 2d at 195.  Documents created by 

AES that were not provided to the Department in the course of the NEPA process are not included 

in the record because they were never considered by the agency.  See Cmtys. Against Runway 

Expansion, Inc. v. FAA, 355 F.3d 678, 688 (D.C. Cir. 2004) (rejecting claim that agency was 

required to disclose “EIS contractor’s draft work product” pursuant to “NEPA or its implementing 

regulations, the APA or any [agency] regulation”); see also Jacobson Decl. at ¶ 6.q. 
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Plaintiffs argue that contractor communications with the Department are not subject to the 

deliberative process privilege for two reasons:  the agency lacks control over them and the 

contractor represents the interests of a client other than the Department.  ECF No. 57 at 27-28.  But 

as discussed above, the third-party agreement shows the requisite control:  the BIA provides 

“technical direction” to the contractor and assumes ownership of all documents that “result from 

AES’ services under this Agreement.”  AR x248 at 249.  Plaintiffs’ reliance on Dep’t of Interior 

v. Klamath Water Users Protective Association, 532 U.S. 1 (2001), does not help them.  There, 

the Court noted that government communications with outside consultants have been treated as 

intra-agency documents and subject to privilege where the consultants “have not been 

communicating with the Government in their own interest or on behalf of any person or group 

whose interests might be affected by the Government action addressed by the consultant.”  Id. at 

12.  The D.C. Circuit has protected such communications even where there is no formal contract 

with or compensation for the consultant.  Nat’l Inst. of Military Justice v. U.S. Dep’t of Def., 512 

F.3d 677, 683-84 (D.C. Cir. 2008).  The relationship with the consultant is not determinative; a 

document is “intra-agency” if it “is submitted by outside consultants as part of the deliberative 

process, and it was solicited by the agency.”  Id. at 684 (internal quotation marks omitted).   

Klamath explains that when a party communicates with an agency “with their own . . . 

interests in mind” rather than the Government’s, their communications cannot be treated as “intra-

agency.”  532 U.S. at 12.  Plaintiffs urge that AES cannot be treated as disinterested because it is 

paid by the Tribe.  But such an arrangement is sanctioned by the CEQ NEPA regulations, which 

also specify steps to be taken to ensure the Government is receiving disinterested advice.  In accord 

with 40 C.F.R. § 1506.5(c), AES executed a disclosure saying it has no financial interest in the 

outcome of the NEPA process.  And the three-party agreement goes further to make express to all 
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parties, especially the Tribe, that BIA directs the consultant:  “The Tribe understands that AES 

will be working under the technical direction of the BIA and agrees that this does not present a 

conflict of interest regarding performance under the Consulting Contract.”  AR x248 at 249. 

IV. CONCLUSION 

For the above-stated reasons, Plaintiffs’ Motion to Complete and/or Supplement the 

Administrative Record and for Leave to Conduct Discovery should be denied.  
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