
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STAND UP FOR CALIFORNIA!, et al.,

Plaintiffs,

v.

UNITED STATES DEPARTMENT OF INTERIOR,
et al.,

Defendants,

and

WILTON RANCHERIA, CALIFORNIA,

Intervenor-Defendant.

Case No. 1:17-cv-00058-TNM

OPPOSITION TO PLAINTIFFS’ MOTION TO COMPLETE AND/OR SUPPLEMENT
THE ADMINISTRATIVE RECORD AND FOR LEAVE TO CONDUCT DISCOVERY

Case 1:17-cv-00058-TNM   Document 59   Filed 04/30/18   Page 1 of 20



i

TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES .......................................................................................................... ii

INTRODUCTION ...........................................................................................................................1

ARGUMENT...................................................................................................................................2

I. DOI’S COMMUNICATIONS WITH ITS ENVIRONMENTAL
CONTRACTOR ARE NOT PART OF THE ADMINISTRATIVE
RECORD .......................................................................................................................2

A. DOI’s Communications With AES Are Privileged ...........................................2

1. The Three-Party Agreement confirms that the
deliberative process privilege applies ...................................................3

2. There is no conflict of interest ...............................................................6

B. Plaintiffs’ Claims Of Misconduct And Bad Faith Are Meritless.......................7

II. PLAINTIFFS ARE NOT ENTITLED TO SUPPLEMENT THE
RECORD .....................................................................................................................11

A. Plaintiffs Are Not Entitled To The Supposedly Missing
Attachments And Procedural Documents They Describe ...............................11

B. DOI Properly Redacted Metadata From Privileged
Communications ..............................................................................................14

CONCLUSION..............................................................................................................................16

Case 1:17-cv-00058-TNM   Document 59   Filed 04/30/18   Page 2 of 20



* Authorities on which we chiefly rely are marked with an asterisk.

ii

TABLE OF AUTHORITIES

Page(s)
CASES:

Am. Petroleum Tankers Parent, LLC v. United States,
952 F. Supp. 2d 252 (D.D.C. 2013) ...........................................................................................7

Am. Wildlands v. Kempthorne,
530 F.3d 991 (D.C. Cir. 2008) ...................................................................................................5

Baptist Mem’l Hosp.-Golden Triangle v. Sebelius,
566 F.3d 226 (D.C. Cir. 2009) ...................................................................................................7

* Blue Ocean Inst. v. Gutierrez,
503 F. Supp. 2d 366 (D.D.C. 2007) .........................................................................................13

* City of Duluth v. Jewell,
968 F. Supp. 2d 281 (D.D.C. 2013) .........................................................................................13

Dep’t of Interior v. Klamath Water Users Protective Ass’n,
532 U.S. 1 (2001)...................................................................................................................2, 6

* Dist. Hosp. Partners, L.P. v. Burwell,
786 F.3d 46 (D.C. Cir. 2015) .............................................................................................11, 12

* Forest Cty. Potawatomi Cmty. v. Zinke,
278 F. Supp. 3d 181 (D.D.C. 2017) ...........................................................................................5

* Marcum v. Salazar,
751 F. Supp. 2d 74 (D.D.C. 2010) ...........................................................................................11

McKinley v. Bd. of Governors of Fed. Reserve Sys.,
647 F.3d 331 (D.C. Cir. 2011) ...............................................................................................2, 3

* Nat’l Inst. of Military Justice v. U.S. Dep’t of Def.,
512 F.3d 677 (D.C. Cir. 2008) ...............................................................................................2, 3

* Oceana, Inc. v. Pritzker,
217 F. Supp. 3d 310 (D.D.C. 2016) .....................................................................................1, 15

Oceana, Inc. v. Ross,
__ F. Supp. 3d __, 2018 WL 999909 (D.D.C. 2018).............................................................3, 7

* Stand Up for Cal.! v. U.S. Dep’t of Interior,
919 F. Supp. 2d 51 (D.D.C. 2013) .........................................................................................2, 7

Case 1:17-cv-00058-TNM   Document 59   Filed 04/30/18   Page 3 of 20



TABLE OF AUTHORITIES—Continued

Page(s)

iii

* Stand Up for Cal.! v. U.S. Dep’t of Interior,
71 F. Supp. 3d 109 (D.D.C. 2014) ................................................................................... passim

Theodore Roosevelt Conservation P’ship v. Salazar,
616 F.3d 497 (D.C. Cir. 2010) .............................................................................................7, 10

REGULATIONS:

36 C.F.R. § 1222.32(a)(1)................................................................................................................5

40 C.F.R. § 1506.5(b) ......................................................................................................................4

* 40 C.F.R. § 1506.5(c).......................................................................................................................4

40 C.F.R. § 1506.10(b)(2)..............................................................................................................10

43 C.F.R. § 46.105...........................................................................................................................4

* Forty Most Asked Questions Concerning CEQ’s National Environmental Policy
Act Regulations, 46 Fed. Reg. 18,026 (Mar. 23, 1981) .........................................................5, 6

OTHER AUTHORITIES:

DOI, Standardized Guidance on Compiling a Decision File and an Administrative
Record (June 27, 2006), available at
https://www.fws.gov/policy/e1282fw5.pdf .............................................................................14

Letter from Sens. Tom Udall and Tom Carper to Hon. Scott Pruitt
(Mar. 12, 2018), available at https://bit.ly/2tH9b0o..................................................................9

Case 1:17-cv-00058-TNM   Document 59   Filed 04/30/18   Page 4 of 20



1

INTRODUCTION

The Federal Defendants produced the administrative record over six months ago. See

ECF No. 37 (Oct. 17, 2017). This Court cleared away the preliminary issues in this case four

months later, when it granted defendants’ cross-motions for summary judgment on Counts 1 and

2. See ECF No. 54 (Feb. 28, 2018). Yet, in spite of their court-ordered obligation to meet and

confer with the Federal Defendants in a good-faith effort to avoid burdening this Court with an

unnecessary motion, plaintiffs let another two months pass before raising any objections to the

record. See ECF No. 56. Then, just seven business days before the deadline for filing a motion

regarding the administrative record, plaintiffs submitted eight, single-spaced pages of itemized

issues they demanded that the Federal Defendants address in less than a week. See ECF No. 57-

1, Attachment A, at 6-13 (Letter from Jennifer A. MacLean to Cody McBride and Steven

Miskinis (Apr. 5, 2018)). Five days later, plaintiffs raised additional concerns. ECF No. 57-1,

Attachment B, at 16. And two days after that, plaintiffs announced still more objections. Id. at

15.

The Federal Defendants carefully addressed each of these alleged issues and offered a

number of corrections and clarifications. ECF No. 57-1, Attachment C, at 19-25 (Letter from

Cody McBride to Jennifer A. MacLean (Apr. 13, 2018)). But addressing legitimate concerns

about the record was never the object of plaintiffs’ late-breaking objections. This motion is

about delay, plain and simple. Not one of plaintiffs’ demands comes close to overcoming the

“strong presumption of regularity that [DOI] properly designated the administrative record.”

Oceana, Inc. v. Pritzker, 217 F. Supp. 3d 310, 316 (D.D.C. 2016) (internal quotation marks

omitted). Instead, plaintiffs’ motion is filled with baseless attacks on the Department’s review of

the Tribe’s fee-to-trust application and a grab-bag of arguments that judges in this Circuit have

already considered and rejected as meritless. See Stand Up for Cal.! v. U.S. Dep’t of Interior, 71
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F. Supp. 3d 109, 122 (D.D.C. 2014); Stand Up for Cal.! v. U.S. Dep’t of Interior, 919 F. Supp.

2d 51, 80-81 (D.D.C. 2013). This Court should deny the motion and allow the parties to proceed

to the merits without further delay.

ARGUMENT

I. DOI’S COMMUNICATIONS WITH ITS ENVIRONMENTAL CONTRACTOR
ARE NOT PART OF THE ADMINISTRATIVE RECORD.

Plaintiffs ask this Court to order the Department to produce communications with

Analytical Environmental Services (AES), the contractor it selected to carry out the

environmental impact survey (EIS) in this case. That demand is a non-starter. The deliberative

process privilege shields an agency’s communications with outside consultants absent

exceptional circumstances not present here. Cutting through plaintiffs’ selective quotations and

misleading paraphrases, there is no basis to invade the privilege.

A. DOI’s Communications With AES Are Privileged.

“The deliberative process privilege rests on the obvious realization that officials will not

communicate candidly among themselves if each remark is a potential item of discovery and

front page news.” Dep’t of Interior v. Klamath Water Users Protective Ass’n, 532 U.S. 1, 8-9

(2001). “[I]ts object is to enhance the quality of agency decisions, by protecting open and frank

discussion among those who make them within the Government.” Id. at 9 (internal quotation

marks and citation omitted). The D.C. Circuit has long extended that protection to outside

consultants who contribute to an agency’s deliberative process under the so-called “consultant

corollary” doctrine. See, e.g., McKinley v. Bd. of Governors of Fed. Reserve Sys., 647 F.3d 331,

336 (D.C. Cir. 2011). And for good reason: “federal agencies occasionally will encounter

problems outside their ken, and it clearly is preferable that they enlist the help of outside experts

skilled at unravelling their knotty complexities.” Nat’l Inst. of Military Justice v. U.S. Dep’t of
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Def. (“NIMJ”), 512 F.3d 677, 683 (D.C. Cir. 2008) (internal quotation marks omitted).1 That is

just what happened here.

To qualify for the deliberative process privilege, a third-party communication must be

“solicited by the agency” and made “as part of the deliberative process.” Id. at 684; accord

McKinley, 647 F.3d at 336. Plaintiffs do not dispute that DOI solicited AES’s work product as

part of the deliberative process. Instead, they claim (at 21-22) that DOI “waived” the privilege

by supposedly “relinquish[ing] control” over AES’s work. Alternatively, plaintiffs assert (at 22)

that AES improperly “represent[ed] the Tribe’s interests.” Plaintiffs misunderstand the legal

standard and distort the facts.

1. The Three-Party Agreement confirms that the deliberative process privilege
applies.

Plaintiffs offer the citation-free claim (at 21-22) that DOI has “relinquished the requisite

control over AES to entitle their communications to deliberative process privilege.” There is no

legal or factual basis for that argument. To the contrary, the D.C. Circuit has held that even

informally solicited input is fully protected. Because an agency need not pay or contract with the

outside party to invoke the privilege, it follows that it need not exercise any control over that

party’s work. See NIMJ, 512 F.3d at 683-84 (finding “no reason why the absence of a contract

or compensation should differentiate” outside experts “from the ‘typical’ outside agency

consultants”). All that matters is that the agency sought and obtained third-party input, which

DOI obviously did here.

1 Although the “consultant corollary” doctrine arises most frequently in Freedom of
Information Act (FOIA) cases, “courts in this District apply the same test used in [FOIA] or
common law privilege cases” when considering privilege claims in the Administrative Procedure
Act (APA) context. Oceana, Inc. v. Ross, __ F. Supp. 3d __, 2018 WL 999909, at *6 (D.D.C.
2018).
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In fact, National Environmental Policy Act (NEPA) regulations contemplate exactly the

kind of arrangement that DOI, AES, and the Tribe entered into here. Those regulations provide

that an EIS “shall be prepared directly by or by a contractor selected by the lead agency.” 40

C.F.R. § 1506.5(c); see also 43 C.F.R. § 46.105 (“A Responsible Official may use a contractor to 

prepare any environmental document in accordance with the standards of 40 CFR 1506.5(b) and

(c).”). Notably absent from that regulation is any requirement that the lead agency actually

retain the contractor. What matters—under the regulation, as under the precedent—is that the

lead agency “select[s]” the contractor.  40 C.F.R. § 1506.5(c) (emphasis added).  The Three-

Party Agreement (Agreement) scrupulously adheres to that requirement. It states that “AES is

the environmental consulting firm that BIA selected in accordance with 40 CFR § 1506.5(c).”  

AR248 (Agreement § 1.0).2 It further provides that “BIA will act as the lead agency for purposes

of NEPA” and that “AES agrees to act as the project manager on behalf of and at the direction of

BIA.”  AR249 (Agreement § 5.0).  That is more than enough to invoke the privilege.      

In an effort to manufacture the appearance of irregularity, plaintiffs suggest that the

Agreement is somehow designed to shield relevant materials from judicial scrutiny. That is both

irrelevant and untrue. Again, the consultant corollary doctrine does not depend on the existence

of any contractual or control relationship—let alone on compliance with the Federal Records

Act. But even if it did, the Agreement complies with all of the applicable regulations.

With respect to ownership, the regulation cited by plaintiffs requires that government

agencies that hire contractors ensure that those contractors “create and maintain records that

document” their work for the government and “specify in the contract Government ownership

and the delivery to the Government of all records necessary for the adequate and proper

2 All record materials cited in this opposition are included in Exhibit A.

Case 1:17-cv-00058-TNM   Document 59   Filed 04/30/18   Page 8 of 20



5

documentation of contractor-operated agency activities and programs in accordance with”

procurement guidelines.  36 C.F.R. § 1222.32(a)(1).  Plaintiffs do not explain how that regulation 

would apply here, given that DOI did not hire AES. See Forty Most Asked Questions

Concerning CEQ’s National Environmental Policy Act Regulations (“NEPA Q&A”), 46 Fed.

Reg. 18,026, 18,031 (Mar. 23, 1981) (noting that consultants hired by applicants through three-

party agreements are not subject to procurement guidelines). But even if the regulation did

apply, the Agreement complies with it; it vests ownership of all documents “used by BIA in

reaching the NEPA compliance decision” in BIA.  AR249 (Agreement § 7.0).  Plaintiffs do not 

suggest that documents not used by BIA are part of the administrative record—nor could they.

The record includes only those materials that were “before the [agency decisionmaker] at the

time he made his decision.” Am. Wildlands v. Kempthorne, 530 F.3d 991, 1002 (D.C. Cir. 2008)

(internal quotation marks omitted). The Agreement makes clear that those materials belong to

BIA.

With respect to control, this Court has recently held that a substantially identical three-

party agreement between BIA and AES gave BIA the “extensive supervision and control over

AES’s collection and analysis of the data” necessary to make the data “agency records” for

FOIA purposes simply by providing that “AES acted on BIA’s behalf in serving as project

manager”—just as the Agreement here does in § 5.0.  Forest Cty. Potawatomi Cmty. v. Zinke,

278 F. Supp. 3d 181, 196 (D.D.C. 2017) (internal quotation marks and brackets omitted). The

Agreement also obligates AES to “provide BIA with copies” of “all work products . . . at 

anytime, including after termination” of the Agreement.  AR249-50 (Agreement § 7.0) (emphasis 

added). There can be no serious argument that any materials created in connection with the EIS

are beyond BIA’s reach.
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2. There is no conflict of interest.

Plaintiffs insinuate in the alternative that the privilege does not apply because AES was

improperly beholden to the Tribe. That, too, is wrong. To be sure, the privilege does not apply

where an outside consultant “represent[s] an interest of its own, or the interest of any other

client.” Klamath, 532 U.S. at 11. But plaintiffs’ charge is baseless. Plaintiffs apparently

recognize as much because rather than explain any conflict that they contend exists, plaintiffs

complain that the Tribe agreed to pay AES’s fees in a separate consulting contract that plaintiffs

apparently assume DOI has not reviewed. Mot. 22-23. Even if DOI had never seen AES’s

contract with the Tribe, the Agreement itself provides that “AES agrees to act as the project

manager on behalf and at the direction of BIA.”  AR249 (Agreement § 5.0) (emphasis added).  

The Agreement also required the Tribe to acknowledge that it “understands that AES will be

working under the technical direction of the BIA and agrees that this does not present a conflict

of interest under the Consulting Contract.” Id. And AES expressly “represents that AES has no

financial interest in the results of the environmental analysis or the BIA decision regarding the

approvals for the project.”  AR248 (Agreement § 3.0).  In other words, the Agreement handed 

control over AES’s work to BIA, and the Tribe waived any conflict that BIA’s direction might

entail.

There is nothing unusual or improper about an applicant paying a contractor selected by

an agency to carry out technical work of this kind. To the contrary, federal guidelines expressly

contemplate such arrangements. See NEPA Q&A, 46 Fed. Reg. at 18,031. As the Agreement

explains, “the Tribe, and BIA have agreed to use third-party consultants” in light of the “limited

resources of the BIA and to expedite the preparation of the environmental documentation and

other required project approvals.” AR248 (Agreement § 1.0). Plaintiffs should know better;
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another judge of this Court has already considered identical arguments and found them

unpersuasive. See Stand Up for Cal.!, 919 F. Supp. 2d at 80-81 (considering a virtually identical

three-party agreement with AES). There is no conflict here and nothing wrong with the parties’

arrangement.

B. Plaintiffs’ Claims Of Misconduct And Bad Faith Are Meritless.

The consultant corollary doctrine sinks plaintiffs’ efforts to compel production of DOI’s

communications with AES. “Courts in this District have long held that materials that fall within

the scope of the deliberative process privilege are not part of the administrative record.”

Oceana, Inc., 2018 WL 999909, at *6; see also, e.g., Stand Up for Cal.!, 71 F. Supp. 3d at 122;

Am. Petroleum Tankers Parent, LLC v. United States, 952 F. Supp. 2d 252, 265 (D.D.C. 2013).

Plaintiffs acknowledge (at 16) that “[t]he APA limits judicial review to the administrative

record” absent a “strong showing of bad faith or improper behavior or when the record is so bare

that it prevents effective judicial review.” Theodore Roosevelt Conservation P’ship v. Salazar,

616 F.3d 497, 514 (D.C. Cir. 2010) (internal quotation marks omitted); accord Baptist Mem’l

Hosp.-Golden Triangle v. Sebelius, 566 F.3d 226, 230 (D.C. Cir. 2009). In a vain effort to fit

into one of those exceptions, plaintiffs dedicate pages of their motion to smearing DOI’s review

of the Tribe’s application. But each of plaintiffs’ supposed examples of impropriety collapses

when one actually reads the underlying documents.

Plaintiffs open with a series of communications they claim show an improper “goal” of

“push[ing] this gaming application through before the administration changes.” Mot. 18

(quoting AR3753). What plaintiffs conveniently omit is that BIA personnel ascribed that “goal”

to the Tribe. AR3753 (BIA staffer: “They are trying to push this gaming application through

before the administration changes.” (emphasis added)). That is not improper. Nor is there
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anything untoward about the fact that the Tribe’s chairman sent emails and made phone calls (at

15, 17-18) to BIA personnel asking about the application’s status. After sixty years with no land,

it is not hard to see why the chairman would have wanted to complete the fee-to-trust process

without the further disruption and delay inevitably occasioned by a change in administration.

Nor was DOI’s response to the Tribe’s communications remotely inappropriate or

suggestive of bad faith. The very emails that plaintiffs cite show DOI personnel expressing some

mild annoyance about the chairman’s outreach and their efforts to respond politely without

promising anything. See, e.g., AR3753 (BIA staffer: “He calls up here just about everyday. We

had a conference call last Thursday and we told him that you would probably be giving a

qualified endorsement. He is probably just bugging you to see if you did it.” Assistant Regional

Solicitor: “He sounded a bit panicked on his voice message. I suppose I’ll call him back

today.”).3

Plaintiffs struggle to make the most mundane interactions seem nefarious, as in this

exchange between Principal Deputy Assistant Secretary–Indian Affairs Larry Roberts and a BIA

official, which plaintiffs highlight (at 17):

BIA official: “[The chairman] called and left me a voicemail asking for a status
meeting with you on their FTT. Obviously wants it done before January. Let me
know if you want me to have [your assistant] start scheduling this.”

Roberts: “Sure.”

AR5554-55. If this was the stuff of bad faith, government would grind to a halt. The same goes

for an offhand comment (at 18, 19) in an email from a title company employee to a low-level

BIA staffer that a Boyd Gaming official told the title company “the BIA would like to have the

3 This is the same passage plaintiffs quote misleadingly (at 18) to suggest that DOI
“informed the Tribe . . . that they would give the Tribe a ‘qualified endorsement.’ ” 
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land taken into trust before 1/20/17.” AR3248. Plaintiffs’ suggestion (at 19) that bad faith can

be inferred from the fact that this staffer “did not object” to that aside strains credulity.

Other examples that plaintiffs cite appear troubling only in their misleading presentation.

For instance, plaintiffs assert (at 18) that “[n]umerous emails . . . confirm Defendants’ rush to 

publish notices” in the lead up to the final decision. In fact, all of the cited emails relate to a

single chain, share the same subject line, and were sent over a span of just two hours in response

to a single request from Mr. Roberts. See AR6063-65. Or consider plaintiffs’ suggestion (at 19)

that DOI improperly pressed forward without “address[ing] questions regarding a conflict of

interest involving the Regional Director’s relationship with tribal members.” What plaintiffs fail

to mention is that they raised that supposed conflict on January 6, 2017 in a desperate eleventh-

hour bid to derail the process. See AR5693-94. One of DOI’s ethics attorneys resolved the

matter less than two weeks later, concluding that “a reasonable person with knowledge of the

relevant facts would not question [the Regional Director’s] impartiality.” AR5692.

Plaintiffs’ efforts to cast routine intra-governmental interactions as improper are similarly

unavailing, as with their claim (at 18) that DOI bowed to “pressure[]” from the Senate

Committee on Indian Affairs. There is nothing improper about a Hill staffer making an agency

aware of a Senator’s views on a pending decision. Congressmen, Senators, and their staffs do

that regularly. Compare, e.g., AR5634 (“urg[ing] Interior” to approve the Tribe’s application),

with Letter from Sens. Tom Udall and Tom Carper to Hon. Scott Pruitt (Mar. 12, 2018),

available at https://bit.ly/2tH9b0o (“urg[ing]” EPA to withdraw a proposed rule change).

Plaintiffs seize on DOI’s response that it was “aware of the deadline” to publish an EIS by

December 16, 2016 and had “every intention of meeting it” to suggest some impropriety.

AR5634. But the reality is much less interesting than plaintiffs’ innuendo: NEPA regulations set
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a minimum 30-day waiting period after publication of the final EIS before an agency can make a

final decision on a proposed action. See 40 C.F.R. § 1506.10(b)(2). Counting backwards from

January 19, 2017, and taking into account the days on which the Federal Register is published,

that meant that December 16, 2016 was the latest date DOI could publish the final EIS with the

possibility of approving the Tribe’s application before the agency found itself in the midst of a

change in administrations that could bring additional delays as appointees changed and

familiarized themselves with the agency’s docket.

Even less persuasive is plaintiffs’ intimation (at 17) that there was something

inappropriate about DOI officials “continu[ing] to edit the [draft] FEIS, weeks after the Office

[of Indian Gaming] indicated that its review was complete.” It is hardly surprising that other

offices within DOI continued to review and comment on the draft, and plaintiffs do not even

attempt to explain why it should seem suspicious. Nor is there anything untoward about the fact

that lawyers in DOI’s Solicitor’s Office were reviewing the draft FEIS the day it was set to be

published. See AR6067 (email from Acting Assistant Solicitor of Interior). What would be

surprising is if an important document intended to form the basis of a final agency decision did

not pass through multiple stages of review before it was published in the Federal Register.

With nothing approaching the “strong showing of bad faith or improper behavior” this

Court’s precedents require, plaintiffs cannot compel DOI to turn over its privileged

communications or produce a privilege log. Theodore Roosevelt Conservation P’ship, 616 F.3d

at 514 (internal quotation marks omitted). Once again, plaintiffs should know better; that

argument failed the last time they made it, too. See Stand Up for Cal.!, 71 F. Supp. 3d at 122

(“The plaintiffs’ request for a privilege index for documents not included in the AR is without

legal basis.”).
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II. PLAINTIFFS ARE NOT ENTITLED TO SUPPLEMENT THE RECORD

Plaintiffs face an equally steep climb in their effort to supplement the record. “A court

that orders an administrative agency to supplement the record of its decision is a rare bird.”

Marcum v. Salazar, 751 F. Supp. 2d 74, 78 (D.D.C. 2010) (Lamberth, C.J.) (internal quotation

marks omitted). The D.C. Circuit permits a court to order supplementation under just “three

unusual circumstances: (1) the agency deliberately or negligently excluded documents that may

have been adverse to its decision; (2) the district court need[s] [more] background information in

order to determine whether the agency considered all of the relevant factors; or (3) the agency

failed to explain administrative action so as to frustrate judicial review.” Dist. Hosp. Partners,

L.P. v. Burwell, 786 F.3d 46, 55 (D.C. Cir. 2015) (internal quotation marks omitted).

“A plaintiff cannot merely assert,” moreover, “that materials were relevant or were before

an agency when it made its decision.” Marcum, 751 F. Supp. 2d at 78. To overcome the “strong

presumption that [the] agency has properly compiled the entire record of materials that it

considered,” the plaintiff “must put forth concrete evidence that the documents it seeks to add to

the record were actually before the decisionmakers” and “considered by the agency in

connection with [its] decision.” Stand Up for Cal.!, 71 F. Supp. 3d at 116-17 (internal quotation

marks omitted). Plaintiffs cannot meet that burden or plausibly articulate how the materials they

seek fit any of the exceptions. The Federal Defendants respond to these arguments in more

detail, but the Tribe notes some of plaintiffs’ more egregious demands below.

A. Plaintiffs Are Not Entitled To The Supposedly Missing Attachments And
Procedural Documents They Describe.

Plaintiffs complain (at 9) that the administrative record appears to be missing certain

attachments and procedural documents. As explained in the Federal Defendants’ opposition,
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DOI is providing plaintiffs with an index that connects attachments with their parent emails.

Plaintiffs’ remaining claims are unavailing.

Plaintiffs quibble (at 10) with DOI’s explanation of which attachment accompanied an

email concerning documents that the Tribe asked the Department to sign so that the Tribe could

obtain title commitments without purchasing title insurance. See AR214-15. But plaintiffs are

stuck at the starting gate because an email later in the same chain makes plain that the

Department did not sign the attached documents and that the Tribe decided to “go ahead and buy

a policy” instead. AR214. So even if the attachments were missing from the record altogether,

they could not possibly have been “considered by the agency in connection with [its] decision.”

Stand Up for Cal.!, 71 F. Supp. 3d at 116-17. And plaintiffs do not even attempt to explain how

the supposedly missing attachment fits into one of the exceptions described above.

Plaintiffs’ next bid (at 10-11) is to fault the Department for not clicking on a link in an

email from the Tribe’s chairman and then including whatever documents the link directed it to.

See AR2630. Again, though, plaintiffs have no theory for how those documents could satisfy

this Court’s high bar for supplementation.

Plaintiffs assert (at 11) that it “appears” that certain “procedural” documents are missing

from the record, without which plaintiffs claim they cannot confirm whether DOI complied with

its “notice or internal procedures.” But the examples plaintiffs offer are Federal Register notices

and the documents transmitting them. Whether in the AR or not, any other Federal Register

notices were “not withheld” because they are “a matter of public record.” Dist. Hosp. Partners,

786 F.3d at 56 (internal quotation marks omitted) (rejecting request to supplement AR with

congressional testimony). And, in any event, a plaintiff cannot overcome the presumption of

regularity “merely [by] proffering broad categories of documents and data that are ‘likely’ to
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exist as a result of other documents that are included in the administrative record.” City of

Duluth v. Jewell, 968 F. Supp. 2d 281, 288 (D.D.C. 2013); see also Blue Ocean Inst. v.

Gutierrez, 503 F. Supp. 2d 366, 369 (D.D.C. 2007) (same).

Plaintiffs speculate (at 13-14) that the Department must not have searched every relevant

custodian because there are supposedly not enough duplicate call invitations in the 26,000-plus

pages of the record. They reject the Department’s explanation that it would be “unduly

cumbersome and repetitive” to include every duplicate on the grounds that there are some

duplicates and the Department did not affirmatively state it had “performed any kind of

systematic de-duplication” when it produced the record. Missing from all of this probing is any

account of how call invitations fit into one of the three categories plaintiffs must satisfy to

compel supplementation. To the extent the “missing” invitations could suggest that a relevant

custodian’s files were not searched, plaintiffs must nevertheless “identify the materials allegedly

omitted from the record with sufficient specificity” and “introduce concrete evidence to prove

that the specific documents allegedly missing from the record were before the actual

decisionmakers involved in the challenged agency action.” Duluth, 968 F. Supp. 2d at 288

(internal quotation marks omitted). They make no effort to do so.

Finally, plaintiffs contend (at 14) that it is “highly implausible” that no documents

relating to conference calls, such as agendas, notes, and minutes, were generated. But courts in

the Circuit have repeatedly rejected arguments that “because there are certain documents in the

administrative record, it follows that there must have been discussions and analyses . . . and the

notes of those discussions, whether occurring in person or through email or by phone, must also

exist.” Blue Ocean Inst., 503 F. Supp. 2d at 369-70; see Duluth, 968 F. Supp. 2d at 291. And, in
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this case, the Federal Defendants have stated that any documents that might have been created

were never “added to the agency file.” ECF No. 57-1, Attachment C, at 22.

Plaintiffs protest (at 15) that this violates departmental guidelines—supposedly because

DOI personnel either should have taken notes they did not take, or should have included notes

they did take in the AR. None of that is relevant to the applicable legal standard. And, in any

event, the guidance that plaintiffs cite requires documentation only of “[s]ubstantive meetings

that are relevant to the decision-making process” and expressly provides that “documents created

solely for an employee’s personal convenience, even if they help that employee perform his or

her official duties, should not be included in the AR.” DOI, Standardized Guidance on

Compiling a Decision File and an Administrative Record 4, 9 (June 27, 2006), available at

https://www.fws.gov/policy/e1282fw5.pdf. Plaintiffs do not contend that any of the meetings

they think should have been documented were “substantive” and “relevant.” Nor do they give

any reason to suspect any documents that might have been created were not “solely for an

employee’s personal convenience.”

B. DOI Properly Redacted Metadata From Privileged Communications.

Plaintiffs separately challenge DOI’s redactions of metadata from privileged emails

(at 11-13), claiming that plaintiffs need the metadata to “verify” the Department’s claims of

privilege in the underlying communications. But plaintiffs are not entitled to verify anything.

This is not a civil discovery dispute in which the parties may check up on one another’s claims of

privilege. Plaintiffs’ demand for metadata is nothing more than a bid to get a privilege log by

other means.

Because “privileged and deliberative materials are not part of the administrative record as

a matter of law,” courts in this Circuit “routinely den[y]” requests “for privilege logs of
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documents that may have been withheld from an administrative record on grounds of privilege or

deliberative process.” Stand Up for Cal.!, 71 F. Supp. 3d at 122-23 (collecting cases). One

reason for that rule is that “requiring the [agency] to identify and describe on a privilege log all

of the deliberative documents would invite speculation into an agency’s predecisional process

and potentially undermine the limited nature of review available under the APA.” Id. at 123

(internal quotation marks omitted). Forcing the Department to show who was exchanging

privileged or deliberative communications with whom and when would have the same effect.

“The Court of Appeals has discouraged courts from delving into the internal deliberations of

agencies, even to evaluate a claim of privilege, absent a showing of bad faith.” Oceana, 217 F.

Supp. 3d at 319. With no such showing here, plaintiffs may not compel DOI to disclose its

deliberative process.

Retreating, plaintiffs offer several scattershot observations (at 12 & n.5), to which the

Federal Defendants have already offered thorough responses. First, they note that the index to

the administrative record fails to identify the bases for a number of redactions. The Federal

Defendants have already confirmed, however, that the redactions protected confidential business

and cultural information. ECF No. 57-1, Attachment C, at 19-20. Second, they point out that in

documents 5845 and 6026 of the AR, the index identifies opposing counsel to whom the

attorney-client privilege cannot attach. But the relevant redactions do not occur in the emails

between opposing counsel, and the Federal Defendants have confirmed that separate emails

subject to the attorney-client privilege have been redacted. Id. at 20. Finally, plaintiffs observe

that the Federal Defendants have redacted entire pages of text. But, as they concede, the Federal

Defendants clarified that “[n]o factual information has been redacted,” id., and plaintiffs have not

produced any concrete evidence to the contrary.
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CONCLUSION

For the foregoing reasons and those advanced by the Federal Defendants, the Tribe

respectfully requests that this Court deny plaintiffs’ motion in its entirety and enter judgment in

accordance with the Proposed Order filed by the Federal Defendants.

DATED this 30th day of April, 2018.
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