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I. BACKGROUND AND SUMMARY OF THE ARGUMENT 

Try as they might in their Response, Plaintiffs cannot escape that the integral aspects of this 

case are in North Dakota, not Texas—the alleged trespass and injury, the pipeline, the land, the Three 

Affiliated Tribes, the tribal governance, the Reservation, and the BIA Fort Berthold Agency, among 

others. See Motion (“Mot.”),1 at 1-15.  Wholly ignoring that the location of the alleged wrong is of 

“primary importance” in venue transfer determinations,2 especially in cases involving property 

located in the transferee district,3 Plaintiffs lead the Court through multiple red herring arguments 

about factors that courts hold are given little weight.  The truth is the Western District is not the home 

district of Plaintiffs or any known putative class members,4 making the assumption that their chosen 

forum is convenient far less reasonable.5     

 Despite the fact that the Amended Complaint (Doc. 28) (“FAC”) itself demonstrates a strong 

local interest in the North Dakota district, Plaintiffs incredibly make the bold and baseless assertions 

that “North Dakota Does Not Have a Relation to This Litigation Or Its Outcome” (Resp., at 27) and 

there are “no local North Dakota interests to consider.” Resp., at 3.  But at its core this dispute 

concerns a North Dakota pipeline that Plaintiffs say is trespassing on their land in North Dakota, and 

Plaintiffs seek to have the pipeline removed.  FAC, at ¶129.  The underground pipeline services the 

Bakken Region of North Dakota and has done so for over 50 years, transporting crude oil from the 

                                                
1 “Motion” refers to the Memorandum in Support of Defendants’ Motion to Transfer (Doc. 25).  
2  See, e.g., Lemery v. Ford Motor Co., 244 F.Supp.2d 720, 732 (S.D. Tex. 2002). 
3 Wyandotte Nation v. Salazar, 825 F. Supp. 2d 261, 262 (D.D.C. 2011) (plaintiff Tribe filed suit in 
D.C. against the Secretary of the Interior, whose home office is in D.C., but plaintiffs’ claims were 
held to arise in the district [Kansas] where the property at issue was located and thereby the court 
transferred there under section 1404(a), despite plaintiffs arguing their claims arose in D.C.); Kephart 
v. United States, 242 F. Supp. 469, 470–71 (E.D. Pa. 1965) (transferring from the district where 
plaintiffs resided to the district where the alleged trespass occurred and land was located). 
4 The majority of Known Potential Non-Party Allottees reside in North Dakota, and none are known 
to reside in the Western District.  Sanford Aff., ¶ 6.  Plaintiffs do not state that any reside in the 
Western District.  Resp., at 2, 5.   
5 Mot., at 16-17; Sinochem, 549 U.S. 422, 430 (2007); Vassallo v. Goodman Networks, Inc., No. 5:14-
CV-743-DAE, 2015 WL 502313, at *5 (W.D. Tex. Feb. 5, 2015).  
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Bakken Region to a refinery in Mandan, North Dakota, which employs over 250 people, and a rail 

spur in Fryburg, North Dakota.  Sanford Aff., ¶¶ 9, 51; FAC, at ¶ 82. These facts demonstrate a very 

strong local interest in North Dakota, but not the Western District, about which Plaintiffs’ Response 

is completely silent.  

 Instead, Plaintiffs chose to focus most of their Response on a single flawed argument—that 

the headquarters of Defendants, a national company, were located in San Antonio when the events 

allegedly giving rise to the lawsuit occurred6—claiming, against a wealth of authority, that transfer 

from a district where a defendant has a principle place of business is “without precedent.” Resp., at 

1, 7.  To the contrary, there is precedent to transfer from a defendant’s home district especially where, 

as here, the dispute arose out of a defendants’ assets, business, and/or operations elsewhere.  Indeed, 

the defendant’s residence is not an exclusive or determinative factor, and not even the most weighted 

factor; courts have applied the applicable public and private interest factors and transferred cases 

under 1404(a) from a defendant’s principle place of business to another district such as where the 

alleged wrong occurred.  See infra at II.A.   

Also telling, not once do Plaintiffs mention in their Response the related North Dakota 

Lawsuit, a putative class action lawsuit covering the same subject matter against these same 

Defendants pending in North Dakota (Mot., at 14-15)—which courts hold is a “paramount 

consideration” when deciding whether to transfer to the location of the alleged wrong.  See, e.g., In 

re Volkswagen of Am., Inc. (“Volkswagen III”), 566 F.3d 1349, 1351 (Fed. Cir. 2009).7 The interests 

                                                
6 As Plaintiffs note, Defendants were recently acquired by Marathon Petroleum (Resp., at 4 and Ex. 
B), with their headquarters being moved to Ohio. See Sanford Aff., ¶ 55. Personnel in the offices in 
Bismarck, Dickinson, and Tioga, North Dakota, are involved in day-to-day operations of the Pipeline, 
and the refinery is Mandan, North Dakota.  Sanford Aff, at ¶¶ 16, 18, 51.  
7 Curiously, Plaintiffs cite to the inapplicable case of Greater Yellowstone Coal. v. Bosworth, 180 
F.Supp.2d 124, 130 (D.D.C. 2001).  Resp., at 8.  However, in Greater Yellowstone, unlike here, the 
defendants were seeking to transfer their case to a specific judge, contending that the judge was and 
had presided over related issues.  180 F.Supp.2d at 129.  The court there held that the potentially 
related case was “very different from the [case defendants sought to transfer].”  Id.  Here, Defendants 
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of justice are not served by proceeding in both the Western District and North Dakota—having 

lawsuits pending in separate districts is a waste of time, money, and judicial and party resources.  And 

the fact that the North Dakota district, where the case more properly belongs, is going to have to 

expend time and resources on that related litigation anyway (where no defendant is moving to transfer 

venue) essentially moots Plaintiffs’ arguments regarding court congestion.  

 Finally, the Response, which focuses on factors that courts have traditionally given limited 

weight, ignores what courts say is one of the most important factors—convenience of non-party 

witnesses. Plaintiffs cannot overcome Defendants’ proof that the majority of non-party witnesses are 

within 100 miles from Minot. Mot., at 26-27. Minot is undeniably more convenient than the Western 

District and where crucial witnesses are much more likely to voluntarily appear. Importantly, 

Plaintiffs have not disputed the location of the numerous non-party witnesses that Defendants have 

identified residing outside of the Western District or identified any additional witnesses not affiliated 

with Defendants who reside in the Western District.  Nor do Plaintiffs dispute that the vast majority 

of the non-party witnesses are within 100 miles of the North Dakota district, instead focusing on 

whether North Dakota witnesses, who are undeniably more likely to volunteer testimony in their own 

backyard, can be compelled to appear by subpoena anywhere, and the cost of flights to Minot, when 

the vast majority are within driving distance of the courthouse.  Resp., at 18-23.  

 Defendants have overwhelmingly proven that the private and public factors clearly favor 

transfer to North Dakota, a place where this case could have been brought.   

                                                
simply seek to transfer this case to the district in which it belongs.  The fact that there is a related 
pending lawsuit in that district against the same Defendants relating to the same alleged trespass, 
which Plaintiffs have not disputed, actually provides an additional “paramount consideration” 
favoring transfer.  Volkswagen III, 566 F.3d at 1351.  This likely explains why Plaintiffs do not 
mention the North Dakota Lawsuit in their Response. 
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II. ARGUMENT  

A. Plaintiffs’ emphasis on Defendants’ prior headquarters is misplaced. 

 Plaintiffs’ Response is centered on the meritless argument that Defendants seek to transfer the 

case out of their “own home district” and allege that this constitutes “forum shopping” (Resp., at 7),8 

even though Defendants seek to transfer to the district where their operation of the pipeline allegedly 

trespassed, the alleged harm occurred, and a parallel suit is pending.  The prior location of Defendants’ 

headquarters, argued throughout Plaintiffs’ Response, is not a factor for the Court to consider as a 

preliminary or primary consideration.  Rather, it should be weighed along with other elements as a 

part of the public and private interest factors. This fact, taking into account that this suit relates to 

Defendants’ business in North Dakota where the events, evidence, and witnesses are located, weighs 

heavily in favor of transfer. There is no support that a defendant’s so-called home district 

“dramatically impacts [the 1404(a)] analysis,” or that courts are “extremely reluctant” to transfer out 

of such district, even if the events arose elsewhere.  Resp., at 7, 9. To the contrary, courts have 

transferred cases out of a defendants’ “home district” for the exact reasons advanced by Defendants 

here—that the operative events allegedly occurred in the venue where transfer is sought, and the 

property at issue is located there.   

 For example, in Devon Energy Prod. Co., L.P. v. GlobalSantaFe S. Am., CIV A H-06-2992, 

2007 WL 1341451, at *3 (S.D. Tex. May 4, 2007), like here, plaintiffs opposed a 1404(a) transfer of 

venue from the district where four of five defendants had their principal place of business. The court, 

                                                
8 Plaintiffs reliance on Van Dusen v. Barrack, 376 U.S. 612, 634 (1964) is misplaced.  Plaintiffs assert 
that because Eighth Circuit jurisprudence providing that Plaintiffs do not have a federal common law 
trespass claim (and thus no federal question jurisdiction) is unfavorable, their efforts to try to run from 
that jurisprudence and dismissal of their case should be ignored.  Resp., at 8.  However, Van Dusen 
dealt with differences in state substantive law between the forums.  376 U.S. at 633-34, But here, 
Plaintiffs argue that their trespass claim (and thus subject matter jurisdiction) flows solely from 
federal law.  FAC, ¶¶ 64-66.  For the reasons set forth in Defendants’ Motion to Dismiss (Docs. 43, 
44-1, and 45), there is no such federal common law claim available to Plaintiffs, and thus, no federal 
question jurisdiction in any federal court, regardless of Circuit.  See infra at n. 15. 
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however, granted defendants’ motion to transfer to Louisiana, where the alleged injury occurred. The 

Devon court found that the “place of the alleged wrong”—which it described as “one of the more 

important factors”—was a factor strongly favoring transfer.  Id at *9.  Further, as the location of the 

injury, Louisiana also had a greater local interest in the trial, despite the fact that Houston was the 

defendants’ principal place of business.  Id at *9. The court also found persuasive that, like here, there 

was another pending action in Louisiana brought against four of the defendants arising from the same 

events, holding “the interests of justice will not be served by the maintenance of two suits arising 

from the same occurrences in two separate district courts.” Id.   

 Similarly, in Dominguez v. Black Elk Energy, LLC, No. 3:13-CV-420, 2014 WL 637072, at 

*1 (S.D. Tex. Feb. 18, 2014), plaintiff brought suit in the district of the defendant’s principal place of 

business, and opposed a 1404(a) transfer of venue to Louisiana—where the alleged tort occurred.  

The court held that the convenience of the witnesses and the local interest weighed strongly in favor 

of transfer to Louisiana, where the alleged wrong occurred (described as “one of the most important 

factors”), despite the defendant’s principal place of business in the district where suit was filed. In 

reaching its decision, the Dominguez court likewise found that related litigation in the transferee 

district, and the fact that plaintiff was not located in the district of filing weighed heavily in favor of 

transfer.  Id. at *3-6.  Other courts have held similarly.  Accord Watson v. Fieldwood Energy Offshore, 

LLC, 181 F. Supp. 3d 402, 413 (S.D. Tex. 2016)(transferring from the defendant’s principal place of 

business to the Western District of Louisiana where the action arose); Wyandotte Nation, 825 F. Supp. 

2d  at 262 (transferring to district where claims arose and where the property subject of the lawsuit 

was located despite defendant’s principal place of business in the district of filing). 

 Plaintiffs’ reliance on U.S. Ethernet Innovations, LLC v. Cirrus Logic Inc., No. 6:12-CV-366 

MHS-JDL, 2013 WL 12213098, at *1 (E.D. Tex. Mar. 28, 2013) is misplaced, and does not, as 

Plaintiffs allege, stand for the general proposition that courts are “extremely reluctant” to transfer a 
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case out of a defendant’s home district, where the alleged harm is unrelated to that home district.  

Resp., at 7.  Ethernet was a patent infringement case where the court applied Federal Circuit law 

requiring it to “assume that the bulk of all relevant evidence will come from the accused infringer.” 

Having to “assume” the bulk of the relevant documents were in the district where the accused 

defendants reside, the court refused to transfer primarily because the accused infringers had failed to 

identify the location of documents outside the district. Ethernet, 2013 WL 12213098, at *2.  In other 

words, Ethernet involved a failure of proof sufficient to overcome a presumption uniquely applied in 

patent infringement cases.  Here, by contrast, Defendants have established the bulk of relevant 

evidence is found in North Dakota, where the pipeline and property are located and the alleged harm 

occurred.  Moreover, the Ethernet court found that the scope of the infringement was at a national 

level and therefore the alleged harm was not in any specific location.  Id at *5 (finding “in a patent 

infringement case, the alleged injury does not create a substantial local interest in any particular 

district”). Here, by contrast, the alleged harm caused by trespass is uniquely in North Dakota.   

B. Plaintiffs fail to address the related North Dakota Litigation 

 Plaintiffs concede that their venue choice outside their own home district in this class action 

suit is not afforded traditional deference (Resp., at 10; Mot., at 16-17). But their Response never 

addresses the North Dakota Lawsuit, a class action lawsuit asserting similar claims against the same 

Defendants relating to the same pipeline and alleged trespass but asserted by putative class members 

in their home district of North Dakota where the alleged harm arose (see Mot., at 14), or the parallel 

suit’s impact on the 1404(a) analysis. “[T]he existence of multiple lawsuits involving the same issues 

is a paramount consideration when considering whether a transfer is in the interest of justice.” See 

Volkswagen III, 566 F.3d at 349 (emphasis added).  It makes great sense to proceed in North Dakota, 

where the cause of action arose, the property is located, and the vast majority of witnesses reside. 
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Duplicate litigation is inconvenient for parties and witnesses. “To permit a situation in which 

two cases involving precisely the same issues are simultaneously pending in different District Courts 

leads to the wastefulness of time, energy and money that § 1404(a) was designed to prevent.” 

Rodriguez v. Creative Concepts Inc., No. 3:12-CV-2978-P, 2013 WL 2370569, at *4 (N.D. Tex. May 

30, 2013) (citations omitted). Duplicate litigation impacts many of the private and public factors. 

Affinity Labs of Texas, LLC v. Blackberry Ltd., No. 6:13-CV-362, 2014 WL 10748106, at *7 (W.D. 

Tex. June 11, 2014). A single court overseeing these cases “would avoid wasteful duplication of effort 

by two courts on essentially the same issues.” Affinity Labs of Texas v. Samsung Electronics Co., Ltd., 

968 F.Supp.2d 852 (E.D. Tex. 2013); Houston Trial Reports, Inc. v. LRP Publications, Inc., 85 

F.Supp.2d 663, 671 (S.D. Tex. 1999) (finding judicial economy “favors transfer of venue if transfer 

would enable different cases involving the same parties or issues to be heard in a single forum.”); see 

also Devon, 2007 WL 1341451, at *5–6; Dominguez, 2014 WL 637072, at *1.9  

C. Private interest factors weigh in favor of transfer to the District of North Dakota, where 
the actions giving rise to this lawsuit allegedly occurred and where witnesses are located. 

Courts hold that the following private interest factors are paramount in the decision whether 

to transfer under 1404(a), all of which strongly favor transfer to North Dakota: the location of the 

alleged harm/ injury; the accessibility for non-party witnesses; and the existence of parallel litigation 

in another district. Seeberger Enterprises, Inc. v. Mike Thompson Recreational Vehicles, Inc., 502 F. 

Supp. 2d 531, 539 (W. D. Tex. 2007) (“[o]ften cited as the most important factor” is the convenience 

                                                
9 Plaintiffs half-heartedly question whether North Dakota is a district where this action might have 
been brought.  Resp., at 9 n. 5.  As set forth in the Motion, Plaintiffs have asserted their claims against 
all Defendants, including that Defendants trespassed on land in North Dakota and that a substantial 
part of the alleged events or omissions giving rise to the claim occurred in North Dakota.  See, e.g., 
Mot., 1-15, 18; Sanford Aff., Ex. A-V; FAC at ¶¶ 2-3, 6-64, 71-101, 121-149.  Defendants have made 
more than the necessary showing that North Dakota is a district where this action might have been 
brought.  Indeed, a lawsuit has already been brought against the same Defendants in North Dakota 
involving similar claims related to the same pipeline and alleged trespass of the same tracts of land.  
Sanford Aff., Ex. V.  Defendants have not and will not challenge venue or personal jurisdiction.  
Instead, they are seeking dismissal on similar grounds upon which it seeks dismissal of this lawsuit.     
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of witnesses, “most particularly nonparty witnesses who are important to the resolution of the case”); 

Lemery, 244 F.Supp.2d at 732 (the place of the alleged wrong is “of primary importance”); 

Volkswagen III, 566 F.3d at 1351 (parallel litigation is a “paramount consideration”). Plaintiffs 

essentially ignore these most important factors, and instead spend many pages raising speculation 

(not evidence) on the location of documents—which factor Plaintiffs admit is given far decreasing 

emphasis anyway due to advances in copying technology and information storage.  Resp., at 11.  

1. The location of documentary proof, which is not afforded great weight, nonetheless 
favors transfer to the District of North Dakota.  

Instead of focusing on the actual location of relevant proof, Plaintiffs make much of the fact 

that Mr. Sanford, who executed his affidavit in this district, was able, in light of 2019 information 

technology, to compile certain documents. Resp., at 12-13.  Judge Furgeson addressed similar 

arguments in Markowitz v. Miller Brewing Co., SA-06-CA-0550-WRF, 2006 WL 3327648, at *5 

(W.D. Tex. Oct. 25, 2006), and concluded that plaintiff’s accessibility argument may go to the weight 

assigned to the factor in the court’s balancing; it does not mean the factor should be eliminated. While 

some documents may be located and/or accessible in San Antonio, the primary sources of proof are 

located in North Dakota, not the Western District. See, e.g., Sanford Aff., at ¶¶ 16-18, 27, 40-51, 55.  

Further, Plaintiffs wholly disregard the importance of physical evidence in this suit, which 

concerns alleged trespass of a pipeline, the operation of which is alleged by Plaintiffs to “exclude 

Plaintiffs from possession” of their property located within the District of North Dakota, and which 

pipeline Plaintiffs are requesting be “removed” and the land “restored.”  See, e.g., FAC, at ¶¶ 100, 

123, 126.  Plaintiffs further request that Defendants “disgorge” the profits earned from the North 

Dakota pipeline and from the refinery in Mandan, North Dakota.  Id.  The property itself is an 

important source of proof, based on Plaintiffs’ own allegations.  See, e.g., Wyandotte Nation, 825 F. 

Supp. 2d at 262 (in a case in which the plaintiff Tribe filed suit in D.C. against the Secretary of the 

Interior, whose home office is in D.C., the Court found that the plaintiffs’ claims arose in the district 
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[Kansas] where the property at issue was located and transferred there); Kephart v. United States, 242 

F. Supp. 469, 470–71 (E.D. Pa. 1965) (transferring to the district where the alleged trespass occurred 

and the subject  land was located); Aluminal Indus., Inc. v. Newtown Commercial Assocs., 89 F.R.D. 

326 (S.D.N.Y. 1980) (transferring to Connecticut where property at issue was located). 

Finally, Plaintiffs speculate that the BIA records may have been sent to an offsite storage 

facility (despite the fact that there is an ongoing proceeding concerning the right-of-way-easement, 

and the Fort Berthold office would undeniably be in the best position to request records wherever 

they are located).  Resp., at 13-15.  Plaintiffs also speculate that none of the Tribal Agencies’ evidence 

in North Dakota would be available because the Tribe is unlikely to grant access because the Tribe is 

not subject to compulsory process. Id. Plaintiffs fail, however, to support their assumptions.  And 

Plaintiffs later concede that “it is possible that the Fort Berthold Agency may have some relevant 

recent records” (Resp., at 16), making their argument simply incongruous. Indeed, as recently as May, 

2018, Plaintiffs’ counsel was directing correspondence to the Fort Berthold BIA Superintendent, in 

New Town, North Dakota.  See Sanford Aff., at Ex. Q.  Moreover, Plaintiffs ignore that the Tribe and 

BIA might be willing to comply with document requests—something they are much more likely to 

do if the suit is pending in their own backyard.     

2. The location of non-party witnesses strongly favors transfer.  

Convenience of potential non-party witnesses is one of the most important factors in the 

court’s analysis. Seeberger, 502 F. Supp. 2d at 539.  Here, Plaintiffs have not disputed the location of 

the numerous non-party witnesses that Defendants have identified residing outside of the subpoena 

power of the Western District, nor have Plaintiffs identified any additional witnesses not affiliated 

with Defendants who reside in the Western District.  And Plaintiffs do not dispute that the vast 

majority of the non-party witnesses are within 100 miles of the North Dakota district.  Instead, 

Plaintiffs argue that "even if... [certain] identified non-party witnesses are relevant, …they are not 
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subject to the absolute subpoena power of the District of North Dakota because tribal employee 

witnesses are not subject to... subpoena power.” Resp., at 18.   

But as a preliminary matter, Plaintiffs ignore that at least five groups of important non-party 

witnesses are indisputably subject to the North Dakota Court’s subpoena power. See Mot., at 8-12, 

14-15, 26-27; Sanford Aff., at ¶¶ 4-6, 24, 27, 31 & Ex. Q, 35, 38, 41, 43, 46.  Conversely, these 

individuals are far outside the Western District’s 100-mile subpoena range. And tribal and BIA 

witnesses, even if they cannot be subpoenaed, are far more likely to appear voluntarily in North 

Dakota than the Western District.  See infra at section C.3 (convenience for willing witnesses).  

Plaintiffs make much of the residence of certain of Defendants’ decision-making employees, 

notwithstanding their operational distance from the events at issue. Resp., at 4.  But Defendants’ 

employees and representatives need not be subject to the court’s subpoena powers, as they must 

appear voluntarily in the district where the suit is pending.  Plaintiffs’ own cited authority makes clear 

this is not a factor to be considered in the venue transfer analysis. Resp., p. 18 n. 16. Vargas v. 

Seamar Divers Int’l, No. 2:10-CV-178-TJW, 2011 WL 1980001, at *5 (E.D. Tex. May 20, 2011).  

3. The large majority of  willing witnesses are driving distance from Minot.  

It is common sense that the vast majority of non-party witnesses, most within 100 miles of the 

courthouse in North Dakota, will be far more willing to appear there than the Western District. 

Plaintiffs allege that “Minot is remarkably inconvenient for those witnesses who reside outside of the 

court’s 100-mile radius and airfares are generally far more costly.”  Resp., at 20.  Plaintiffs’ argument, 

however, disregards that the significant majority of witnesses identified by Defendants are within 

100 miles of Minot, a reasonable driving distance.  Furthermore, regarding those who reside outside 

of a 100-mile radius, as Plaintiffs put it, these witnesses are “at least a four-and-a-half hour drive from 

Minot.” Resp., at p. 21.  While Plaintiffs go to great lengths to argue flight times and flight costs 

(Resp., at 21), Plaintiffs have simply glossed over the fact that Minot is driving distance for the vast 
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majority of the non-party witnesses, which is the hallmark of witness convenience and cost. None are 

within reasonable driving distance of the Western District, making it less likely any will voluntarily 

appear there. Specifically, regardless of whether they are subject to compulsory process, Defendants 

identified over ten groups of witnesses located within 100 miles of the courthouse in Minot. Mot., at 

26-2710—all are naturally more likely to voluntarily appear in North Dakota than the Western District. 

Plaintiffs also raise a red herring as to voluntary attendance for willing putative class members.  

As for putative class members as potential witnesses, Plaintiffs’ Response at 19-20 cites to 2016 

enrollment statistics of the Three Affiliated Tribes—which is curious for two reasons.  First, the 

statistics pertain to all enrolled Tribal members, but not all enrolled Tribal members are putative class 

members.  Indeed, Plaintiffs contend that approximately 90 acres of land in the Reservation are at 

issue in this lawsuit, but admit that the Reservation consists of approximately 980,000 acres in total, 

including 343,000 allotted acres.  See Doc. 38, at 1-2.  Thus, the statistics do not provide relevant 

information as to the residency of the named Plaintiffs or putative class members.11  Second, even if 

the statistics were relevant, they would further support transfer to North Dakota, because they show 

that only 278 of all enrolled Tribal members reside in Texas, as compared to 8,755 who reside in 

North Dakota.  See Resp., at Ex. N (Doc. 39-2).  In fact, 5,454 reside on the Reservation.  Id. 

Finally, Plaintiffs allege “[w]hile Defendants list a number of hypothetical tribal and federal 

witnesses, they fail to outline the substance of their testimony.” Resp., at p. 19. This argument entirely 

overlooks pages 19-25 of Defendants’ Motion and supporting proof, detailing the substance of 

testimony of the identified potential witnesses.  Mot., at 19-25. 

                                                
10 Plaintiffs do not dispute the location of any of these witnesses as recited in the Sanford Affidavit, 
all of which can be confirmed through publicly available information.   
11 Of course, the 48 named Plaintiffs know exactly where they themselves reside, yet Plaintiffs’ 
Response is devoid of any suggestion that any of them resides in this District.  Only one named 
Plaintiff is identified by Plaintiffs as even living in Texas; in Ft. Worth.  Resp., at Ex. H (Doc. 39-2). 
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D. Public Factors Also Weigh in Favor Of Transfer to the District of North Dakota.  

Public interest factors weigh heavily in favor of North Dakota where the alleged cause of 

action arose, the property is located, and the alleged trespass occurred, because there is a strong local 

interest there.  The public interest issue raised by Plaintiffs (i.e., court congestion) is speculative and 

primarily mooted due to the parallel case already pending in North Dakota.    

1. Court congestion, the most “speculative” of factors, is essentially mooted by the pending 
parallel litigation, and does not favor the Western District.  

Although Defendants concluded that “court congestion” is essentially “neutral” as “both 

courts are busy,”12 Plaintiffs nonetheless focus most of their public interest discussion on this factor 

alone, even though this issue is largely mooted by the pending parallel litigation (which the North 

Dakota court will handle nonetheless).  Resp., at 23-26.  It is curious that Plaintiffs focused so much 

ink on this public interest factor.13  Indeed, as this Court has held, “[t]he Court is careful… not to 

place undue weight on [congestion] statistics,” acknowledging that court congestion is considered the 

“most speculative” of the factors. Vassallo, 2015 WL 502313, at *5.  Instead of addressing traditional 

statistics considered by courts such as volume of cases and time of resolution, see id., Plaintiffs’ 

suggest that the number of judgeships, or that Judge Hovland is scheduled to take Senior Status, 

should be the Court’s point of focus. Resp., at p. 26. The Response, however, provides no support for 

the conclusion that these facts would negatively or materially impact the statistics cited by Defendants 

or the timely resolution of the matter in North Dakota.14  

                                                
12  See Mot., at 32.   
13 Even if Plaintiffs contended the possibility of delay and prejudice, “this factor only applies in ‘rare 
and special circumstances’ and must be established by clear and convincing evidence.” Devon, 2007 
WL 1341451, at *8 
14 The article Plaintiffs cite actually suggests that any court congestion in the District of North Dakota 
will actually decrease. Specifically, the article quotes Judge Hovland as saying that when he 
eventually takes Senior Status, his “intention is to continue to carry a fairly full-time caseload.”  Resp., 
at Ex. V (Doc. 39-4).  Judge Hovland is hopeful that two full-time Judgeships can be filled before he 
takes Senior Status.  Id.  Thus, in addition to Judge Hovland maintaining a “fairly full-time caseload,” 
the District would also have two full-time Judges—as compared to the one (Judge Hovland).  Id.     
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2. The location of the alleged injury and property strongly favors transfer.  

Plaintiffs’ Response wrongly claims that this District has a strong local interest, solely because 

of Defendants’ place of business in the Western District.  The fact that certain executives remain in 

the Western District is of little to no weight, however, in this case involving the allegedly trespassing 

pipeline in North Dakota. The location where the events took place and the location of the land, 

property, and oil transport that could be impacted by this case’s outcome have far greater weight in 

determining the local interest, and whether the court should transfer venue under 1404(a). See, e.g., 

Devon Energy, 2007 WL 1341451, at *5–6 (transferring case from defendants’ principal place of 

business to the district where the cause of action arose, recognizing a stronger local interest there).   

Plaintiffs make the bold assertion that “North Dakota Does Not Have a Relation to This 

Litigation” (Resp., at 27), despite their Amended Complaint demonstrating a strong local interest 

there.  Plaintiffs describe this case as concerning a North Dakota pipeline trespassing on their property 

in North Dakota, and Plaintiffs seek through this lawsuit to have the pipeline removed.  FAC, at ¶ 

129.  The request for removal of the pipeline evidences a strong local interest in North Dakota, as the 

underground pipeline that Plaintiffs seek to have removed has been servicing the Bakken Region of 

North Dakota for over 50 years—transporting crude oil from the Bakken Region in North Dakota to 

a refinery in Manda, North Dakota, which employs over 250 people, and to a rail spur in Fryburg, 

North Dakota. Sanford Aff., ¶¶ 9, 51; FAC, at ¶ 82 (“The operation of the Mandan refinery is 

dependent on the crude oil supplied by the Pipeline.”). Plaintiffs also allege that Defendants are 

required to “disgorge” the profits earned from the pipeline and from the Mandan refinery itself (FAC, 

at¶ 126-27), further evidencing a local interest in the outcome of this case, as it directly impacts 

individuals and the North Dakota local economy.  It also raises important local issues there about how 

to get oil out of the Bakken Region without the pipeline Plaintiffs seek to have removed. Plaintiffs’ 

Response is completely silent on these issues.  Moreover, the majority of putative class members are 
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residents of North Dakota, and none are known to be residents in the Western District, a fact which 

solidifies that the local interest is in all respects focused in North Dakota, not the Western District. 

3. Familiarity with the forum law weighs in favor of transfer. 

Familiarity of the forum with the governing law in the case favors transfer.  Mot., at 34-35.  

Plaintiffs’ entire argument on this factor rests on the faulty assumption that “federal law governs 

Plaintiffs’ trespass claims.”  Resp., at 30.  For all of the reasons set forth in Defendants’ 12(b)(1) and 

12(b)(6) dismissal grounds (Docs. 43, 44-1, and 45), Plaintiffs’ lawsuit should be dismissed.15  Even 

if Plaintiffs had another basis for subject matter jurisdiction, any trespass claim would arise, if at all, 

under North Dakota state law (the location of the alleged harm and the property at issue).  Plaintiffs’ 

other “Counts” would similarly arise, if at all, under North Dakota state law.  FAC, at ¶¶130-149.  

Thus, this factor favors transfer to the district court of North Dakota.  See Mot., at 34-35.  

III. CONCLUSION 

For the foregoing reasons, and in the interest of justice, this Court should transfer this case to 

the District of North Dakota—the clearly more convenient forum under 28 U. S. C. § 1404(a).  

                                                
15 As summary only, Plaintiffs bring suit concerning their individual beneficial surface interests in 
individually allotted tracts, but no legally cognizable federal common law rights exist with respect to 
lands allocated to individual Indians, as distinguished from tribal rights to lands.  Oneida Indian 
Nation of New York v. County of Oneida (“Oneida I”), 414 U.S. 661, 676-77 (1974) (affirming Taylor 
v. Anderson, 234 U.S. 74 (1914)); see, e.g., Wolfchild v. Redwood Cnty., 824 F.3d 761, 767 (8th Cir. 
2016), cert. denied sub nom., Wolfchild v. Redwood Cnty., Minn., 137 S. Ct. 447 (2016) (affirming 
dismissal of federal common law claims asserted by individual Indians concerning “lands allocated 
to individual Indians, not tribal rights to lands,” and holding that under the Supreme Court’s landmark 
decisions in Oneida I and II, “federal common law claims arise when a tribe ‘assert[s] a present right 
to possession based... on their aboriginal right of occupancy which was not terminable except by act 
of the United States,’” but that rule does not apply to possessory claims regarding “lands allotted to 
individual Indians” (citing County of Oneida v. Oneida Indian Nation (“Oneida II”), 470 U.S. 226, 
229-230 (1985); Oneida I, 414 U.S. at 676-77)); see also Round Valley Indian Hous. Auth. v. Hunter, 
907 F. Supp. 1343, 1348 (N.D. Cal. 1995) (reiterating Oneida I and holding that “actions involving 
an Indian tribe as a party claiming a possessory right in land arising under federal law should be 
adjudicated by the federal courts,” but “actions which involve individual members of tribes where the 
underlying action does not involve an Indian tribe’s possessory rights should be adjudicated by state 
courts” (citing Oneida I, 414 U.S. at 676-77; Chuska Energy Co. v. Mobil Exploration & Producing 
N. Am., Inc., 854 F.2d 727, 730 (5th Cir. 1988)).     
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