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MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 
[FED. R. CIV. P. 12(b)(1) and (6)] 

 

Case No. 3:16-cv-00195-TMB 

 
This is an employment action against the Alaska Native Tribal Health Consortium 

(ANTHC), Andrew Teuber, and Roald Helgesen brought by plaintiffs Joan M. Wilson, ANTHC’s 
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former outside counsel and subsequently its Chief Ethics and Compliance Officer, and Paul 

Franke, M.D., the Alaska Native Medical Center’s (ANMC’s) former Chief Medical Officer.   

Wilson and Franke originally filed this case as a False Claims Act (FCA) qui tam lawsuit, 

based principally on information Wilson learned while representing ANTHC as its counsel.1  

Plaintiffs’ qui tam complaint was filed under seal on August 29, 2016.2  Roughly fifteen months 

later, the Department of Justice declined to pursue the matter.3  Wilson and Franke elected to 

continue litigating the matter, but not as a qui tam action.  Their First Amended Complaint 

abandoned qui tam entirely, and in both that complaint and the current Second Amended 

Complaint, Plaintiffs instead assert only employment-related claims.4   

There are at least three reasons why the Court should dismiss this action. 

First, Count I alleges retaliatory discharge in violation of the False Claims Act (FCA) 

against ANTHC, Teuber, and Helgesen, presumably under 31 U.S.C. § 3730(h)(1).5  This count 

                                                 
1 See Dkt. 33, Memorandum in Support of Motion to Disqualify, Oct. 12, 2018; Alaska Rules of 
Professional Conduct 1.6, 1.8, 1.9, 1.13, 1.16 and 8.4; Affidavit of Roald Helgesen, Nov. 19, 2018 
at ¶¶ 12-14 (“Helgesen Aff.”).   
2 Dkt. 1, False Claims Act Complaint and Demand for Jury Trial, Aug. 29, 2016.   
3 Dkt. 12, The Government’s Notice of Election to Decline Intervention, Dec. 2, 2017.  The FCA 
requires a relator to serve “[a] copy of the complaint and written disclosure of substantially all 
material evidence and information the person possesses” upon the Government.  31 U.S.C. § 
3730(b)(2).  The Government has the right “to intervene and proceed with the action.”  Id.  If the 
Government declines to intervene and proceed, the relator “shall have the right to conduct the 
action” qui tam, i.e., on behalf of the Government.  Id. § 3730(b)(3).   
4 Plaintiffs allege that their claims arise “under state law” and assert federal diversity jurisdiction 
under 28 U.S.C. § 1332.  Dkt. 49, Plaintiff’s Second Amended Complaint and Demand for Jury 
Trial at 2 ¶¶ 1-2,  Dec. 3, 2018.  But, Plaintiffs do not allege facts showing diversity, and cannot 
meet their burden of proving complete diversity. Plaintiffs are Alaska citizens and ANTHC’s 
principal place of business is Anchorage.  Based on Plaintiffs’ previous description of their 
complaint in their motion for leave to amend, Dkt. 39, Defendants assume that this was a pleading 
error and Plaintiffs intended to assert federal question jurisdiction under 28 U.S.C. § 1331.     
5 Plaintiffs do not specify the statutory basis for their FCA retaliation claim in their Second 
Amended Complaint.   
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fails to state a claim on which relief can be granted.  ANTHC is not subject to the FCA because it 

is not a “person” under the FCA, and a § 3730 retaliation action cannot be brought in the absence 

of a viable FCA claim.  Count I also does not state a claim against Teuber and Helgesen because, 

as a matter of law,  an FCA retaliation claim only lies against an employer, not against individual 

officers or employees of the employer.        

Second, Count II alleges “the tort of wrongful termination”6 against ANTHC, which cannot 

be brought against ANTHC, but only against the United States pursuant to the Federal Tort Claims 

Act.  Among other infirmities, this claim likely is barred by the governing statute of limitations for 

bringing a tort claim against the United States. 

Third, Count III alleges a contract claim against ANTHC under Alaska law.  Plaintiffs’ 

claims as to this Count, and for that matter Counts I and II, are barred because of ANTHC’s tribal 

sovereign immunity from unconsented suit.7 

BACKGROUND 

A. Parties.   

1. Plaintiffs.  Wilson is an attorney, admitted to the Alaska Bar Association in 1996.8  

Wilson was employed as ANTHC’s Chief Ethics and Compliance Officer for roughly twenty 

months, from September 2014 until May 2016.9  Franke is a physician and was an ANTHC 

                                                 
6 Dkt. 49 at 19-20 ¶ 50. 
7 Plaintiffs’ Count IV, “Vicarious Liability,” is not a cause of action at all. 
8 Alaska Directory of Attorneys (Spring 2018) at 130.  Wilson’s Alaska Bar number is 9611069; 
see generally Dkt. 33 at 4-5. 
9  Dkt. 49 at 2 ¶ 3.   
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contractor from October 2013 until June 2016.  During that period, he served as ANMC’s Chief 

Medical Officer.10    

2. Defendants.  As Plaintiffs allege, ANTHC is “a Tribal Organization and inter-

Tribal consortium of federally recognized Alaska Tribes and Tribal Organizations.”11  ANTHC 

was organized in 1997 pursuant to Pub. L. No. 105-83, § 325, which authorized Alaska Native 

tribes to establish an Alaska-wide tribal health consortium to administer tribal health programs 

pursuant to Pub. L. No. 93-638, the Indian Self-Determination and Education Assistance Act 

(ISDEA), 25 U.S.C. § 5301 et seq.,12 and the Indian Health Care Improvement Act (IHCIA), 25 

U.S.C. § 1601, et seq., Section 121 of Pub. L. No. 94-437, as amended.13   

Teuber is the President and Chair of ANTHC.  Helgesen is the Chief Executive Officer of 

ANTHC and the Hospital Administrator of ANMC.   

B. Allegations.  Plaintiffs’ factual allegations are for the most part immaterial to the 

motion at bar, except to the extent the allegations define Plaintiffs’ causes of action and the basis 

for their asserted federal jurisdiction.  In general, Plaintiffs allege that during their employment 

they “observed the day-to-day operations of ANMC, as well as the business practices of ANTHC,” 

                                                 
10 Id.  at 2 ¶ 4.  Plaintiffs are citizens of the State of Alaska.  Wilson is a long-time resident of 
Anchorage, and Franke, at last report, was a resident of Utqiaġvik.  Helgesen Aff. at ¶ 16. 
11 Dkt. 49 at 3 ¶ 5. 
12 Department of the Interior and Related Agencies Appropriations Act, 1998, Pub. L. No. 105-83, 
§ 325(a), 111 Stat. 1543, 1597-99 (1997). 
13 The federal government traditionally provided health services to Alaska Natives and American 
Indians directly, through a network of federally-operated Indian Health Service facilities 
throughout Alaska, including ANMC.  ISDEA and IHCIA enable tribes to assume control and 
responsibility for core governmental programs, functions and services previously provided by the 
Indian Health Service (IHS).  See Exhibit A, Paul Sherry, Health Care Delivery for Alaska Natives: 
A Brief Overview, Circumpolar Health (2003); Helgesen Aff. (describing ANTHC’s structure and 
operations in further detail).  
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and “personally interacted on a daily basis with ANTHC leadership and decision-makers.”14  They 

allegedly “looked into,” “identified,” “discovered,” “investigated,” and “learned” about a variety 

of billing practices that they contend were improper.15  

Wilson is alleged to have been outspoken “about ANTHC’s failure to correct its unlawful 

billing practice,” and to have been “terminated because she voiced her concerns . . . regarding 

ANTHC’s failure to abide by federal and state laws, and regulations and internal policies.”16  

Franke’s situation is alleged differently.  He is not alleged to have been outspoken or to have been 

“terminated.”  Rather, Franke’s “ANTHC contract [was] not [] extended,” and he was allegedly 

“precluded” from receiving a separate locum tenens physician contract when his contract expired, 

presumably (but this is not actually alleged) in retaliation for reporting allegedly improper billing 

practices to management.17   

Plaintiffs’ allegations are most notable for their hyperbole and unsupported accusations of 

misfeasance, malfeasance, and maltreatment.  ANTHC emphatically denies Plaintiffs’ allegations 

and is confident that it was entirely justified in terminating Wilson’s employment and not offering 

Franke a new contract.18  The merits of those employment decisions, however, are not material to 

the motion at bar.    

C. Standard.  This motion is filed under Rule 12(b)(6) for failure to state a claim upon 

which relief can be granted (Counts I and II), and alternatively under Rule 12(b)(1) for lack of 

                                                 
14 Dkt. 49 at 6-7 ¶ 21. 
15 Id. at 7-15 ¶¶ 22-38. 
16 Id. at 15-18 ¶¶ 39-42. 
17 Id. at 18 ¶ 43. 
18 If this matter proceeds to the merits, the evidence will show that ANTHC’s decisions regarding 
Plaintiffs were legally and factually well-founded, and that Plaintiffs’ allegations of retaliation are 
baseless.  See Helgesen Aff. at ¶¶ 13-15. 
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subject matter jurisdiction (all Counts).  When considering a Rule 12(b)(6) motion, the court 

accepts the complaint’s well-pled allegations as true but does not accept unwarranted factual 

inferences or incorrect conclusions of law.19  On a Rule 12(b)(1) motion, the court may go beyond 

the allegations of the complaint and consider facts presented to determine its jurisdiction without 

converting the motion to a Rule 56 summary judgment motion.20     

ARGUMENT 

 The three reasons why this action should be dismissed are discussed seriatim. 

A. Count I: False Claims Act Retaliation.  Although Plaintiffs’ complaint 

confusingly alleges that “[t]his Complaint asserts claims under state law,” it appears that Count I 

alleges violation of the FCA’s retaliation provision, 31 U.S.C. § 3730(h).21  This statutory 

provision requires a plaintiff to show “(1) that he or she engaged in activity protected under the 

[FCA]; (2) that the employer knew the plaintiff engaged in protected activity; and (3) that the 

                                                 
19 To survive under Rule 12(b)(6), “a complaint must contain sufficient factual matter, accepted as 
true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  The Court “accept[s] 
factual allegations in the complaint as true and construe[s] the pleadings in the light most favorable 
to the nonmoving party,” Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031 (9th 
Cir. 2008), but is “not bound to accept as true a legal conclusion couched as a factual 
allegation.” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). Nor is the Court 
“required to accept as true allegations that contradict exhibits attached to the Complaint or . . . 
allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable 
inferences.”  Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998 (9th Cir. 2010). 
20 See, e.g., Wood v. City of San Diego, 678 F.3d 1075, 1083 n.8 (9th Cir. 2012) (“To resolve a 
[Rule 12(b)(1)] factual attack [on jurisdiction], the district court may review evidence beyond the 
complaint without converting the motion to dismiss into a motion for summary judgment.”) 
(internal quotation marks and citation omitted). 
21 Dkt. 49 at 18-19 ¶¶ 44-49.  Confusingly, Plaintiffs assert diversity jurisdiction.  This is 
apparently an error, as diversity does not exist and the predicate facts for diversity are not alleged.  
Id. at 1 ¶ 1.  Federal question jurisdiction may exist for Count I, if that Count arises under 31 
U.S.C. § 3730.  See 28 U.S.C. § 1331. 
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employer discriminated against the plaintiff because he or she engaged in protected activity.”22  

That is, “the plaintiff must be investigating matters which are calculated, or reasonably could lead, 

to a viable FCA action.”23 

If Plaintiffs indeed assert that Count I alleges a violation of § 3730(h), and on that basis 

federal question jurisdiction lies, their § 3730(h) cause of action would not be viable for two 

reasons: (1) the individual defendants are not subject to § 3730(h), and (2) ANTHC is not a 

“person” that may be sued under the FCA because it is a tribal organization.   

1. FCA Retaliation Claims Cannot Be Asserted Against Individuals.  Count I fails 

to state a claim against Teuber and Helgesen because the FCA’s retaliation provision, 31 U.S.C. § 

3730(h), does not create a cause of action against individuals.  Count I is Plaintiffs’ only count that 

alleges claims against the individual defendants. 

Since its initial enactment in 1988,24 § 3730(h) has consistently been interpreted as 

providing a cause of action only against an employer that retaliates against a worker for engaging 

in protected activity, and not against individual supervisors or other individual officers or 

employees of the employer.  This remained true even after Congress amended § 3730(h) in 2009 

to expand the scope of covered plaintiffs.25  The seminal case interpreting the 2009 amendment is 

                                                 
22 Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1103 (9th Cir. 2008) (citing Moore v. 
Cal. Inst. of Tech. Jet Propulsion Lab., 275 F.3d 838, 845 (9th Cir. 2002); United States ex rel. 
Hopper v. Anton, 91 F.3d 1261, 1269 (9th Cir. 1996)). 
23 Moore, 275 F.3d at 845 (citing Hopper, 91 F.3d at 1269).  
24 Pub. L. No. 100–700, § 2, 102 Stat. 4631 (1988). 
25 Under the original version of the statutory text, § 3730(h) specified that it covered retaliatory 
action against “[a]ny employee . . . by his or her employer.”  31 U.S.C. § 3730(h) (2006). The 
current version of § 3730(h)(1) allows anti-retaliation claims by “[a]ny employee, contractor, or 
agent,” rather than limiting such actions to claims by an “employee” against “his or her employer.” 
Compare 31 U.S.C. § 3730(h) (2006), with 31 U.S.C. § 3730(h) (2018). 
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Aryai v. Forfeiture Support Associates, in which the U.S. District Court for the Southern District 

of New York concluded that the amended version of § 3730(h) did not create a cause of action 

against a defendant “in his individual capacity.”26  The Aryai court analyzed the issue in detail, 

concluding that Congress deleted the word “employer” in the amended statute “not to provide for 

individual liability but as a grammatical necessity of expanding the statute’s protections to cover 

a ‘contractor’ or ‘agent’ in addition to an ‘employee.’”27   

Congress expressed its intention to “broaden protections for whistleblowers by expanding 

[§ 3730(h)] to cover any retaliation against . . . people related to or associated with relators, and 

contract workers and others who are not technically ‘employees.’”28  Yet, despite being “aware 

that courts had uniformly rejected individual liability under section 3730(h),”29 Congress did not 

express any similar intent to broaden the group of possible defendants to include individuals.30  

Aryai concludes that this silence suggests that Congress did not intend to change the scope of the 

provision with respect to defendants.  Moreover, the statutory structure would be inconsistent with 

claims against individuals, as several of the mandatory remedies under § 3730(h)(2) include relief 

that only an employer could grant, such as reinstatement. Because “‘remedies such as 

reinstatement’ are remedies ‘[that] a mere supervisor could not possibly grant in his individual 

capacity,’” amended § 3730(h) remains limited to actions against employers.31 

                                                 
26 25 F.Supp.3d 376, 385-87 (S.D.N.Y. 2012). 
27 Id. at 387. 
28 Id. (quoting H.R. REP. NO. 111-97, at *14 (2009)). 
29 Id.  See also H.R. REP. NO. 111-97, at *7 (recognizing the ways in which courts had limited the 
application of the original § 3730(h)). 
30 See Aryai, 25 F.Supp.3d at 386 (“The Report contains no similar statement of intent to expand 
the scope of liability to include individuals.”). 
31 Id. at 387 (alteration in original) (quoting Yesudian ex rel. United States v. Howard Univ., 270 
F.3d 969, 972 (D.C. Cir. 2001)). 
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Nearly every court to consider this issue since Aryai has adopted the same approach and 

concluded that § 3730(h) bars actions against individual defendants in their individual capacity for 

retaliatory discharge.32  “Although a few early cases came to the conclusion that [Congress’s 

deletion of the word “employer”] was a deliberate maneuver and thereby allowed claims to proceed 

against individual supervisors . . . , a consensus has now emerged among the majority of courts to 

decide this issue that individual liability does not exist under the amended § 3730(h).”33  The only 

published Court of Appeals decision on this issue, the Fifth Circuit’s decision in Howell v. Town 

of Ball, similarly concluded that “the reference to an ‘employer’ was deleted to account for the 

broadening of the class of FCA plaintiffs to include ‘contractors’ and ‘agents,’ not to provide 

liability for individual, non-employer defendants.”34 

While the Ninth Circuit has not yet decided this issue, district court decisions within the 

Circuit uniformly agree that “individual defendants cannot be liable for retaliation” under 

§ 3730(h).35  Some of these decisions focus on the employer-employee relationship, rather than 

                                                 
32 See, e.g., United States v. Kiewit Pac. Co., 41 F.Supp.3d 796, 814 (N.D. Cal. 2014) (collecting 
cases that have concluded that § 3730(h) precludes individual liability). 
33 United States v. N. Am. Health Care, Inc., No. 14-CV-02401-WHO, 2015 WL 6871781, at *8 
(N.D. Cal. Nov. 9, 2015) (internal alteration omitted) (quoting Lampenfeld v. Pyramid Healthcare, 
Inc., No. 3:14-cv-0283, 2015 WL 926154 (M.D. Pa. Mar. 4, 2015)). 
34 827 F.3d 515, 529–30 (5th Cir. 2016), cert. denied, 137 S.Ct. 815 (2017).  To the best of 
Defendant’s knowledge, the only other Court of Appeals decision on this issue is the Fourth 
Circuit’s unpublished decision in United States ex rel. Abou-Hussein v. Sci. Applications Int’l 
Corp., 475 F.App’x 851 (4th Cir. 2012). There, too, the court affirmed the district court’s 
conclusion that § 3730(h) does not create a cause of action against individual supervisors.  Id.; see 
United States ex rel. Abou-Hussein v. Sci. Applications Intern. Corp., No. 2:09–1858–RMG, 2012 
WL 6892716 (D.S.C. May 3, 2012). 
35 United States ex rel. Lupo v. Quality Assurance Servs., Inc., 242 F.Supp.3d 1020, 1029 (S.D. 
Cal. 2017); see also United States ex rel. Winter v. Gardens Reg’l Hosp. & Med. Ctr., Inc., No. 
CV 14-08850-JFW (EX), 2017 WL 8793222, at *8 (C.D. Cal. Dec. 29, 2017); United States v. 
Monaco Enters., Inc., No. 2:12-CV-0046-LRS, 2016 WL 3647872, at *10 (E.D. Wash. July 1, 
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simply looking to the “employer” status of the potential defendant, but the result is the same as in 

Aryai and Howell:  liability does not extend to “coworkers, supervisors, or corporate officers” in 

their individual capacity, because those potential defendants have no employment relationship 

with the plaintiff in their individual capacity.36     

Like the district courts in this Circuit, other district courts across the country have 

overwhelmingly adopted the Aryai analysis and agreed that § 3730(h) precludes individual 

liability.37  In fact, the only two cases that actually adopted a contrary approach were both decided 

before Aryai, which is now recognized as the definitive analysis of the issue.38  Because those two 

decisions failed to analyze the legislative history demonstrating the intent behind the 2009 

amendment, as Aryai did, other courts have found them unpersuasive.39  In short, the most 

persuasive federal court decisions from around the country, and all the district court decisions in 

                                                 
2016); Kiewit Pac. Co., 41 F.Supp.3d at 814; Wichansky v. Zowine, No. CV-13-01208-PHX-DGC, 
2014 WL 289924, at *4 (D. Ariz. Jan. 24, 2014). 
36 Kiewit Pac. Co., 41 F.Supp.3d at 814; Wichansky, 2014 WL 289924, at *4. 
37 As a set of representative cases from every circuit in which the district courts have considered 
this issue, these decisions include United States v. Dental Dreams, LLC, 307 F.Supp.3d 1224, 1256 
(D.N.M. 2018); McKoy v. Uliss, No. 17-cv-3398 (BMC), 2017 WL 2963456 (E.D.N.Y. July 11, 
2017); Roberto v. Kent State Univ., No. 5:16CV1305, 2017 WL 1155563 (N.D. Ohio Mar. 28, 
2017); United States ex rel. Wuestenhoeffer v. Jefferson, No. 4:10-CV-00012-DMB, 2014 WL 
7409760, at *8 (N.D. Miss. Dec. 31, 2014); United States ex rel. Black v. Am. Soc’y for Eng’g 
Educ., No. 12-1139, 2014 WL 1765337 (E.D. Pa. May 2, 2014); Perez-Garcia v. Dominick, No. 
13 C 1357, 2014 WL 903114 (N.D. Ill. Mar. 7, 2014); Elkharwily v. Mayo Holding Co., 955 
F.Supp.2d 988 (D. Minn. 2013). 
38 See United States ex rel. Moore v. Cmty. Health Servs., Inc., No. 3:09cv1127 (JBA), 2012 WL 
1069474 (D. Conn. Mar. 29, 2012); Laborde v. Rivera-Dueño, 719 F.Supp.2d 198, 205 (D.P.R. 
2010), vacated on reconsideration, No. 09-1368 JP, 2011 WL 814965 (D.P.R. Mar. 4, 2011). Two 
other decisions addressed this question but did not conclusively answer it. See Fitzsimmons v. 
Cardiology Assocs. of Fredericksburg, Ltd., No. 3:14cv72, 2015 WL 4937461 (E.D. Va. Aug. 18, 
2015) (declining to grant motion to dismiss on this issue given the lack of controlling precedent); 
Weihua Huang v. Rector & Visitors of Univ. of Va., No. 3:11–cv–00050, 2013 WL 865845 (W.D. 
Va. Mar. 7, 2013) (declining to decide the issue because defendants had waived it). 
39 E.g., Kiewit Pac. Co., 41 F.Supp.3d at 814 n.5. 
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the Ninth Circuit, have concluded that amended § 3730(h) did not expand liability to individual-

capacity defendants.  Because § 3730(h) does not create a cause of action against individuals, 

Plaintiffs’ Count I against Teuber and Helgesen fails to state a claim upon which relief can be 

granted as a matter of law under Rule 12(b)(6). 

2. ANTHC is Not a “Person” Under the FCA.   

a. Plaintiffs Concede ANTHC is Not a “Person” Under the FCA.  Count I 

also asserts an FCA retaliation claim against ANTHC.  But Plaintiffs admit that ANTHC has tribal 

status: “ANTHC is . . . a Tribal organization and inter-Tribal consortium of federally recognized 

Alaska Tribes and Tribal Organizations.”40  Plaintiffs are correct, and this District’s decisions so 

hold.41  The FCA only applies to “persons,” however, and the FCA’s definition of “person” does 

not include tribes or inter-tribal consortia such as ANTHC.42  

                                                 
40 Dkt. 49 at 3 ¶ 5.   
41 E.g., Alaska Native Tribal Health Consortium v. Cross, No. 3:12-CV-0065-HRH, 2017 WL 
215964, at *1 (D. Alaska Jan. 18, 2017) (“Plaintiff Alaska Native Tribal Health Consortium 
(ANTHC) is a tribal organization that provides health care services to Alaska Natives, American 
Indians, and other eligible individuals pursuant to Titles I and V of [ISDEA]; the Alaska Tribal 
Health Compact; and plaintiff’s Funding Agreement with the Secretary of Health and Human 
Services.”) (emphasis added). 
42 31 U.S.C. § 3729(a)(1); United States ex rel. Cain v. Salish Kootenai Coll., Inc., 862 F.3d 939, 
942-43 (9th Cir. 2017) (“[T]he Tribe, like other federally recognized Indian tribes, is 
presumptively excluded from the [FCA] term “person.”).  See also Bell v. Dean, No. 2:09-CV-
1082-WKW(WO), 2010 WL 1856086, at *3-4 (M.D. Ala. May 4, 2010) (amendment to § 3730(h) 
removing the word “employer” did not change that States, as sovereigns, are not “persons” subject 
to FCA, including the whistleblower anti-retaliation provision which does not specifically contain 
the word “person”); Weihua Huang v. Rector and Visitors of Univ. of Va., No. 3:11-CV-00050, 
2011 WL 6329755, at *6 (W.D. Va. Dec. 19, 2011) (same); United States v. Tex. Tech Univ., 171 
F.3d 279, 294 (5th Cir. 1999) (Eleventh Amendment bars a private citizen from instituting a qui 
tam action for retaliation on behalf of the United States against a state in federal court where the 
United States has not intervened because “the United States cannot delegate to non-designated, 
private individuals its sovereign ability to evade the prohibitions of the Eleventh Amendment.”); 
Donald v. Univ. of Cal. Bd. of Regents, 329 F.3d 1040, 1043-44 (9th Cir. 2003) (relators not 
entitled to share in government’s settlement proceeds as private parties cannot bring qui tam suits 
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This rule derives from Vermont Agency of Nat. Res. v. United States ex rel. Stevens 

(“Stevens”), in which the United States Supreme Court held that States, as sovereign governments, 

are not “persons” for the purposes of the FCA and that a relator therefore could not bring a qui tam 

action against a State or a State agency.  The Court reasoned that the general use of the term 

“person” in statutes does not include the sovereign: “[States] are sovereigns . . . and both comity 

and respect for our federal system demand that something more than mere use of the word ‘person’ 

demonstrate the federal intent to authorize unconsented private suit against them.”43   

The Stevens analysis applies to tribes and to tribal organizations that share tribes’ sovereign 

status because tribes are “foremost, sovereign nations.  They ‘retain[ ] their original natural rights’ 

as ‘aboriginal entit[ies] antedating the federal [and state] government[s].’”44  In United States ex 

rel. Cain v. Salish Kootenai College, Inc., the Ninth Circuit closely reviewed the history of the 

FCA in the context of Stevens and, after observing that Indian tribes are recognized “as sovereign 

entities,” concluded that “it makes ample sense that we apply to Indian tribes the same interpretive 

presumption that the Court applied to States in Stevens.”45  Simply put, a tribe is not a “person” 

subject to suit under the FCA.  

                                                 
against States which are not considered a “person” for purposes of the FCA so that suit was only 
able to proceed with government intervention) (citing Vermont Agency of Nat. Res. v. United States 
ex rel. Stevens, 529 U.S. 765, 787-88 (2000)).  
43 529 U.S. at 780 n.9.  The Court concluded that “the FCA, both as originally enacted and as 
amended, far from providing the requisite affirmative indications that the term ‘person’ included 
States for purposes of qui tam liability, indicate quite the contrary.”  Id. at 787. 
44 Am. Vantage Cos., Inc. v. Table Mountain Rancheria, 292 F.3d 1091, 1096 (9th Cir. 2002) 
(brackets in original). 
45 862 F.3d at 943, remanded to No. CV-12-181-M-BMM, 2018 WL 2272792, at *4 (D. Mont. 
May 17, 2018) (tribal college was “an arm of the Tribe” and not subject to the FCA); Dahlstrom 
v. Sauk-Suiattle Indian Tribe, No. C16-0052JLR, 2017 WL 1064399, at *3 (W.D. Wash. Mar. 21, 
2017) (citing Howard ex rel. United States v. Shoshone-Paiute Tribes of the Duck Valley 
Reservation, 608 F.App’x 468, 468 (9th Cir. 2015)).    
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b. Congress Has Confirmed ANTHC’s Tribal Status.  Congress in ISDEA 

Title V has expressly stated that inter-tribal consortia like ANTHC have the legal rights of their 

constituent Indian tribes:  

(b) Indian tribe.  In any case in which an Indian tribe has authorized another Indian 
tribe, an inter-tribal consortium, or a tribal organization to plan for or carry out 
programs, services, functions, or activities (or portions thereof) on its behalf under 
this subchapter, the authorized Indian tribe, inter-tribal consortium, or tribal 
organization shall have the rights and responsibilities of the authorizing Indian tribe 
(except as otherwise provided in the authorizing resolution or in this subchapter).  
In such event, the term “Indian tribe” as used in this subchapter shall include such 
other authorized Indian tribe, inter-tribal consortium, or tribal organization.46 
 
Thus, as a matter of statute, confirmed by Plaintiffs’ own admission, ANTHC has the status 

of a tribe under federal law and is not a “person” for FCA purposes. 

c. ANTHC Has Tribal Status Under the Common Law.  If it were not 

enough that Plaintiffs admit ANTHC is a tribal organization and that ISDEA expressly provides 

that tribal organizations like ANTHC have the status of their authorizing tribes, the common law 

leads to the same conclusion.  As exemplified by the separately incorporated educational 

institution in Salish Kootenai College, federal courts have consistently held that the FCA statutory 

exemption is not limited solely to tribes, per se, but also to tribal organizations and 

instrumentalities.  In United States v. Menominee Tribal Enterprises, for example, the district court 

applied Stevens to a tribal enterprise performing ISDEA contracts, and explicitly held that the 

enterprise was not a “person” under the FCA and therefore not subject to FCA suits:  

                                                 
46 25 U.S.C. § 5381(b).  See also Bristol Bay Area Health Corp. v. United States, 110 Fed.Cl. 251, 
254 (2013) (“Congress enacted [ISDEA] to allow federally-recognized Indian tribes and Alaska 
Native villages to contract with the federal government to operate many of the programs that the 
government previously operated for the benefit of the tribes and villages, through what is termed 
a self-determination contract.”); S. REP. NO. 106-221, at 6 (1999), infra. 
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Although the immunity question does not conclusively answer the question of what 
the statute means (i.e., whether a tribe is a ‘person’ under 31 U.S.C. § 3729(a)), the 
existence of immunity is what drives a key statutory interpretation presumption. 
The holding of the Stevens court reiterated the presumption that the term “person” 
does not include the sovereign, the upshot of which is that before a sovereign can 
be sued there must be some “affirmative indications” of Congress’ intent to 
abrogate immunity. And just as Congress “must do something more” to indicate 
that a sovereign state may be sued, it must do so if it intends a sovereign tribe to be 
sued.  Because Stevens turned largely on the statutory presumption afforded 
sovereign entities, and because there is no affirmative evidence that Congress 
intended to allow Indian tribes to be sued under the FCA, I conclude tribes are not 
“persons” under § 3729(a).47 
 
Statutory exemptions such as the “person” exemption in the FCA apply to tribal entities 

which, inter alia, act as “arms of the tribe.”48  In Pink v. Modoc Indian Health Project, Inc., the 

Ninth Circuit, relying on Dille v. Council of Energy Resource Tribes, held that a nonprofit health 

care organization incorporated by two tribes to control a collective ISDEA enterprise was an arm 

                                                 
47 601 F.Supp.2d 1061, 1068 (E.D. Wis. 2009) (citing and quoting Stevens).  Accord United States 
ex rel. Howard, 608 F.App’x at 468 (“The district court correctly concluded that the Tribe, like a 
state, is a sovereign that does not fall within the definition of a ‘person’ under the FCA.”); Order 
of Dismissal for Lack of Subject Matter Jurisdiction at 7, United States ex rel. Braun v. Seminole 
Tribe of Fla., Inc., No. 98-cv-6580-JAL (S.D. Fla. Aug. 31, 1999) (attached as Exhibit B) (holding 
that tribes are not “persons” under FCA because “nowhere in the FCA or its legislative history 
does Congress declare an intention to abrogate sovereign immunity, so that private citizens may 
bring qui tam actions against American Indians tribes, under the FCA.”), aff’d, 232 F.3d 215 (11th 
Cir. 2000) (table decision).   
48 The Ninth Circuit applies tribal immunities and exemptions to tribally controlled entities that 
serve as “more than a mere business” and perform quintessentially governmental functions or 
promote self-governance.  See, e.g., Pink v. Modoc Indian Health Project, Inc. et al., 157 F.3d 
1185, 1187-88 (9th Cir. 1998); Allen v. Gold Country Casino, 464 F.3d 1044, 1046 (9th Cir. 2006) 
(entity established by tribe and operated under compact promoted tribal government, economic 
development and self-sufficiency, and generated revenue that inured to benefit of tribes); E.E.O.C. 
v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1074, 1080 (9th Cir. 2001) (tribal housing authority 
functioned as “arm of the tribal government” when it provided safe and affordable housing via 
funding received under the Native American Housing Assistance and Self-Determination Act, 
which, like ISDEA and IHCIA, is “particularly concerned with the right of Indian self-
determination and tribal self-governance”) (internal quotations omitted).  
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of the tribes for purposes of Title VII because it served as “more than a mere business.”49  The 

Circuit emphasized ISDEA’s intent to maintain the sovereign tribal status of tribal organizations 

carrying out ISDEA functions: 

Both the ISDEA[] and the Title VII “tribe” exemption attempt to aid tribal entities 
in their efforts to conduct their own affairs and economic activities with as much 
autonomy as possible.  Accordingly, the ISDEA[] states, “[n]othing in this Act shall 
be construed as affecting, modifying, diminishing, or otherwise impairing the 
sovereign immunity from suit enjoyed by an Indian tribe.”50  
 

 For the past twenty-five years, it has been settled law in this District that ANTHC’s 

constituent inter-tribal consortia are arms of tribes for purposes of Title VII’s exemption for Indian 

tribes.  In Barnes v. Bristol Bay Area Health Corp., Judge Holland relied on Dille to hold that 

Bristol Bay Area Health Corporation—one of ANTHC’s constituent inter-tribal consortia and an 

Alaska Tribal Health Compact signatory—fell under Title VII’s statutory exemption for tribes.51  

Judge Sedwick more recently affirmed this holding in Montella v. Chugachmiut, where the court 

held that Chugachmiut—one of ANTHC’s constituent inter-tribal consortia and an Alaska Tribal 

Health Compact signatory—similarly fell under Title VII’s statutory exemption for tribes.52  

“While [Chugachmiut] itself is not a tribe,” the court stated, “it is nonetheless exempt under Title 

VII because it is a consortium organization controlled by its member tribes and operated to benefit 

those tribes.”53   

                                                 
49 157 F.3d at 1188 (citing Dille, 801 F.2d at 375-76). 
50 157 F.3d at 1188-89 (quoting 25 U.S.C. § 5332(1) (formerly §450n(1)) and citing Dille, 801 
F.2d at 374). 
51 Order on Motion for Summary Judgment at 4-5, Barnes v. Bristol Bay Area Health Corp., No. 
A92-459 CIV (D. Alaska 1993) (attached as Exhibit C). 
52 283 F.Supp.3d 774, 778-79 (D. Alaska 2017) (determining that Chugachmiut had not waived its 
sovereign immunity for the purposes of Title VII). 
53 Id. at 778 (citing Pink, 157 F.3d at 1188; Dille, 801 F.2d at 375-76). 
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While Title VII is a slightly different context than the FCA, the analogy holds: inter-tribal 

health consortia are considered tribes under federal law.  ANTHC is not a “person” for FCA 

purposes.  Count I thus fails to state a claim upon which relief can be granted as a matter of law 

against ANTHC under Rule 12(b)(6). 

d. The Court should dismiss Count I and retain supplemental jurisdiction 

over Plaintiffs’ remaining claims.  Defendants have begun by addressing ANTHC’s statutory 

exclusion from the definition of “person” and not the broader issue of ANTHC’s tribal sovereign 

immunity because the Ninth Circuit in Salish Kootenai College held that even though the question 

of “whether a particular entity is a ‘person’ under the FCA is tied to whether that entity enjoys 

sovereign immunity,” the statutory interpretation question should be answered first because it “is 

logically antecedent to the question of sovereign immunity.”54   

 If the Court agrees that Count I, the only claim over which this Court has original 

jurisdiction, should be dismissed, ANTHC respectfully asks the Court to exercise its supplemental 

jurisdiction under 28 U.S.C. § 1367(a) and (1) dismiss Plaintiffs’ Count II for failure to state a 

claim under Rule 12(b)(6) and (2) dismiss any remaining claims on tribal sovereign immunity 

grounds under Civil Rule 12(b)(1), discussed in more detail in Section D, infra.  “[W]hen deciding 

whether to exercise supplemental jurisdiction, a federal court should consider and weigh in each 

case, and at every stage of the litigation, the values of judicial economy, convenience, fairness, 

and comity.”55  Because the statutory “personhood” inquiry and the sovereign immunity inquiry 

here share a “virtual coincidence of scope,”56 the interests of judicial economy, convenience, 

                                                 
54 862 F.3d 939, 941 (9th Cir. 2017). 
55 City of Chicago v. Int’l Coll. of Surgeons, 522 U.S. 156, 173-74 (1997) (internal quotation 
omitted). 
56 Vermont Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765, 780 (2000). 
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fairness, and comity strongly weigh in favor of dismissing Plaintiffs’ remaining claims instead of 

requiring the parties to re-litigate a  nearly identical issue in state court.   

B. Count II: “Public Policy” Tort.  Count II alleges a purported state law 

employment-related tort, asserting that ANTHC’s termination of Wilson’s employment and failure 

to renew Franke’s contract “constitute the tort of wrongful termination in violation of the public 

policy of the State of Alaska.”57  Count II does not state a claim and should be dismissed under 

Rule 12(b)(6). 

1. No Public Policy Violation Alleged.  A claim for “the tort of wrongful termination 

in violation of the public policy of the State of Alaska”58 requires the plaintiff to show that a state 

public policy has been violated.  Count II does not specify any Alaska public policy violations.  

Nor, for that matter, was Franke “terminated” at all, “wrongfully” or otherwise: Franke concedes 

his contract ended and simply was not renewed.59  Wilson was indeed terminated from her ANTHC 

position, but it is a mystery from the Second Amended Complaint as to why this is alleged as a tort 

claim.   

In Kinzel v. Discovery Drilling, Inc., “the Alaska Supreme Court recognized that ‘a 

retaliatory discharge in violation of an explicit public policy gives rise to a tort as well as a contract 

claim.’”60  Count II does not identify any “explicit [Alaska] public policy” violated by ANTHC in 

                                                 
57 Dkt. 49 at 19-20 ¶¶ 50-51. 
58 Id. at 19-20 ¶ 50.   
59 Id. at 18 ¶ 43 (“Dr. Franke received notice in early June that his ANTHC contract would not 
be extended.”). 
60 93 P.3d 427, 432 (Alaska 2004).  See also Order on Motions to Dismiss at 26, United States ex 
rel. Dunlap v. Alaska Radiology Assocs., Inc., No. 3:14-cv-00143-TMB  (D. Alaska Mar. 31, 2016) 
(quoting Kinzel, 93 P.3d at 432). 
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the circumstances that led to this matter.61  Further, in Reust, the Alaska Supreme Court “noted 

that it has historically ‘declined to recognize independent torts based upon public policy where 

there are adequate legal alternatives.’”62  The State law contract claim alleged by Plaintiffs in their 

Count III, “Breach of the Covenant of Good Faith and Fair Dealing,” provides exactly that 

“adequate legal alternative.”  

Since Plaintiffs have an adequate Alaska law contract remedy for alleged wrongful 

termination, and since Plaintiffs have failed to identify a State public policy allegedly violated in 

this action, Count II should be dismissed for failure to state a claim under Rule 12(b)(6).  

Additionally, as discussed below, if a tort does exist, Plaintiffs’ tort remedy lies under the Federal 

Tort Claims Act. 

2. The FTCA is Plaintiffs’ Exclusive Tort Remedy.  Additionally, and conclusively, 

any and all tort causes of action arising from Plaintiffs’ employment are barred as against ANTHC.  

Plaintiffs’ tort remedies, if they exist, are exclusively against the United States and must be brought 

under the Federal Tort Claims Act.   

ANTHC, like other signatories to the Alaska Tribal Health Compact, “is deemed . . . to be 

part of . . . the Indian Health Service in the Department of Health and Human Services while 

carrying out” its functions under the Compact and its Annual Funding Agreement with the 

Secretary, 63 and ANTHC’s officers, employees and personal service contractors are “are deemed 

                                                 
61 Dunlap, Order on Motions to Dismiss at 26 (D. Alaska Mar. 31, 2016). 
62 Id. (quoting Reust v. Alaska Petroleum Contractors, Inc., 127 P.3d 807, 813 n.13 (Alaska 2005)).  
See also Walt v. State, 751 P.2d 1345, 1353 (Alaska 1988) (declining to find an implied cause of 
action based on public policy where employee had other legal remedies provided by statute and a 
collective bargaining agreement). 
63 Pub. L. No. 101- 512, Title III, § 314, 104 Stat. 1959-60 (1990). 
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employees of the . . . Service while acting within the scope of their employment in carrying out 

the contract or agreement.”64  Tort claims against ANTHC are deemed to be claims against the 

United States and require exhaustion of federal administrative remedies.65  Plaintiffs do not allege 

exhaustion, nor have they named the United States as a defendant.  Count II should be dismissed 

under Rule 12(b)(6) for failure to state a claim due to the exclusive remedy of the FTCA.66  

C. All Counts Are Barred By Tribal Sovereign Immunity.  And last, all of 

Plaintiffs’ claims are barred by tribal sovereign immunity.67  It is settled federal law that Indian 

tribes and tribal organizations such as ANTHC enjoy sovereign immunity from suit absent their 

express waiver or abrogation of immunity by Congress.68  A waiver of immunity or Congressional 

                                                 
64 Id.  See also Walker v. Chugachmiut, 46 F.App’x 421, 424 (9th Cir. 2002). 
65 28 U.S.C. § 2675(a); 28 U.S.C. § 2679; Shirk v. United States, 773 F.3d 999, 1003 (9th Cir. 
2014) (Congress extended the FTCA to claims “resulting from the performance of functions … 
under a contract, grant agreement, or cooperative agreement authorized by the [ISDEA] of 1975, 
as amended.”); Carroll v. United States, No. 3:13-cv-00223-SLG, 2014 WL 12775501, at *4 and 
n.37 (D. Alaska Apr. 24, 2014) (holding the court lacked jurisdiction over a claim based on the 
alleged actions of an ANMC physician due to the plaintiff’s failure to exhaust FTCA 
administrative remedies); Jerves v. United States, 966 F.2d 517, 521 (9th Cir. 1992) 
(“[A]dministrative claim requirements of Section 2675(a) are jurisdictional in nature, and thus 
must be strictly adhered to.”).       
66 Count II may also be dismissed, alternatively, under Rule 12(b)(1).  See, infra., Section D.  Corey 
v. McNamara, 265 F.App’x 555, 557 (9th Cir. 2008) (where no Federal Tort Claims Act or Privacy 
Act claim invoked federal question jurisdiction, “there can be no pendent jurisdiction for State 
law-based tort claims.”) (citing Herman Family Revocable Tr v. Teddy Bear, 254 F.3d 802, 806 
(9th Cir. 2001)).  Alternatively, if the court finds that Counts II and IV are properly directed at 
ANTHC, as opposed to the United States, then they would be barred by tribal sovereign immunity 
for the reasons discussed above. 
67 Alvarado v. Table Mountain Rancheria, 509 F.3d 1008, 1015–16 (9th Cir. 2007) (“[T]ribal 
immunity precludes subject matter jurisdiction in an action against an Indian tribe.”); Kendall v. 
Chief Leschi School, Inc., No. C07-5220 RBL, 2008 WL 4104021, at *1 (W.D. Wash. Sept. 3, 
2008) (dismissing FCA claim against a corporation organized by the Puyallup Tribe to run a 
school: “[Sovereign] immunity extends to subordinate entities of a tribe when the entity exists to 
perform ‘acts as an arm of the tribe.’”) (citing Allen v. Gold Country Casino, 464 F.3d 1044, 1046 
(9th Cir. 2006); Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 2000)).   
68 Kiowa Tribe of Okla. v. Mfg, Techs., Inc., 523 U.S. 751, 754 (1998).   
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abrogation must be unequivocally expressed and cannot be implied.69  Tribal sovereign immunity 

is jurisdictional, its recognition is not discretionary, and it bars suit against a tribe irrespective of 

the substantive allegations of the claim.70  Once challenged, the party asserting subject matter 

jurisdiction has the burden of proving that jurisdiction exists.71 

ANTHC is covered by tribal sovereign immunity because (1) ISDEA defines ANTHC as 

a tribe and states that it has the same “rights and responsibilities” of any tribe72 and (2) because 

ANTHC acts as an arm of the tribes who entered the Alaska Tribal Health Compact.73  As Plaintiffs 

                                                 
69 Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978). 
70 Armijo v. Pueblo of Laguna, 247 P.3d 1119, 1123 (2010) (“[T]ribal sovereign immunity is not 
a discretionary doctrine that may be applied as a remedy depending on the equities of a given 
situation . . . .  Rather, it presents a pure jurisdictional question.”) (internal quotations and citations 
omitted); California ex rel. Cal. Dept. of Fish and Game v. Quechan Tribe of Indians, 595 F.2d 
1153, 1155 (9th Cir. 1979); Augustine v. United States, 704 F.2d 1074, 1077 (9th Cir. 1983). 
71 Robinson v. United States, 586 F.3d 683, 685 (9th Cir. 2009). 
72 25 U.S.C. § 5381(b) (defining the inter-tribal consortium as an “Indian tribe”) (emphasis added).  
Congress made clear that ANTHC was exactly the inter-tribal consortium that it had in mind when 
crafting this definition.  S. REP. NO. 106-221, at *6 (1999) (“[D]uring the Title III Demonstration 
Project the IHS [Indian Health Service] authorized inter-tribal consortia, such as the co-signers to 
the Alaska Tribal Health Compact, to participate in the Project and that participation has 
experienced great success.  The definition of ‘inter-tribal consortium’ . . . would include consortia 
such as those involved in the Alaska Tribal Health Consortium.”). 
73 “Tribal immunity extends to both corporate and governmental activities of a tribe.  It extends to 
agencies and subdivisions of the tribe, and has been generally held to apply to housing authorities 
formed by tribes.” Marceau v. Blackfeet Housing Auth., 455 F.3d 974, 978 (9th Cir. 2006) (internal 
citations omitted), superseded in part on other grounds, 540 F.3d 916 (9th Cir. 2008).  ANTHC 
readily meets the criteria in Marceau and the lines of cases cited at notes 45-48, supra.  It also 
satisfies the non-exclusive factors described by White v. Univ. of Cal., 765 F.3d 1010, 1025 (9th 
Cir. 2014), including: (1) the method of creation of the entity; (2) the purpose of the entity; (3) the 
structure, ownership and management of the entity, including the amount of control the tribe has 
over the entity; (4) the sovereign’s intent with respect to the sharing of its sovereign immunity 
with the entity; and (5) the financial relationship between the sovereign and the entity.  ANTHC 
easily meets the White factors: (1) it is a tribally-created organization; (2) its purpose is to allow 
tribes and tribal organizations to collectively take control of health care functions that the federal 
government would otherwise provide to Alaska Native or American Indian tribes and their tribal 
members; (3) it is entirely and closely controlled by its tribal governmental constituents; (4) its 
tribal constituents, acting through their representatives on the board of directors, have asserted that 
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allege, and as the Alaska Tribal Compact specifically states, ANTHC is “a tribal organization and 

Inter-tribal Consortium [that] was organized and is controlled by the Alaska Native tribes and tribal 

organizations which are represented on its Board of Directors.”74   

Through ISDEA, the Government transferred to tribal control essentially all of IHS’s 

Alaska programs, funding, facilities, equipment, and other resources through the Alaska Tribal 

Health Compact and related funding agreements.75  The Compact includes “all Tribes participating 

in the Compact either directly or through a tribal organization or Inter-Tribal Consortium,”76 and 

states that “it is the intent of certain Alaska Native Tribes to collectively enter into a single 

Compact with the Secretary.  To carry out that intent, such Tribes . . . enter into this Compact 

either by individual signature or by means of a delegation of signatory authority as authorized by 

resolution of the Tribal government.”77  The Compact allows signatory tribes, “acting individually 

                                                 
ANTHC shares their sovereign immunity; and (5) it is funded through federal and tribal sources 
entirely intended for Alaska Native health programs, functions and activities. See Helgesen Aff.; 
see generally Cain, 862 F.3d at 944. 
74 Helgesen Aff., RH Exhibit 2 (Alaska Tribal Health Compact at 7); see also Exhibit D, ANTHC 
Resolution 98-05 (Apr. 30, 1998) (“The Alaska Native Tribal Health Compact was authorized in 
1994 as an instrument through which all Alaska Native tribes and tribal organizations could 
collectively enter into a single self-governance agreement with the Indian Health Service  . . .”); 
Dkt. 49 at 3 ¶ 5 (“ANTHC is . . . a Tribal organization and inter-Tribal consortium of federally 
recognized Alaska Tribes and Tribal Organizations.”). 
75 Helgesen Aff., RH Exhibit 2 (Alaska Tribal Health Compact).  The Alaska Tribal Health 
Compact is the 1994 umbrella agreement between Alaska’s tribes and tribal health consortia and 
the Secretary of the United States Department of Health and Human Services.  The Compact sets 
forth the terms of the government-to-government relationship between the Federal government 
and Alaska tribes and tribal organizations, and the terms by which the signatories operate federal 
health programs.  
76 Id. at 7. 
77 Id. at 8. 
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or collectively,” to “exercise meaningful authority to plan, conduct, and administer those programs 

and services to meet the health care needs of the Alaska Native Tribes.”78 

ANTHC is the largest Alaska inter-tribal health consortium and exists to “assure that all 

Alaska Natives have access to a comprehensive, integrated, and tribally-controlled health care 

delivery system.”79  ANTHC is governed by a 15-member Board of Directors representing the 

twelve Alaska tribal regional health care consortia and their constituent tribes, the Metlakatla 

Indian Community, and two representatives for federally-recognized Alaska tribes that do not 

participate in regional tribal health consortia.80  That is to say, ANTHC Directors represent 

essentially all 229 federally-recognized Alaska tribes and all regional Alaska tribal organizations 

providing health care services under ISDEA and the IHCIA.    

 Notably, the State of Alaska courts agree that tribal organizations carrying out ISDEA 

functions under the Compact are entitled to tribal sovereign immunity.  In Beversdorf v. Tanana 

Chiefs Conference, Inc., the Fairbanks Superior Court recently dismissed a contract claim against 

                                                 
78 Id. at 10 ¶ 2(d). 
79 Id. at 4. 
80 ANTHC’s constituent tribal health consortia are: the Aleutian Pribilof Islands Association, Inc.; 
Bristol Bay Area Health Corporation; Chugachmiut; Copper River Native Association; Kodiak 
Area Native Area Association; Maniilaq Association; Arctic Slope Native Association, Ltd.; 
Norton Sound Health Corporation; Southcentral Foundation; Southeast Alaska Regional Health 
Consortium; Dena’ Nena’ Henash (Tanana Chiefs Conference); and the Yukon-Kuskokwim 
Health Corporation.  See Helgesen Aff., RH Exhibit 1 at Article III.  Metlakatla Indian Community 
administers health care programs under ISDEA and IHCIA and has its own representative on 
ANTHC’s Board of Directors.  For the purposes of § 325 of Pub. L. No. 105-83, it is a “regional 
[tribal] health entity.”  See Indian Entities Recognized and Eligible to Receive Services From the 
United States Bureau of Indian Affairs, 83 Fed. Reg. 4235-41 (Jan. 30, 2018); see also INDIAN 

HEALTH SERV., ALASKA AREA 2016 ACTIVE USER POPULATION BY TRIBAL RESOLUTION AND 

FEDERALLY RECOGNIZED TRIBE FOR AMERICAN INDIANS/ALASKA NATIVES (AI/AN) FROM THE 

ACTIVE USER POPULATION REPORT (B) VERSION 88, 
https://www.ihs.gov/alaska/includes/themes/responsive2017/display_objects/documents/pop_rep
orts/TRIBE2016.pdf. 
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Tanana Chiefs Conference, one of ANTHC’s constituent tribal health consortia and a Compact 

signatory, due to TCC’s sovereign immunity.81  In Bekkum v. Samuel Simmons Memorial Hospital, 

the Barrow Superior Court similarly dismissed an employment case on sovereign immunity 

grounds against the Arctic Slope Native Association, another of ANTHC’s constituent tribal health 

consortia and another Compact signatory.82   

 Simply put, Alaska’s tribes retain their sovereignty when they band together to carry out 

tribal health programs through inter-tribal consortia.83  Through the Alaska Tribal Health Compact 

and ANTHC, Alaska’s 229 federally-recognized tribes collectively provide ISDEA Title V 

programs, functions and services to Alaska Natives and American Indians at the Alaska Native 

Medical Center and throughout the State of Alaska.84  ANTHC has not waived tribal sovereign 

immunity, and Congress did not abrogate its tribal sovereign immunity.  Counts I through V of the 

                                                 
81 Order Regarding Motion to Dismiss, Beversdorf v. Tanana Chiefs Conference, Inc., No. 4FA-
17-01911 CI (Alaska Sup. Ct. Sept. 27, 2017) (attached as Exhibit E).  
82 Order on Motion to Dismiss [Civil Rule 12(b)(1)], Bekkum v. Samuel Simmons Mem’l Hosp., 
No. 2BA-15-97 CI (Alaska Sup. Ct. June 19, 2015) (attached as Exhibit F); and ASNA Bylaws 
(excerpt attached as Exhibit G) (tribal health consortium’s corporate bylaws state: “1.4 Sovereign 
Immunity. The Corporation is a Tribal Organization within the meaning of 25 U.S.C. § 
450b(l) [now 25 U.S.C. §5304(l)].  . . . .  The Corporation is an arm of its member Tribes, is 
organized to carry out its member Tribes’ essential governmental programs and goals, and is 
entitled to and shall in all matters assert and be protected by the sovereign immunity of its 
member Tribes from suit, judgment or execution in any forum or jurisdiction. The Board alone 
may, by clear and unequivocal resolution, waive the Corporation's sovereign immunity. Any 
such waiver shall be strictly and narrowly construed to accomplish its stated purpose, and 
shall extend no further than necessary to do so.”). 
83 Montella, 283 F.Supp.3d at 778 (“Indian tribes are exempt from the definition of employer in 
Title VII. The exemption is in furtherance of tribal sovereign immunity, the purpose of which is 
‘to promote the ability of Indian tribes to control their own enterprises.’  While Defendant itself is 
not a tribe, it is nonetheless exempt under Title VII because it is a consortium organization 
controlled by its member tribes and operated to benefit those tribes.”) (quoting Dille, 801 F.2d at 
375; citing Pink, 157 F.3d at 1188); J.L. Ward Assocs., Inc. v. Great Plains Chairmen’s Health 
Bd., 842 F.Supp.2d 1163, 1170 (D.S.D. 2012). 
84 Helgesen Aff.; RH Exhibit 2 at 4. 
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First Amended Complaint are subject to dismissal under Rule 12(b)(1) based on tribal sovereign 

immunity grounds.  This includes Plaintiffs’ individual claims against Teuber and Helgesen 

because tribal sovereign immunity also protects tribal officials sued in their official capacities.85   

D. Conclusion.   

For the foregoing reasons, Counts I and II of this action should be dismissed for failure to 

state a claim under Fed. R. Civ. P. 12(b)(6) or, alternatively, for lack of subject matter jurisdiction 

under Fed. R. Civ. P. 12(b)(1) due to ANTHC’s tribal sovereign immunity.  All remaining Counts 

should be dismissed for lack of subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1) due to 

ANTHC’s tribal sovereign immunity. 

/// 

 

/// 

 

/// 

 

/// 

 

/// 

  

                                                 
85Miller v. Wright, 705 F.3d 919, 927–28 (9th Cir. 2013) (“A suit against the Tribe and its officials 
‘in their official capacities is a suit against the tribe [and] is barred by tribal sovereign immunity 
unless that immunity has been abrogated or waived.’”) (quoting Linneen v. Gila River Indian 
Cmty., 276 F.3d 489, 492 (9th Cir. 2002)). 
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Dated December 3, 2018, at Juneau, Alaska. 
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 /s/ Richard D. Monkman 
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 Richard D. Monkman,  
 Alaska Bar No. 811101 
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