
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
      
DUSTIN LEE MACLEOD,  
 

Plaintiff, 
 

v. 
 
DR. WILLIAM MORITZ,  
et al., 
     

Defendants. 
_______________________________/ 

 
 
Case No. 18-cv-11653 

 
District Judge Judith E. Levy 

 
Magistrate Judge Mona K. Majzoub 

 
ORDER REGARDING PROCEDURAL  

AND DISCOVERY MOTIONS [18, 23, 24, 33, 37] 
 

 This matter comes before the Court on several procedural and discovery motions.  Dr. Phil 

Bellfy moves to intervene in this matter.  (Docket no. 23.)  Plaintiff moves to compel the service 

addresses of several Defendants.  (Docket no. 18; docket no. 24.)  Plaintiff renews his motion to 

appoint counsel.  (Docket no. 33.)  Plaintiff moves to extend the deadline for his supplemental 

brief regarding the 1836 Treaty.  (Docket no. 37.)  All pretrial matters have been referred to the 

undersigned for consideration. (Docket no. 9.)  The Court has reviewed the pleadings and 

dispenses with oral argument pursuant to Eastern District of Michigan Local Rule 7.1(f)(2).   

I. BACKGROUND 

Plaintiff, a member of the Sault Ste. Marie Tribe of Chippewa Indians, contends that 

Defendants, employees of the Michigan Department of Natural Resources, interfered with his right 

to the “privileges of occupancy” on certain state land as provided by Article 13 of the 1836 Treaty 

of Washington (the “1836 Treaty”).  (Docket no. 4, p. 6.) 

The contours of that treaty were the subject of a lawsuit by several native American Tribes 

against the State of Michigan that resulted in a consent decree (the “Consent Decree”), which was 
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“intended to resolve conclusively such claims, and to provide for the protection of the resources 

in the 1836 Ceded Territory.”  (Docket no. 19-6.)  

The events described in the complaint arise from Plaintiff’s ownership and use of land 

abutting the Pigeon River State Forest in Ostego County, Michigan.  Plaintiff asserts that he and 

other members of his tribe “maintained and reconstructed Sacred Site structures on said property 

including Arbor, alter, and sweat lodges, with a deminimus [sic] encroachment upon the adjacent 

State land.”  (Docket no. 4, p. 5.)  Plaintiff contends that Defendants violated the U.S. Constitution, 

the 1836 Treaty, and a judicial consent decree by, inter alia, destroying certain religious structures 

and trespassing on Plaintiff’s property.  (Id. at 10–13.)   

On September 11, 2018, Defendants filed a motion to dismiss Plaintiff’s complaint.  

(Docket no. 19.)  In an Order dated February 5, 2019, the undersigned directed the parties to file 

supplemental briefing regarding the 1836 Treaty.  (Docket no. 36.)  Defendants filed their 

supplemental brief on March 7, 2019.  (Docket no. 39.)  Plaintiff filed his supplemental brief on 

March 18, 2019.  (Docket no. 41.)       

II. ANALYSIS 

A. Motion to Intervene [23] 

Non-party Dr. Phil Bellfy moves to intervene as a Plaintiff in this action.  (Docket no. 23.)  

Dr. Bellfy, who is a member of the White Earth Band of Minnesota Chippewa, contends that “the 

Human, Treaty, and Constitutional questions affecting all Tribal Members residing throughout the 

1836 Ceded Territory, and throughout the State of Michigan, will be affected by this litigation.”  

(Id.) 

On timely motion, the court must permit anyone to intervene who: (1) is given an 

unconditional right to intervene by a federal statute; or (2) claims an interest relating to the property 
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or transaction that is the subject of the action, and is so situated that disposing of the action may 

as a practical matter impair or impede the movant's ability to protect its interest, unless existing 

parties adequately represent that interest.  Fed. R. Civ. P. 24(a).  On timely motion, the court may 

permit anyone to intervene who: (1) is given a conditional right to intervene by a federal statute; 

or (2) has a claim or defense that shares with the main action a common question of law or fact.  

Fed. R. Civ. P. 24(b)(1).  A motion to intervene must state the grounds for intervention and be 

accompanied by a pleading that sets out the claim or defense for which intervention is sought.  Fed. 

R. Civ. P. 24(c).  

As an initial matter, Dr. Bellfy fails to attach a pleading to his motion to intervene, which 

makes it difficult to apprehend the nature of his claims.  In addition, Dr. Bellfy’s arguments suggest 

that he lacks standing to bring a claim regarding the 1836 Treaty.  Unlike Plaintiff, Dr. Bellfy does 

not allege that he erected the religious structures at issue, nor that he was fined for their presence.  

Article III of the Constitution of the United States limits the jurisdiction of federal courts to 

“Cases” and “Controversies.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 559, 112 S. Ct. 2130, 2136, 

119 L. Ed. 2d 351 (1992).  Accordingly, Dr. Bellfy’s motion to intervene is denied.         

B. Motions to Compel [18, 24] 

Before Defendants appeared in this matter, Plaintiff filed an ex parte motion to compel 

Defendant Moritz to provide contact information for the other named Defendants in this matter.  

(Docket no. 18.)  Later, Plaintiff filed an exact copy of that motion.  (Docket no. 24.)  

All named Defendants have appeared in this matter and responded to Plaintiff’s complaint.  

(See docket no. 19.)  Accordingly, Plaintiff’s motions to compel are denied as moot. 
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C. Motion to Appoint Counsel [33] 

Plaintiff seeks an order appointing counsel to represent him in this matter.  (Docket no. 

33.)  In support, Plaintiff contends that he is unable to afford counsel, that he has less than a high-

school education, that the issues in this case are complex, and that he has limited access to legal 

materials because he is currently incarcerated.  (Id. at 1-2.) 

Appointment of counsel for prisoners proceeding in forma pauperis is governed by 28 

U.S.C. § 1915, which states that “[t]he court may request an attorney to represent any person 

unable to afford counsel.”   28 U.S.C. § 1915(e)(1).  The Sixth Circuit has stated:   

Appointment of counsel in a civil case is not a constitutional right.  It is a privilege 
that is justified only by exceptional circumstances.  In determining whether 
“exceptional circumstances” exist, courts have examined the type of case and the 
abilities of the plaintiff to represent himself.  This generally involves a 
determination of the complexity of the factual and legal issues involved. 

Lavado v. Keohane, 992 F.2d 601, 605-06 (6th Cir. 1993) (internal quotations and citations 

omitted).  See also Glover v. Johnson, 75 F.3d 264, 268 (6th Cir. 1996) (quoting Charles R. Richey,  

Prisoner Litigation in the United States Courts 75 (1995) (“Prisoners have no statutory right to 

counsel in civil rights cases.  Instead, the appointment of counsel is within the court’s 

discretion.”)). 

The Court previously declined to appoint counsel to represent Plaintiff.  (Docket no. 16.)  

For the reasons set forth in the accompanying Report and Recommendation, the Court should grant 

Defendants’ motion to dismiss.  Accordingly, the Court declines at this time to appoint counsel for 

Plaintiff.     

D. Motion to Extend [37] 

In an Order dated February 5, 2019, the undersigned directed the parties to file 

supplemental briefing regarding the 1836 Treaty.  (Docket no. 36.)  Such briefing was due by 

March 7, 2019.  (Id.)  On February 21, 2019, Plaintiff moved to extend the deadline for filing his 
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supplemental brief.  (Docket no. 37.)  In support, Plaintiff contends that he cannot afford an 

attorney and has limited access to legal materials.  (Id.)  Plaintiff filed his supplemental brief on 

March 18, 2019.  (Docket no. 41.) 

“When an act may or must be done within a specified time, the court may, for good cause, 

extend the time: (A) with or without motion or notice if the court acts, or if a request is made, 

before the original time or its extension expires; or (B) on motion made after the time has expired 

if the party failed to act because of excusable neglect.”  Fed. R. Civ. P. 6(b)(1). 

Plaintiff requested an extension before the original deadline expired and has shown good 

cause for the brief extension.  Accordingly, Plaintiff’s motion is granted.   

III. CONCLUSION 

IT IS THEREFORE ORDERED that Dr. Bellfy’s motion to intervene (docket no. 23) is 

DENIED.  

IT IS FURTHER ORDERED that Plaintiff’s motions to compel (docket no. 18; docket 

no. 24) are DENIED as moot. 

IT IS FURTHER ORDERED that Plaintiff’s motion to appoint counsel (docket no. 33) 

is DENIED. 

IT IS FURTHER ORDERED that Plaintiff’s motion to extend the deadline to file a 

supplemental brief regarding the 1836 Treaty (docket no. 37) is GRANTED.  
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NOTICE TO THE PARTIES 
 

 Pursuant to Federal Rule of  Civil Procedure 72(a), the parties have a period of fourteen 

days from the date of this Order within which to file any written appeal to the District Judge as 

may be permissible under 28 U.S.C. § 636(b)(1). 

 
 
Dated: March 29, 2019  s/ Mona K. Majzoub 
     MONA K. MAJZOUB 
     UNITED STATES MAGISTRATE JUDGE 

 

 

PROOF OF SERVICE 

 I hereby certify that a copy of this Order was served upon Plaintiff Dustin MacLeod, Phil 
Bellfy, and Counsel of Record on this date. 
 
Dated: March 29, 2019  s/ Leanne Hosking  
     Case Manager 
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