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INTRODUCTION 

The 1836 treaty does not confer individual rights on Plaintiff 

independent from those held by his tribe.  The treaty’s language falls 

far short of satisfying the Supreme Court’s high “unambiguously 

conferred” standard for determining whether a right exists that gives 

rise to a cause of action under 42 U.S.C. § 1983.  Moreover, the courts 

that have reviewed the question—both federal and tribal—have 

concluded that the rights conferred by the 1836 treaty are tribal rights, 

not individual rights.  The scope of the tribal rights as they relate to the 

inland portion of the treaty area are conclusively identified by the 2007 

inland consent decree entered by the U.S. District Court for the 

Western District of Michigan.  There are no Article 13 rights left 

lingering in the 1836 treaty that fall outside of the consent decree, let 

alone individual rights for which tribal members can file suit. 
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ARGUMENT 

I. The 1836 treaty does not confer an individual right on 
Plaintiff to construct a structure on state forest land. 

The Court requested supplemental briefing on three legal 

questions:  1) whether the 1836 treaty is the type of law enforceable 

under § 1983; 2) whether the treaty is self-executing; and 3) whether 

the treaty confers individual rights enforceable under § 1983.  (Dkt. 36.)  

As to the first and second issues, it may be that the 1836 treaty is one of 

the “laws” referred to in § 1983 and that the treaty is self-executing.  

But the Court need not address those issues because the third issue is 

dispositive:  the 1836 treaty does not confer individual rights on 

Plaintiff.  Indeed, considering the sensitive political environment in 

which treaty interpretation takes place, the Court not only need not, 

but should not address those first two issues.  See Jogi v. Voges, 480 

F.3d 822, 824 (7th Cir. 2007) (declining to decide unnecessary legal 

issues in the context of treaty interpretation because of the sensitive 

nature of this area of law). 

Regarding the third issue, the Supreme Court does not  

“permit anything short of an unambiguously conferred right to support 

a cause of action brought under § 1983.”  Gonzaga Univ. v. Doe, 536 
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U.S. 273, 283 (2002) (emphasis added).  That standard is only met 

where the law’s “unmistakable” language confirms that Congress 

intended to create an individual federal right.  Id. at 283–84.  To do so, 

the law must use “rights-creating language” and “individually focused 

terminology,” rather than “aggregate focus” language.  Harris v. 

Olszewski, 442 F.3d 456, 461 (6th Cir. 2006) (citations omitted).  

Additionally, the language creating the individual right cannot be 

“broad and nonspecific” such that it is “ill-suited to judicial remedy.”  

Westside Mothers v. Olszewski, 454 F.3d 532, 543 (6th Cir. 2006) 

(citations omitted).  And even if a law is specific and individually 

focused enough to create an enforceable, individual right, that would 

only create “a rebuttable presumption that the right is enforceable 

under § 1983.”  Harris, 442 F.3d at 461 (citations omitted).  A defendant 

can rebut the presumption by, among other things, identifying “a 

comprehensive enforcement scheme that is incompatible with 

individual enforcement under § 1983.”  Id. 

Here, the relevant section of the 1836 treaty is Article 13, which 

states:  “The Indians stipulate for the right of hunting on the lands 

ceded, with the other usual privileges of occupancy, until the land is 
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required for settlement.”  (Dkt. 19-5, Page ID #289.)  This language 

speaks in the “aggregate” without concern “with whether the needs of 

any particular person have been satisfied.”  See Harris, 442 F.3d at 461 

(citations omitted).  Indeed, after hearing “extensive historical evidence” 

and reviewing “voluminous documentation meant to provide a basis for 

interpreting” the 1836 treaty—and relying on the canons of construction 

Plaintiff identifies (Dkt. 38)—the court in United States v. State of 

Mich., 471 F. Supp. 192 (W.D. Mich. 1979) held that the Article 13 right 

“at issue in [that] case is the communal property of the tribes which 

signed the treaty and their modern political successors; it does not 

belong to individual tribal members.”  Id. at 271 (emphasis added).  See 

also LaCroix, et. al. v. Snyder, et. al., Little Traverse Bay Band of 

Odawa Indians Tribal Court, Case No. C-200-0914 (March 4, 2015) 

(citing U.S. v. Michigan and holding that the 1836 treaty does not 

create a “private right of action”) (copy attached as Exhibit 1); Bellfy et. 

al. v. Creagh, U.S.D.C. Western District of Michigan, Case No. 15-282 

(August 28, 2015) (holding that individuals lack standing to enforce 

tribal rights governed by the 2007 inland consent decree) (Dkt. 19-7). 
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Not only does Article 13 not grant individual rights, but its vague 

reference to “the other usual privileges of occupancy” is precisely the 

type of “broad and nonspecific” language that is “ill-suited to judicial 

remedy.”  See Westside Mothers, 454 F.3d at 543. 

Finally, even if Plaintiff could demonstrate the “rebuttable 

presumption” that he individually has a right under Article 13 that “is 

enforceable under § 1983,” that presumption is rebutted by the 2007 

inland consent decree, which is “a comprehensive enforcement scheme 

that is incompatible with individual enforcement under § 1983.”  See 

Harris, 442 F.3d at 461 (citations omitted).  The 2007 consent decree 

conclusively defines the scope of Article 13 rights, dictates in detail how 

the tribes can exercise those rights, and establishes a dispute resolution 

procedure for resolving any conflicts that arise.  (Dkt. 19, Pg.ID ##247–

250; Dkt. 19-6, Pg.ID ##295–439.)  Specific to this case, the 2007 

consent decree establishes how Plaintiff could have constructed a sweat 

lodge on state forest land had he simply followed the negotiated 

procedures found in paragraph 20.3 of the consent decree.  (Dkt. 19-6, 

Pg.ID ##344–346.)  Allowing individual tribal members to sidestep the 

carefully crafted 2007 consent decree and file suit under § 1983 is 
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unnecessary and would significantly undermine the negotiated consent 

decrees that have governed disputes under the 1836 treaty for decades. 

II. Plaintiff did not plead in avoidance of Defendants’ 
immunity. 

The fourth issue for which the Court requested briefing was  

whether Defendants violated the 1836 treaty by issuing a citation to 

Plaintiff for trespassing on state land or by removing the structures 

from state land.  (Dkt. 36.)  As explained above and in the other briefs 

Defendants have filed with the Court (Dkts. 19 and 30), it was Plaintiff 

who violated the law by constructing a structure on state land without 

following the procedures in the 2007 consent decree and repeatedly 

refusing to remove the structures.  Plaintiff simply did not have an 

individual right, stemming from the 1836 treaty or otherwise, to install 

structures on state forest land without authorization from either his 

tribe or MDNR and then refuse to remove them.  If the Court 

determines for the first time that such a right exists and that the non-

conclusory facts alleged by Plaintiff show a violation of that right, then 

the Court still must dismiss Plaintiffs’ § 1983 claim against Defendants 

because Defendants are immune to that claim.  (Dkt. 19, Pg.ID ##261–
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262.)  Plaintiff, who has the burden to plead in avoidance of Defendants’ 

qualified immunity, cannot show that the right was so clearly 

established that any reasonable officer in Defendants’ position would 

have known that their actions would have violated the right.  Ashcroft 

v. al-Kidd, 563 U.S. 731, 741 (2011).             

CONCLUSION AND RELIEF REQUESTED 

Plaintiff cannot pursue a § 1983 action based on the 1836 treaty 

because the treaty did not grant him individually enforceable rights.  

Accordingly, Defendants renew their request that the Court dismiss 

Plaintiffs complaint in its entirety.  

Respectfully submitted,   
 
Dana Nessel 
Attorney General 
 
/s/ Nathan A. Gambill    
Nathan A. Gambill (P75506) 
Assistant Attorney General  
Environment, Natural 
Resources, and Agriculture 
Division  
Attorney for Defendants 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
gambilln@michigan.gov 

Dated:  March 7, 2019 
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CERTIFICATE OF SERVICE (E-FILE) 

I hereby certify that on March 7, 2019, I electronically filed the 

above document(s) with the Clerk of the Court using the ECF System, 

which will provide electronic copies to counsel of record.  A copy of the 

above document(s) was also served via First Class Mail upon Plaintiff 

Dustin Lee Macleod at Parnell Correctional Facility, 1780 East Parnell 

Street. Jackson, MI 49201, and upon Phil Bellfy at 5759 S. Ridge Road, 

Sault Ste. Marie, MI 49783. 

/s/ Nathan A. Gambill   
Nathan A. Gambill (P75506) 
Assistant Attorney General  
Environment, Natural 
Resources, and Agriculture 
Division  
Attorney for Defendants 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
gambilln@michigan.gov 

 
LF:  MacLeod, Dustin Lee v Moritz (DNR)/AG# 2018-0225090-A/Brief – Supplemental Brief 2019-03-07 
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