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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

UNITED STATES OF AMERICA, et al.,

Plaintiffs,

vs.

STATE OF WASHINGTON, et al.,

Defendants

 Case No.: C70-9213

 Subproceeding No. 93-1

 SWINOMISH RESPONSE TO 
 SAUK-SUIATTLE INDIAN TRIBE’S 
MOTION TO VACATE AND REFER OF 
MEDIATION

INTRODUCTION

In 1998 the Swinomish Indian Tribal Community (Swinomish) and the Upper Skagit Indian Tribe 

(Upper Skagit) entered into an agreement in Subproceeding 93-1 concerning Upper Skagit’s claim to 

expanded usual and accustomed fishing places (U&As).  U.S. v. Washington, 19 F. Supp. 3d 1280 (W.D. 

Wash. 1998).  The settlement was approved and entered as an order of this Court.  Id. at 1289.  It was later 

reexamined after another tribe (not Sauk) objected to it and was reaffirmed and again ordered by this 

Court.  U.S. v. Washington, 19 F. Supp. 3d 1303 (W.D. Wash. 1999).

HONORABLE RICARDO S. MARTINEZ
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Today, over twenty years later, the Sauk-Suiattle Indian Tribe (Sauk), who was not a party to the 

settlement, has filed a motion seeking to vacate that settlement and refer the issue of Sauk’s share of the 

fishery to mediation.  Dkt. 21935, p. 9.  The 9 page motion is deeply flawed procedurally and 

substantively:

(1) Sauk has not invoked jurisdiction under Paragraph 25 of the Permanent Injunction, nor has it 

complied with the procedural prerequisites to invoking this Court’s jurisdiction;

 (2) Sauk has not invoked or pled law or facts that would support vacating the Court’s order under Fed. 

R. Civ. P. 60(b); and

(3) Sauk has failed to present or substantiate an allocation claim because:

(a) Sauk has not even remotely complied with the pleading and proof requirements for 

allocation required by the Ninth Circuit in U.S. v. Washington, 573 F.3d 701 (9th Cir. 2009);

(b) Sauk argues its claim for allocation by inventing an individual tribal right to a “moderate 

living” from the fishery that misapplies the doctrine to an intertribal context; and

(c) Sauk supports the motion solely through of statements of counsel unsupported by any 

evidence.

I. Sauk Has Not Invoked the Court’s Jurisdiction Under Paragraph 25.

The proceedings in which Sauk has attempted to file its motion were completed and terminated by 

the Court’s order in 1999.  U.S. v. Washington, 19 F. Supp. 3d 1303 1304 (W.D. Wash. 1999).  This is a 

new controversy, and Sauk has failed to comply with the requirements of Paragraph 25 of the permanent 

injunction entered in Final Decision No.1, as amended in 1993.  U.S. v. Washington, 18 F. Supp. 2d 1214 

(W.D. Wash. 1993).  Sauk did not seek to open a new subproceeding, nor has it complied with the 
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procedural prerequisites to filing.  Sauk has thus failed to invoke the Court’s continuing jurisdiction over 

its motion.

As discussed more particularly in Sections II and III below, Sauk’s motion to vacate the order 

approving the Swinomish – Upper Skagit stipulation is in effect a motion for relief from this Court’s order 

entered in Subp. 93-1, which must be brought under Fed. R. Civ. P. 60(b), and its request for allocation 

seeks relief from the Court on an entirely new claim not presented in Subp. 93-1 or elsewhere. Sauk is 

required to proceed on these claims in a new subproceeding under Paragraph 25 with a pleading that states 

the claims and establishes the basis for invocation of the Court’s continuing jurisdiction.  

As this Court has previously stated, compliance with Paragraph 25 “includes identifying a specific 

basis of jurisdiction.”  Subp. 17-1, Order August 30, 2017; Dkt. 21555; JD 1.  Sauk did not attempt to 

open a new subproceeding, let alone establish a basis for the Court’s jurisdiction.  In addition, Sauk has 

not complied with any of the pre-filing requirements of Paragraph 25.  Paragraph 25 requires that before 

invoking the Court’s continuing jurisdiction the proponent of the action “shall meet and confer with all 

parties that may be directly affected by the request … and attempt to negotiate a settlement of the matter 

in issue.”  Paragraph 25(b)(1), 18 F. Supp. 3d at 1213. The party’s filing must include a certification that 

the pre-filing requirements of Paragraph 25 have been met.  Id.  No such certification was filed, and no 

meet and confer was noticed and held.  In fact, no notice whatever was given Swinomish prior to Sauk’s 

filing.  Jannetta Dec. ¶2.

“The prefiling requirements of Paragraph 25 are jurisdictional and must be strictly construed.”  

U.S. v. Washington, 20 F. Supp. 3d 983, 986 (W. D. Wash. 2012).  In the previous subproceeding within 

this case that involved a motion to vacate a judgment, Samish Indian Nation’s attempt to set aside the 

judgment that it was not a treaty tribe in Subp. 01-2, this Court dismissed the motion for failure to comply 
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with Paragraph 25 and hold a meet and confer.  U.S. v. Washington, Subp. 01-2, Order, January 16, 2002, 

Dkt. 17278; JD 20. This Court has frequently dismissed proceedings on this ground.  See, e.g., Subp. 89-

2, 20 F. Supp. 3d  940  (W.D. Wash. 2009); Subp. 12-1, 20 F. Supp. 3d at 986; Subp. 17-1, Order August 

30, 2017, Dkt. 21555; JD 1.

By filing its motion without proceeding under Paragraph 25, Sauk seeks to truncate the right to be 

heard on the issue, short-circuit the Court’s established procedures, cut off mandatory discussions and 

negotiations among the parties before filing, and prevent a full and measured development of the law and 

facts. Sauk’s motion should be denied and dismissed on that ground alone.

II. Sauk has Not Supported any Claim for Relief from the Court’s Order under Fed. R. Civ. P. 
60(b).

Sauk has styled its motion as one to vacate the agreement between Upper Skagit and Swinomish, 

but because the Court approved the settlement and incorporated it into a court order, Sauk must perforce 

seek to vacate the court order in Subp. 93-1 that approved and incorporated the settlement.  “The proper 

vehicle for seeking relief from a consent decree is a Rule 60(b) motion.”  Hook v. Arizona Department of 

Corrections, 972 F.2d 1012, 1016 (9th Cir. 1992). Sauk has not invoked Rule 60(b) or made any showing 

of meeting of the requirements for relief under Rule 60(b).

Rule 60(b) sets forth specific grounds upon which relief from judgment may be granted.  The 

motion is granted only in “extraordinary circumstances.” U.S. v. Alpine Land & Reservoir Co., 984 F.2d 

1047, 1049 (9th Cir. 1993).  Sauk’s motion sets forth no such grounds.  A motion to vacate must also be 

timely filed – within one year of entry of the order, or within a “reasonable time”, depending upon the 

60(b) ground for reopening that is asserted. Id. In this case, where the order was entered twenty years ago, 

only the grounds based on “reasonable time” could apply. As to what time is reasonable, this Court has 
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observed, “there is a common thread of finding delays of over two years” to be unacceptable.  U.S. v. 

Washington, 20 F. Supp. 3d 912, 924 (W.D. Wash. 2008) (Subp. 01-2). 

In addition, a party must show good cause for delay, and the court must weigh prejudice to other 

parties if relief is granted.  In re Pacific Far East Lines, 889 F.2d 242, 249 (9th Cir. 1989).  Sauk has given 

no reason for the delay.  As to prejudice to Swinomish, twenty years of fishing in accordance with the 

agreement has built up reliance interests that are especially important in U.S. v. Washington.  The case 

involves “a delicate regime for regulating and dividing fishing rights” created over the decades, which 

“certainly cautions against” disturbing court orders “upon which many subsequent actions of the parties 

have been based.”  U.S. v. Washington, 593 F.3d 70, 800 (9th Cir. 2010) (en banc).

Thus Sauk has not invoked Rule 60(b) and has not met the requirements for relief from judgment.

III. Sauk Has Not Pled or Substantiated an Allocation Claim.

In addition to seeking to vacate the Court’s order in Subp. 93-1, Sauk’s motion seeks an intertribal 

allocation of “the available treaty share of salmon bound for the Skagit River drainage,” based upon the 

alleged “right of the Sauk-Suiattle Indian Tribe to a moderate livelihood from the fishery.”  Motion, Dkt. 

21935, p. 9.  This claim fails at every level.  Sauk has not pled or supported a claim for allocation, seeks 

an allocation of fish that do not pass through and in many cases would never reach its U&As, bases its 

claim on a nonexistent individual tribal “right” to a “moderate living”; and fails to present any competent 

evidence whatever to support its claim.

A. Sauk Has Not Pled any Basis for its Claim to Allocation.

A claim for intertribal allocation is governed by the Ninth Circuit decision in U.S. v. Washington, 

573 F.3d 701 (9th Cir. 2009).  In that decision the Court held that there is no treaty provision “to be 

construed or applied” when it comes to intertribal allocation.   Id. at 707.  Instead, “both the trial court and 
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the Supreme Court in this case disclaimed any responsibility for allocating any portion of fisheries shared 

by multiple tribes.”  Id. at 708.  The Supreme Court noted that “[t]he [district court] left it to the individual 

tribes themselves as to how best to divide the Indian share of runs that pass through [U&As] of more than 

one tribe.”   Washington v. Washington State Commercial Passenger Fishing Vessel Assn., 443 U.S. 658, 

671 (1979); see also U.S. v. Washington, 384 F. Supp. 312, 410 (W.D. Wash. 1974) (Final Decision No. 

1).

Since there was no treaty basis for allocation among the tribes, the Ninth Circuit borrowed the 

standards developed by the Supreme Court for allocation of fisheries among states and applied it to 

intertribal disputes. 573 F3d at 707.  See Idaho ex rel. Evans v. Oregon, 462 U.S. 1017 (1983).  Under this 

doctrine, a case for allocation requires a “high burden of pleading and proof.”  573 F.3d at 707. We need 

not here dwell upon the particulars of the strict pleading and proof standards, because Sauk has utterly 

failed to set forth a claim for allocation in a pleading.  Sauk’s motion is not a pleading, Fed. R. Civ. P. 

7(a), and it does not assert any ground or facts upon which an allocation could be made.   

Moreover, Sauk has asserted a right to an allocation of fish runs that are outside its U&As by 

claiming a share of “salmon bound for the Skagit River basin.”  Motion p. 9.  But as Sauk itself noted in 

its motion, p. 3, it does not have any U&As in the main stem of the Skagit River, nor does it have any 

U&As in any tributary of the Skagit other than those specifically named in its U&A finding.  Final 

Decision No.1, 384 F. Supp. at 376.  In contrast, Upper Skagit and Swinomish share U&As in the main 

stem of the Skagit River and all of its tributaries, as evidenced by the agreement incorporated in the Court’s 

order Sauk attacks.  U.S. v. Washington, 19 F. Supp. 3d 1280, 1282-3 (¶3.3) (W.D. Wash. 1998); Final 

Decision No. 1 at 379 (Upper Skagit U&As); U.S. v. Washington, 459 F. Supp. 1048, 1049 (W.D. Wash. 
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1975) (Swinomish U&As).  Sauk does not share the fishery in the whole area it has staked out, but only 

in the specific tributaries of the Skagit River identified in its U&As.

B. Sauk Has no Individual Tribal Right to Make a Moderate Living from the Fishery.

We have seen in Section A, above, that tribes do not have a treaty right to an intertribal allocation 

in shared areas.  Nevertheless, in support of its motion Sauk asserts an individual tribal right to earn a 

moderate living from its fishery. Motion, pp. 4-8.  This stands the ‘moderate living’ standard on its head 

and attempts to turn a potential State defense regarding the collective tribal share of the harvest into an 

individual tribal entitlement vis-à-vis other tribes.

The moderate living standard stems from the Supreme Court decision in Fishing Vessel Assn.  As 

we have seen above, Fishing Vessel Assn. did not deal with the allocation of harvest opportunities as 

between individual tribes; rather, it noted that any such intertribal allocation was left to the tribes 

themselves.  Id., 443 U.S. at 671.  But it did address the allocation of harvest opportunity between the 

tribes collectively and the state.  In affirming Judge Boldt’s ruling that the phrase “the right of taking fish 

… in common with all citizens” gives the tribes collectively the right to take up to 50% of the harvestable 

fish in the Case Area, the Court noted:

It bears repeating … that the 50% figure imposes a maximum but not a minimum 
allocation. [The treaty right] secures so much as, but no more than, is necessary to provide 
the Indians with a livelihood – that is to say, a moderate living.  Accordingly, while the 
maximum possible allocation to the Indians is at 50%, the minimum is not.

Id. at 686.  Thus the moderate living standard was conceived as a potential limitation on the state’s treaty 

liabilities; if the state could prove that the tribes collectively were earning a moderate living, it could use 

moderate living as a defense and seek to reduce the treaty share below 50%. As articulated by the Court 

in Fishing Vessel Assn., the moderate living standard has nothing to do with allocation among the tribes, 
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which the Court acknowledged was left up to the tribes themselves, and everything to do with allocation 

between the tribes on the one hand and the state on the other given the tribes’ collective circumstances.

Since Fishing Vessel Assn. no court has applied the moderate living standard to reduce the 

collective tribal share.  See, e.g., U.S. v. Washington, 873 F. Supp. 1422, 1445-6 (W.D. Wash. 1994) 

(rejecting application of moderate living in shellfish subproceeding).  Nor has any court inverted the 

doctrine by applying it to measure an entitlement by a particular tribe.  Sauk cites a Ninth Circuit decision 

in the culverts case in support of its claim, Motion p. 6, but it misreads the decision and fails to cite a 

subsequent opinion that further clarifies the court’s holding regarding moderate living in the culverts case.  

See U.S. v. Washington, 864 F.3d 1017 (9th Cir. 2017). The court did say that “even if Governor Stevens 

had made no explicit promise [to the tribes that their fisheries were secure], we would infer … a promise 

that the number of fish would always be sufficient to provide a ‘moderate living’ to the Tribes.” U.S. v. 

Washington, 853 F.3d 946, 965 (9th Cir. 2017).  While this ruling affirmed this Court’s conclusion that 

the state could not use the moderate living standard as a defense to avoid its treaty obligation to refrain 

from further depleting fish runs where it was undisputed that the tribes collectively do not earn a  moderate 

living from their fisheries, it provides no support whatsoever for Sauk’s attempt to convert a state 

obligation and potential defense into an affirmative obligation among a group of tribes to ensure that one 

of them, and only one of them given the dire state of the fishery, will actually be able to enjoy a moderate 

living from its fishery.

The only case to consider the issue rejected the moderate living doctrine as a basis for allocation.  

In the most extensive discussion of moderate living to date, the Eighth Circuit reviewed the doctrine and 

concluded: “We hold that the moderate living doctrine itself cannot be applied to require an 

apportionment.”  Mille Lacs Band of Chippewa Indians v. Minnesota, 124 F.3d 904, 932 (8th Cir. 1997).
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For these reasons, Sauk misses the mark by attempting to turn the moderate living doctrine into a 

basis for intertribal allocation.  

C. Sauk Presents no Evidence to Support its Requested Relief.

Sauk’s motion depends upon facts outside the record in Subp. 93-1. If properly presented, the 

motion would be supported by facts relating to the requirements of Rule 60(b) and allocation.  Sauk has 

made no attempt at any factual showing on either of its requests for relief.  The motion is based entirely 

on purportedly factual statements of counsel and a declaration of counsel that presents no competent 

evidence.

It is an elementary principle of law that statements of counsel are not evidence.  Attorney 

statements of fact in a motion unsubstantiated by evidence presented with the motion or in the record do 

not constitute evidence.  I.N.S. v. Prinpathya, 484 U.S. 183, 205 n. 6 (1984).  As one district court 

observed:

Counsel will frequently prepare a summary of facts in support of or in opposition to the 
motion. … Unless each fact is supported by admissible evidence, … the Court must 
disregard any facts alleged in an unverified statement. … However, the court may consider 
facts set forth in declarations in support of or in opposition to the motion.

Horton v. Sierra Conservation Center, 2012 WL 130335388 *2 (E.D. Cal. 2012).

The Sauk motion contains several pages of totally unsupported “facts”.  Motion p. 6-9.  Sauk does 

present a declaration – from the attorney himself.  Attached are only two items: (1) a copy of the 

Swinomish-Upper Skagit agreement, which was unnecessary because the agreement is part of the order 

reported in the ‘Blue Book”; and (2) a  claimed schedule of spring chinook harvest purportedly given 

him by the client, which is completely unverified and unexplained by anyone with the competence to 

attest to it.  There is no factual basis in the motion upon which the motion could be granted.
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CONCLUSION

Swinomish could present a considerable amount of facts on the issues Sauk has raised, when and 

if those issues are properly before the Court.  But at this point Sauk has failed to invoke the Court’s 

jurisdiction under Paragraph 25, has not properly plead grounds for vacating the order under Paragraph 

25 or for allocation, and has presented no evidence in support of its motion.  The motion should be denied.

Respectfully submitted this 3rd day of June, 2019.

s/ James M. Jannetta
James M. Jannetta, WSBA No. 36525
Emily Haley, WSBA No. 38284
Counsel for Swinomish Indian Tribal Community
Office of the Tribal Attorney
11404 Moorage Way
La Conner, WA 98257
Tel: 360.466.3163
Fax: 360.466.5309
Email: jjannetta@swinomish.nsn.us
Email: ehaley@swinomish.nsn.us

CERTIFICATE OF SERVICE

I hereby certify that on June 3, 2019, I electronically filed this SWINOMISH RESPONSE TO SAUK-
SUIATTLE INDIAN TRIBE’S MOTION TO VACATE AND REFER OF MEDIATION with the Clerk 
of the Court using the CM/ECF system, which will send notice of the filing to all parties registered in the 
CM/ECF system for this matter.

s/ James M. Jannetta
James M. Jannetta
Swinomish Indian Tribal Community
11404 Moorage Way
La Conner, WA 98257
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