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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Plaintiff’s various responses to Defendants’ motion to 
dismiss did not overcome the shortcoming of Plaintiff’s 
complaint, and whatever facts Plaintiff raises are either not 
material to the outcome of his case or not genuinely in 
dispute.  Should the Court dismiss Plaintiff’s case in its 
entirety with prejudice? 
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STATEMENT OF FACTS 

Defendants filed a motion to dismiss on September 11, 2018.  

(Dkt. 19.)  Since that time, Plaintiff has filed three briefs with various 

titles, all of which essentially respond to Defendants’ motion to dismiss, 

although one brief is styled as a motion for summary judgment.  (Dkts. 

26, 27, 29.)  Most of the attachments to the three briefs are copies of 

public documents, such as the 2007 inland consent decree.  But Plaintiff 

has also attached copies of his tribal identification cards and a 

declaration that largely repeats the allegations in Plaintiff’s complaint 

(Dkt. 27, Pg.ID ##563–564, 566–573.)  Nothing in Plaintiff’s various 

filings shows why this Court should do anything other than dismiss 

Plaintiff’s case in its entirety.    

ARGUMENT 

I. The Court should grant Defendants’ motion to dismiss 
because Plaintiff’s response to it lacks merit. 

Plaintiff’s complaint contains several legal theories, requiring 

Defendants to identify 15 issues for the Court’s consideration.  (Dkt. 19, 

Pg.ID ##239–240.)  Notwithstanding the three briefs Plaintiff filed, he 
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largely fails to respond to almost all any of those issues.  For those 

issues to which he responded, his response still lacks legal merit. 

A. Plaintiff failed to respond to most of the issues 
presented. 

Defendants argued that the Court lacks jurisdiction over 

Plaintiff’s official-capacity claims because Plaintiff failed to identify any 

ongoing violations of federal law.  (Dkt. 19, Pg.ID ##245–246.)  Plaintiff 

still failed to identify any alleged, ongoing violations of federal law. 

Defendants also argued that Plaintiff failed to state an equal 

protection claim, procedural due process claim, substantive due process 

claim, a Religious Land Use and Institutionalized Persons Act claim, or 

Michigan statutory claim; that Plaintiff does not have a private cause of 

action under the federal criminal code, the American Indian Religious 

Freedom Act, or the Northwest Ordinance; and that Defendants are 

immune to Plaintiff’s claims.  (Dkt. 19, Pg.ID ##246–263.)   

Despite filing three briefs, Plaintiff largely failed to respond to 

Defendants’ arguments in a legally meaningful way.  Instead, Plaintiff 

relies almost entirely on the 2007 inland consent decree.  Plaintiff’s 

position appears to be that the 2007 inland consent decree means that 
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Defendants have “waive[d] any defenses” to his claims “notwithstanding 

. . . anything in the US Constitution or in any federal statute, or 

anything in the Constitution of the State of Michigan, or anything in 

any of the State’s statutes . . . .”  (Dkt. 29, Pg.ID #592.)  But the consent 

decree states nothing of the sort and nothing in the decree could 

reasonably be construed to mean that Defendants waived their defenses 

to his lawsuit.             

B. Plaintiff fails to show that the 2007 inland consent 
decree supports any of his claims. 

Plaintiff’s failure to overcome Defendants’ arguments related to 

the consent decree are fatal to his claims.  Plaintiff makes no attempt to 

show that he complied with the terms of the consent decree by obtaining 

a permit from his tribe to construct a sweat lodge on state forest land.  

(Dkt. 19, Pg.ID #248.)  Plaintiff makes no attempt to show that the 

mandatory, pre-suit dispute resolution procedures were complied with.  

(Dkt. 19, Pg.ID #249.)  And Plaintiff’s only response to the fact that he 

is not a party to the 2007 consent decree (Dkt. 19, Pg.ID #249), is to 

claim that he is a signatory to the 1836 treaty and a party to the 2007 

consent decree.  (Dkt. 27, Pg.ID ##533, 541.)  Both statements are 
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plainly incorrect.  Plaintiff was not alive in 1836.  And the decree 

defines the “Parties” as the United States, the State of Michigan, the 

Bay Mills Indian Community, the Sault Ste. Marie Tribe of Chippewa 

Indians, the Grand Traverse Band of Ottawa and Chippewa Indians, 

the Little River Band of Ottawa Indians, and the Little Traverse Bay 

Bands of Odawa Indians.  (Dkt. 19-6, Pg.ID ##304–305.)  That 

Plaintiff’s tribe signed a decree does not make him a party to the 

decree.   

Plaintiff’s only response to the argument that individual tribal 

members lack standing to sue under the decree is to cite a 1969 case 

from the U.S. District Court for the District of Oregon.  (Dkt. 27, Pg.ID 

#557, citing Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969).)  But the 

Sohappy case is inapplicable here.  That suit was based on a treaty, not 

a consent decree that definitively established the parties to the treaty, 

the rights each party had under the treaty, and established a dispute 

resolution procedure.  Additionally, both the United States and several 

tribes were also parties to the consolidated suit.  Finally, the district 

court in that case did not perform a standing analysis of any kind, it 
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simply concluded that the individuals had “an interest in the 

controversy.”  Sohappy, 302 F. Supp. 899, 904.   

Not only is the consent decree very different from the treaty at 

issue in that 1969 case, but the law of standing has changed 

significantly since that time.  The much more persuasive analysis is the 

opinion of Judge Maloney attached to Defendants’ motion.  (Dkt. 19-7.)  

Judge Maloney analyzed the precise consent decree at issue here using 

modern standing caselaw and concluded that individual tribal members 

lack standing to sue under the 2007 inland consent decree.  (Id.)  

Plaintiff makes no attempt to explain why this Court should not adopt 

Judge Maloney’s analysis.        

C. The factual issues raised by Plaintiff do not create 
genuine issues of material fact for trial. 

It is difficult to discern Plaintiff’s position.  In one filing he seeks 

summary judgment (Dkt. 26), but in another filing he seeks a trial by 

jury (Dkt. 27).  It is not clear how Defendants are to respond to these 

shifting positions.  Defendants believe the Court can dismiss Plaintiff’s 

suit entirely under Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), and Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007), based on the 
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shortcomings of his complaint.  But in the event the Court decides it 

must consider evidence submitted by the parties to rule on Defendants’ 

motion—which seeks dismissal without trial—Defendants submit a 

declaration by Defendant Scott Whitcomb (Ex. A), and the case file from 

Plaintiff’s civil infraction proceedings (Ex. B).   

For a factual dispute to be the type of “genuine” dispute that 

precludes summary judgment, it is not enough that the person seeking 

a trial raise “some metaphysical doubt” or “some alleged factual dispute 

between the parties.”  Scott v. Harris, 550 U.S. 372, 380 (2007) 

(citations omitted).  The party seeking trial must produce evidence 

showing that a rational trier of fact could find in the party’s favor.  Id.  

Plaintiff has failed to do so here. 

Plaintiff appears to focus on three factual issues:  that 

conservation officers did not check the “tribal” check box on his civil 

infraction (Dkt. 27, Pg.ID #570); that the structures he placed on state 

land are no different than brush blinds hunters use to conceal 

themselves (Dkt. 27, Pg.ID ##540, 545, 548); and that Defendants 

allegedly destroyed structures on his private land.  (Dkt. 27, Pg.ID 

#541; Dkt. 26, Pg.ID #508.)  Plaintiff does not clarify why any of these 
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facts would be “material” under Fed. R. Civ. P. 56.  See Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  But even if the Court 

determines that they are material, they are not genuinely in dispute. 

As to the ticket issue, the civil infraction ticket in Plaintiff’s case 

file shows that there is no “box” to indicate whether the perpetrator is a 

tribal member.  There is only a “tribal” box to identify the law the 

perpetrator is accused of violating, and MDNR did not accuse Plaintiff 

of violating tribal law—only state law.  (Ex. B, p 3.)   

As to the brush blind issue, Defendants provided the court with 

information on brush blinds in its motion to dismiss.  (Dkt. 19-8.)  The 

pictures attached to Defendant Whitcomb’s declaration show the 

structures Plaintiff constructed on state land.  (Ex. A, Exs. 3–5.)  No 

reasonable trier of fact could determine that those structures—some of 

which required heavy machinery to remove—are indistinguishable from 

a brush blind. 

As to the accusation that Defendants destroyed structures on 

Plaintiff’s private land, Plaintiff provides no evidence of that accusation 

other than his own conclusory statements—in violation of Fed. R. Civ. 

P. 56(c)(1).  The declaration of Defendant Whitcomb, on the other hand, 
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demonstrates that the persons involved with removing Plaintiff’s 

encroachment on state land acted only after a professional survey was 

performed that marked the line between Plaintiff’s land and state land, 

and were very careful to only remove the structures that were on state 

land.  (Ex. A.)  Moreover, Plaintiff participated in two hearings during 

which Plaintiff had opportunities to present evidence, and both a 

magistrate and a judge determined after the hearings that Plaintiff was 

at fault and ordered him to remove the encroachment.  (Ex. B; Dkt. 4, 

Pg.ID ##123–159.)  The encroachment was only removed after Plaintiff 

refused to do so, and the removal was done in accordance with a 

professional survey.  No rational trier of fact could find otherwise.           
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CONCLUSION AND RELIEF REQUESTED 

Defendants request that the Court dismiss Plaintiffs’ complaint in 

its entirety, with prejudice. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Nathan A. Gambill  
Nathan A. Gambill (P75506) 
Assistant Attorney General  
Environment, Natural 
Resources, and Agriculture 
Division  
Attorney for Defendants 
P.O. Box 30755 
Lansing, MI 48909 
(517) 373-7540 
gambilln@michigan.gov 

Dated:  November 19, 2018 
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CERTIFICATE OF SERVICE (E-FILE) 

I hereby certify that on November 19, 2018, I electronically filed 

the above document(s) with the Clerk of the Court using the ECF 

System, which will provide electronic copies to counsel of record.  A copy 

of the above document(s) was also served via First Class Mail upon 

Plaintiff Dustin Lee Macleod at Parnell Correctional Facility, 1780 East 

Parnell Street. Jackson, MI 49201, and upon Phil Bellfy at 5759 S. 

Ridge Road, Sault Ste. Marie, MI 49783. 

/s/ Nathan A. Gambill   
Nathan A. Gambill (P75506) 
Assistant Attorney General  
Environment, Natural 
Resources, and Agriculture 
Division  
Attorney for Defendants 
P.O. Box 30755 
Lansing, MI 48909 
(517) 373-7540 
gambilln@michigan.gov 

 
LF:  MacLeod, Dustin Lee v Moritz (DNR)/AG# 2018-0225090-A/Defs’ Joint Reply in Sup of Their Mot to Dismiss and Resp to 
Pl’s Mot for Sum Judg 2018-11-198 
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