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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 
 

 
Tex Hall, individually, and on behalf 
The Fort Berthold Allottee Land and  
Mineral Owners Association, Melanie 
Brugh-Johnson, Vernita Finley, and all   
other similarly situated Allottees on the Fort 
Berthold Indian Reservation, McKenzie and 
Dunn Counties, North Dakota,  

 
 Plaintiffs, 
 
 v. 
 
Tesoro High Plains Pipeline Company, LLC, 
Tesoro Logistics GP, LLC, Tesoro 
Companies, Inc. (Tesoro) aka Andeavor, and 
Andeavor Logistics,  LP,   

 
 Defendants. 
 

 
 

Civil No. 1:18-CV-00217 
 

PLAINTIFFS’ RESPONSE TO 
DEFENDANTS’ MOTION TO DISMISS 

 
 
 

 
 
 

 
 

 

  
Plaintiffs submit this response to Defendants’ (hereafter also collectively referred to as 

“Tesoro”) Motion to Dismiss.  For the reasons set forth below, Plaintiffs respectfully ask this 

Court to deny Tesoro’s Motion.  

I. FEDERAL PROCEDURAL HISTORY. 

Tesoro has filed one Motion to Dismiss and two procedurally deficient and duplicative 

briefing Memorandums in Support of their Motion to Dismiss.  See (Doc. No. 20, notes 1, 2), 

possibly to meet page requirements.  No discovery has commenced, and the asserted class has not 

been certified by this court.  A separate sister case was commenced in the Western District of 

Texas on October 5, 2018, entitled Chase, et. al. v. Andeavor Logistics, Inc., et. al (Civil No. 5:18-

cv-01050-DAE) (“Texas case”).  Tesoro has pending motions to move the Texas case to North 
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Dakota while simultaneously moving to dismiss this North Dakota case.  The Texas briefing has 

been reviewed and arguments were incorporated when applicable.  Reuters reports that Tesoro 

(now known as Andeavor) has sold its assets to Marathon Oil for $23 billion dollars. (Ex. 1). 

II. INTRODUCTION. 

 Tesoro operates a pipeline right of way that crosses thirty-four (34) trust allotments on the 

Fort Berthold Indian Reservation.  It is believed that the following allotments may be impacted 

by the pipeline:  355A, 618A, 698A-A, 715A, 717A, 832A, 833A, T880A-A, T880A-B, 880A-

B, 880A-D, 881A-B, 940A, 1001A, T1012A-A, 1050A, 1086A, 1104A, 1105A-B, 1105A-c, 

1108A, T1120A, T1120A-A, 1125A, 1127A, 1734, 1744, 1761, 1791, 1793, 1794, T1827, 1949, 

T1827, 1949, T1950, 2098-B, 2098-C, 2098-D, 2133, 2134, 2206, and 2206-A.   (Ex. 2) 

The most recent right of way record was executed on February 7, 1995 with an effective 

date of June 18, 1993 and expired on June 19, 2013 (“1993 Easement”).1  The Court can see that 

Tesoro has a pattern of operating without a valid easement because in 1993, it operated for two 

years without an easement and when the 1993 Easement expired.  At present, Tesoro has operated 

without an easement for almost six years.   Without using the term “trespass”, Tesoro does not 

dispute or contest that it operates a pipeline on the Forth Berthold Indian Reservation without a 

valid easement or right of way and has been doing so for the last six years.  Tesoro continues to 

operate its business as usual on the MHA Nation (“Tribe”), an Indian reservation, without 

consequence.  Tesoro’s trespass-usage equates to transporting tens of thousands of barrels of 

crude oil with an estimated worth of millions of dollars each day, while those enrolled members 

                                            
1 Plaintiffs have alleged that the 1993 lease is void. No discovery has been commenced or completed on that issue.  
Defendants may not have received consent from the Allottees in 1993, calling into the question of validity of the 1993 
lease. This will be ferreted out in discovery or if Defendants have copies of Allottees’ consent, the consents could be 
filed with the Court at any time, as easily as they did in attaching proof of the 1993 Right-of-Way Application (Doc. 
21-3) and consent from the Tribe (Doc. 21-6). 
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of the Tribe (“Allottees” or Plaintiffs) who own the trespassed lands receive no compensation.  

The Affidavit of James Sanford states in part that “The Pipeline system transports crude oil from 

various points throughout the Bakken Region of North Dakota to a refinery located in Mandan, 

North Dakota, and a rail spur near Fryburg, North Dakota.  (Doc. 21-1, Affidavit of James 

Sanford, ¶3).  It must be emphasized, and it is worth repeating, that Tesoro does not deny it is in 

trespass and continues to operate its business in trespass.  Tesoro, without the consent or 

knowledge of the approximately 450 Allottees whose lands are trespassed, has either sold or 

attempted to sell its assets, including the pipeline and expired right of way, to Marathon Oil for 

$23 billion dollars. (Ex. 1).  However, Tesoro maintains the Pipeline is still owned by the Tesoro 

High Plains Pipeline System.  (Doc. 21-1, Affidavit of James Sanford, par. 3).  If the pipeline 

itself has not been conveyed to Marathon Oil, the pipeline is believed to have been bought and 

paid for by Marathon with a forthcoming conveyance upon the conclusion of this matter.  Once 

discovery is commenced, these matters will be confirmed or ruled out. 

An appraisal was conducted by the MHA Tribe that likely based the pipeline on throughput 

fees as allowed by 25 C.F.R. 169.112.  Tesoro is believed to have accepted the Tribe’s appraisal 

for the Tribe’s portion of the trespassed lands and paid the Tribe approximately $1,900,000 per 

acre. (Ex. 2-F, Affidavit of Melanie Brugh Johnson; Ex. 3-F, Affidavit of Valorie L. Brady; Ex. 4-

F, Affidavit of Vernita Finley; Ex. 5-F).  Tesoro, however, has only offered to pay the Allottees a 

fraction of the amount that was paid to the Tribe.  (Ex. 2-C, 2-G, Affidavit of Melanie Brugh 

Johnson; Ex. 4-C, 4-G, Affidavit of Valorie L. Brady; Ex. 5-C, Affidavit of Vernita Finley; Ex. 6-

B, Affidavit of Tex Hall, former MHA Tribal Chairman).  Instead, Tesoro conducted a separate 

appraisal for the Allottees over the same trespassed lands with an agricultural value that excludes 

pipeline throughput fees. (See Ex. 3-C, Affidavit of Melanie Brugh Johnson; Ex. 4-C, 4-G, 
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Affidavit of Valorie L. Brady; Ex. 5-C, Vernita Finley; Ex. 6, Affidavit of Tex Hall; see also Doc. 

21-1, Affidavit of James Sanford, ¶26).  25 C.F.R. 169.112 et seq. mandates consideration of 

throughput fees to determine fair market value.  When discovery is commenced, it will be further 

confirmed that many of the Allottees are small fractionated owners that do not know their 

ownership rights, do not understand the trespass concept, and cannot be contacted by the Bureau 

of Indian Affairs (“BIA”).  This is the primary reason why the Forth Berthold Allottee Land and 

Mineral Owners Association (“FBALMOA”) was formed and why this action includes, and must 

include, an asserted class. Discovery via deposition of BIA personnel will further confirm that 

many Allottees cannot be reached. 

As noted above, and further emphasized here, Tesoro did not notify the affected Allottees 

about its trespass until well after it secured an agreement, with the Three Affiliated Tribes.  (Doc. 

21-1, Affidavit of James Sanford, ¶¶ 10, 12); (Ex. 6, Affidavit of Tex Hall, ¶¶ 4, 5).  This was 

strategic for the continuity of Tesoro’s business operations.  (See Doc. 21-1, Affidavit of James 

Sanford, ¶¶10, 12, 26, 27; Ex. 6, Affidavit of Tex Hall.)  Tesoro agreed to pay the Three Affiliated 

Tribes $53,777,513.00 to compensate for the trespass and secure an easement on 28.2 acres of 

Tribal land. (Ex. 3-F, Affidavit of Melanie Brugh Johnson; Ex. 4-F, Affidavit of Valorie L. Brady; 

Ex. 5-F, Affidavit of Vernita Finley; Ex. 6, Affidavit of Tex Hall).  The Three Affiliated Tribes 

was also paid $5,000,000.00 ($177,304.96 per acre) for trespass damages and $48,777,513.00 

($1,729,699.04 per acre) for an easement on the 28.2 acres of Tribal land. (Id.).  Tesoro offered 

confusing and ranging sums to Allottees for new rights of way, past use payments, and annual 

payments by using low agricultural appraised values without throughput as required in 25 C.F.R.  

169.112.  (See Ex. 3-B, Affidavit of Melanie Brugh Johnson).  The amounts ranged, and were 

different between Allottees, from $850.00 per acre to $6000.00 per acre to $14,000.00 per acre to 
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$66,000.00 per acre. (Ex. 4-B and 4-C, Affidavit of Melanie Brugh Johnson).  Allottees were not 

treated equally nor were they offered the same amounts as the Tribe.  (See and compare Ex 3 with 

Ex. 4).  Using the above flawed methodology without throughput and without using the proper 

appraisal, Tesoro boasts that it has “obtained majority landowner consent in 15 of the 47 affected 

tracts [and]... obtained the consent of at least one landowner in each of 36 tracts” and asserts that 

“Landowner consents continue to arrive in the mail nearly every day.”  (See Doc 21-15). 

The BIA issued an Order to Show cause to Tesoro on January 30, 2018, regarding its 

unauthorized occupancy of the lands held in trust by the United States for the Allottees. (Ex. 3-E, 

Affidavit of Melanie Brugh Johnson; Ex. 4-E, Affidavit of Valorie L. Brady, Ex. 5-E, Affidavit of 

Vernita Finley; Ex. 6-C, Affidavit of Tex Hall;).  Tesoro indicated that it was involved in “good 

faith negotiations” with individual landowners. (Ex. 3-G, Affidavit of Melanie Brugh Johnson; Ex. 

4-F, Affidavit of Valorie L. Brady; Ex. 5-G, Affidavit of Vernita Finley).  As noted in the attached 

affidavits, Plaintiffs disagree that negotiations are pending, disagree that the negotiations have 

been in good faith, and assert negotiations have failed.  New appraisals that include throughput 

are not complete and no new offers have been sent.  Zero compensation has been paid to 

individual Allottees. (Ex. 3, Affidavit of Melanie Brugh Johnson; Ex. 4, Affidavit of Valorie L. 

Brady; Ex. , Ex. 5 Affidavit of Vernita Finley; Ex. 6, Affidavit of Tex Hall).  Plaintiffs assert 

Tesoro has not negotiated in good faith and concealed information relating to their actions, or at 

the very least, failed to respond in a timely manner to requests for information, i.e. the Tribe’s 

appraisal has been kept secret and a Subpoena has been served as part of Plaintiffs right to 

discovery. (Ex. 3, 4, 5 and 6).  Plaintiffs have demanded Tesoro cease and desist.  (Ex. 4-H, 

Affidavit of Valorie L. Brady; Ex. 6, Affidavit of Tex Hall). 
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III.  ARGUMENT SUMMARY. 
 

A. There are No Grounds to Dismiss Plaintiffs’ Claims for Failure to Join the United 
States as a Party Pursuant to Federal Rule of Procedure 12(b)(7) and Federal Rule 
of Procedure 19. 

 
Tesoro argues that this action should be dismissed pursuant to Federal Rule of Civil 

Procedure 12(b)(7) because the United States is a required party to this action and cannot be joined 

pursuant to Federal Rules of Civil Procedure 19.  Tesoro also argues that the United States is the 

only party able to bring an action to protect the interests of the Indian Allottees. However, this 

argument is contrary to Supreme Court precedent.  Tesoro fails to cite, among other cases, 

Poafpybitty v. Skelly Oil Company, 390 U.S. 365 (1968), which holds that individual Indian 

landowners or the United States may bring an action to protect their interests in lands that are held 

in trust by the federal government for their benefit, the exact opposite of what Tesoro contends 

and does not attempt to distinguish. 390 U.S. at 368-70, 376. 

Similarly, in United States v. Mottaz, 476 U.S. 834 (1986), the Supreme Court held that 

the United States does not have to be named as a party for claims brought by Indians under 25 

U.S.C. § 345 to protect their rights in their allotments.  476 U.S. at 846, n. 9. 

There Are No Grounds to Dismiss Plaintiffs’ Complaints Under Rule 12(b)(6) 

Many of Tesoro’s arguments to dismiss Plaintiffs’ claims pursuant to Federal Rule of Civil 

Procedure 12(b)(6) are repetitive of their arguments for dismissal under Federal Rule of Civil 

Procedure 12(b)(6) and Federal Rule of Civil Procedure 19.  Specifically, that common law 

trespass is a viable claim in this jurisdiction, and that 25 C.F.R. §169.413 allows Allottees to 

pursue any available remedies under applicable laws. 
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IV.  ARGUMENT. 
 

A. Legal Standard Regarding Federal Rule of Procedure 12(b) (7) and Federal Rule of 
Procedure 19. 

 
Federal Rule of Civil Procedure 19 provides, in pertinent part:2 
 
“(a)  (1) Required Party. A person who is subject to service of process and whose joinder will 
not deprive the court of subject-matter jurisdiction must be joined as a party if: 
 

(A) in that person's absence, the court cannot accord complete relief among existing 
parties; or 

 
(B) that person claims an interest relating to the subject of the action and is so 
situated that disposing of the action in the person's absence may: 

 
(i) as a practical matter impair or impede the person's ability to protect the 
interest; or 

 
(ii) leave an existing party subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations because of the interest. 

 
… 
 
(b)  When Joinder Is Not Feasible. If a person who is required to be joined if feasible cannot 
be joined, the court must determine whether, in equity and good conscience, the action should 
proceed among the existing parties or should be dismissed. The factors for the court to consider 
include: 
 

(1) the extent to which a judgment rendered in the person’s absence might prejudice that 
person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

                                            
2 Federal Rule of Procedure 12(b)(7) indicates that defense for failure to join a party under Rule 19 may be made by 
motion. 
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(3) whether a judgment rendered in the person’s absence would be adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action were dismissed for 
nonjoinder.” 

F.R.CIV.PRO 19(a), (b). 

“In applying Rule 19 the courts must refrain from taking a view either too broad or too 

narrow in determining ‘prejudicial’ effect of a judgment. The watchwords of Rule 19 are 

‘pragmatism’ and ‘practicality.’ ” Narragansett Tribe of Indians v. S. Rhode Island Land Dev. 

Corp., 418 F.Supp 798, 811 (D.R.I. 1976) (quoting Schutten v. Shell Oil Co., 421 F.2d 869, 874 

(5th Cir. 1970)). Rule 19(a) defines who a required party is and “Rule 19(b) authorizes a district 

court to exercise its equitable powers to dismiss an action if a party regarded as “indispensable” 

cannot be joined. ‘Whether a person is “indispensable,’ that is, whether a particular lawsuit must 

be dismissed in the absence of that person, can only be determined in the context of a particular 

litigation.” Spirit Lake Tribe v. State of North Dakota, 262 F.3d 732, 746 (8th Cir. 2001) (citing 

Provident Tradesmens Bank Trust Co. v. Patterson, 390 U.S. 102, 188 (1968)). Rule 19(b) 

identifies four factors for the court to consider in determining whether dismissal is required when 

joinder of a required party cannot be accomplished: “first, to what extent a judgment rendered in 

the person's absence might be prejudicial to the person or those already parties; second, the extent 

to which, by protective provisions in the judgment, by the shaping of relief, or other measure, the 

prejudice can be lessened or avoided; third, whether a judgment rendered in the person's absence 

will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is 

dismissed for nonjoinder.” Mille Lacs Band of Chippewa Indians v. Minnesota, 853 F. Supp. 1118, 

1131 (D. Minn. 1994) (citing F.R.C.P. 19(a), (b).  Rule 19 inquiries are context sensitive and may 
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vary from case to case. Provident Bank Tradesman & Trust, Co. v. Patterson, 390 U.S. 102, 118-

19 (1968). 

Defendants’ Motion improperly 1) requests this Court construe the pleadings in their favor 

and 2) invokes and misconstrue in their favor matters outside the pleadings, including the ongoing 

actions of the BIA. The Court should not tolerate this attempt to circumvent the rules. It should 

summarily deny the motion as procedurally improper. Alternatively, if the Court construes 

Defendants’ Motion as one for judgment on the pleadings/summary judgment and considers the 

merits, plaintiffs have set forth sufficient facts not only to support their claims but also to make 

clear the BIA is neither a necessary nor indispensable party hereto. 

1. The United States is Not an Indispensable Party to This Action. 
 

In arguing that the United States is both a required and indispensable party to this matter, 

Tesoro fails to cite controlling precedent, including Poafpybitty v. Skelly Oil Company, 390 U.S. 

365 (1968), which held that individual Indian landowners may bring an action to protect Allottees’ 

interests in lands held in trust by the United States. 390 U.S. at 376. 

Poafpybitty involved a dispute over an oil and gas lease held by the defendant oil company 

on reservation land held in trust by the United States for the benefit of the plaintiff Indians.  Id. at 

366.  The Poafpybitty plaintiffs alleged that the defendant oil company failed to retain and market 

natural gas being produced by the wells at issue, thereby violating the terms of the lease and 

impairing plaintiffs’ royalties.  Id. at 367.  Prior to adjudicating this question, the district court 

granted the defendant’s motion to dismiss, which was affirmed by the Oklahoma Supreme Court 

on the ground that plaintiffs were precluded from suing based upon the trustee status of the United 

States and by the regulations promulgated by the Secretary of the Interior to control oil and gas 
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leases on restricted Indian land.  Id. at 368.  The United States Supreme Court disagreed.  Id. at 

376. 

In deciding whether the plaintiffs, as owners, or the United States, as trustee, of the allotted 

lands, was the proper party to bring suit, the Court began its analysis by first acknowledging that 

under the General Allotment Act of 1887, land allotted to individual Indians was to be held by the 

United States in trust for the sole use and benefit of the Indian Allottees.  Id. at 368.  The Court 

recognized that this relationship was intended primarily to protect against the alienation of allotted 

lands.  Id. at 368-69. 

However, the Court found that “these restrictions on the Indian’s control of his land are 

mere incidents of the promises made by the United States in various treaties to protect Indian land 

and have no effect on the Indian’s capacity to institute the court action necessary to protect his 

property.” Id. at 368-369. “In order to fulfill these national promises to safeguard Indian land and 

at the same time ‘to prepare the Indians to take their place as independent, qualified members of 

the modern body politic,’ the allotment system was created with the Indians receiving ownership 

rights in the land while the United States retained the power to scrutinize the various transactions 

by which the Indian might be separated from that property.” Id. at 369 (citing Board of County 

Comm’rs of Creek County v. Seber, 318 U.S. 705, 715 (1943); Squire v. Capoeman, 351 U.S. 1, 9 

(1956)). 

The Court concluded that “[t]his dual purpose of the allotment system would be frustrated 

unless both the Indian and the United States were empowered to seek judicial relief to protect the 

allotment.” Id.  “The right of the United States to institute a suit to protect the allotment did not 

diminish the Indian’s right to sue on his own behalf.” Id. at 370 (citing Creek Nation v. United 
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States, 318 U.S. 629 (1943)).  In reaching this conclusion, the Court cited previous decisions 

which “recognize capacity in a restricted Indian to sue or defend actions in his own behalf subject 

only to the right of the Government to intervene.” Id. at 371 (citing Heckman v. United States, 224 

U.S. 413 (1912)).  The Court ultimately concluded that the trust relationship existing between the 

Indians and the United States Government, “do[es] not prevent the Indian landowner, like other 

property owners, from maintaining suits appropriate to the protection of his rights.” Id. at 372. 

Having concluded that the status of the United States as trustee of allotted Indian lands did 

not preclude the plaintiffs from bringing suit on their own behalf to vindicate their rights as lessors, 

the Court then turned to the question of whether the terms of the oil and gas lease, or the regulations 

promulgated by federal agencies, prevented the plaintiffs from seeking judicial relief.  Id. After 

examining various regulations promulgated by the Secretary of the Interior over oil and gas 

operations on Indian lands, the Court held that “we find nothing in this regulatory scheme which 

would preclude [plaintiff Indians] from seeking judicial relief for an alleged violation of the lease.” 

Id., at 373. “The existence of the power of the United States to sue upon a violation of the lease no 

more diminishes the right of the Indian to maintain an action to protect that lease than the general 

power of the United States to safeguard an allotment affected the capacity of the Indian to protect 

that allotment.” Id. at 373-74.  The lesson to be drawn from Poafpybitty is that Indians, despite 

their unique relationship with the United States Government, have the same right as any other 

property owner to bring an action to protect their property and to vindicate their rights relating to 

that property. 

The United States Supreme Court and other Circuits have also drawn similar conclusions 

regarding the United States’ joinder of cases involving trust lands. United States v. Mottaz, 476 
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U.S. 834, 846, n. 9 (1986) (“To hold that in all cases brought under [25 U.S.C. §] 345 the United 

States must be named as a party defendant would restrict the access to federal courts afforded 

Indians raising claims ... involving their land entitlements because the United States would 

obviously not be a proper party in many private disputes that relate to land claims originally 

granted by various Allotment Acts”).  In Choctaw & Chickasaw Nations v. Seitz, 193 F.2d 456, 

460 (10th Cir. 1951), the Court rejected the argument that Allottees must join the United States to 

protect their rights in trust lands because it would mean that Indians are “unable to prosecute a suit 

to establish their title to, and recover the possession and use of, their lands”.  In Agua Caliente 

Band of Mission Indians v. County of Riverside, 442 F.2d 1184, 1185 (9th Cir. 1971), the Court 

stated: “An Indian, as the beneficial owner of lands held by the United States in trust has a right 

acting independently of the United States to sue to protect his property interests”).  In Houle v. 

Cent. Power Electric Cooperative, Inc., No. 4:09-cv-021, 2011 WL 1464918 *25 (D.N.D. Mar. 

24, 2011), the Court specified that “the prevailing view in the Eighth Circuit and elsewhere is that 

the United States is not an indispensable party in cases where either Indian tribes or individual 

Allottees are suing for trespass or for declaratory relief to protect their beneficial interests in trust 

lands from being diminished by third parties.” 

The matter here is no different from Poafpybitty or the other cited cases: the United States 

is not a required party for the type of claims being brought in this case and the Plaintiffs may sue 

on their own behalf.  Tesoro’s argument that the United States is a required party because of its 

interest in determining Defendant’s current trespass issue, defending the BIA’s renewal of the 

1993 easement, the possibility of inconsistent judgments or obligations, and because it is the only 

and proper party to bring this suit, are simply without merit and show a clear misunderstanding of 
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the governing laws and regulations surrounding this type of case. 

Essentially Defendants’ position is that lessees such as Plaintiffs have no legal recourse 

where a national company operates a pipeline in the ground without a valid lease on trust land. 

That cannot be and it is NOT the law. 

Indeed, Defendants’ argument that this case cannot proceed absent the United States, while 

at the same time claiming to the BIA that it is in good faith negotiations when no good faith offer 

has ever been provided to Plaintiffs exhibits considerable boldness.  It is hard to believe that 

Tesoro seriously suggests Plaintiffs’ claims cannot be litigated when it has been without a valid 

lease since at least 1993 and has made no good faith offer to Allottees.  If so, Tesoro is wrong. 

Tesoro relies on 25 C.F.R. § 169.410 to support its claims, but this regulation only sets out 

what the BIA “may” do if a “grantee remains in possession after the expiration, termination, or 

cancellation of a right-of-way. ”  It does not state that the BIA is the only entity with the right to 

allege a trespass. Such a reading would be in contrast with the Allottee rights stated in Poafpybitty. 

390 U.S. at 370-71 (“Nor does the existence of the Government’s power to sue affect the rights of 

the individual Indian”). Moreover, 25 C.F.R. § 169.413 states: 

If an individual or entity takes possession of, or uses, Indian land 
or BIA land without a right-of-way and a right-of-way is required, 
the unauthorized possession or use is a trespass. An unauthorized 
use within an existing right-of-way is also a trespass. We may take 
action to recover possession, including eviction, on behalf of the 
Indian landowners and pursue any additional remedies available 
under applicable law. The Indian landowners may pursue any 
available remedies under applicable law, including applicable 
tribal law.  

 
Id. (emphasis added).  Based on the above, the United States does not have the 

sole right and obligation to determine whether to treat a holdover possession as a 

trespass. Plaintiffs assert that Tesoro is in trespass and this case may proceed.   
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Additionally, the BIA “is faced with an almost staggering problem in attempting to 

discharge its trust obligations with respect to thousands upon thousands of scattered Indian 

allotments.”  Poafpybitty, at 374.  The United States “[r]ecogniz[es] these administrative burdens 

and realiz[es] that the Indian’s right to sue should not depend on the good judgment or zeal of a 

government attorney.”  Id.  This reality supports the position that there is no prohibition from 

individual Allottees from pursuing claims directly for trespass. Id. at 376.  Defendants’ 

observation that the BIA has not yet declared them in trespass is more indicative of lack of 

resources of the local agency rather than carte blanche permission to continue the operation of a 

pipeline without a proper right-of-way without compensation the Indian landowners. 

Given the above, there are no grounds for holding that the United States is an indispensable 

party to this action, and the Court should deny Tesoro’s Motion to Dismiss under Federal Rules of 

Civil Procedure 12(b)(7) and (19).   

2. Tesoro’s Other Rule 19 Arguments Are Groundless. 
 

Tesoro’s other arguments as to why the United States is a necessary party either ignore 

precedent or are unsound. 

For example, Tesoro argues that the United States is the proper party to bring this action, 

but also argues that they must be joined because the United States has potential liability in regard 

to the validity of the 1993 easement.  Tesoro seemingly argues that the United States is both the 

Plaintiff and Defendant in this matter, which is a truly absurd exercise. The above arguments 

already establish why the United States is not an indispensable party, does not have the sole right 

and obligations to determine whether Tesoro is a trespasser, and does not need to bring this action 

on behalf of Plaintiffs. But the United States is not a required party to appear as a defendant either.  
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Tesoro argues that the United States is a required party because it has an interest in defending the 

1993 Easement issued by the BIA, which Plaintiffs allege may have been wrongfully issued. 

However, any judgment regarding this matter would not negatively impact the United States, as 

“the United States is not bound by any judgment to which it is not a party.” Davilla v. Enable 

Midstream Partners, L.P., No. CIV-15-1262-M, 2016 WL 4440240 at *2 (“Davilla I”) (W.D. 

Okla. Aug. 19, 2016); see also Narragansett, 418 F.Supp. at 811. Thus, the United States is not a 

required party as either a Plaintiff or Defendant and this case can proceed without the inclusion of 

the United States.  Furthermore, Plaintiffs are not seeking to abridge or negate that power as the 

United States has chosen to exercise it.  They are simply pursuing their own rights, independent 

of the BIA’s responsibilities.  The responsibility for running afoul of BIA regulations lies squarely 

with Defendants. 

Tesoro has also argued that pursuing this action without the United States could create 

inconsistent judgments or obligations. This argument has been routinely rejected by the courts. 

Davilla I, 2016 WL 4440240, at *2 (“Since the United States would be bringing a trespass action 

only on behalf of plaintiffs, if plaintiffs bring an action on their own, the United States would have 

no reason to bring a different or separate action that would result in multiple or inconsistent 

obligations for defendants.”)  Tesoro cites no evidence and relies merely on conjecture for its 

position that the United States would later sue it for the same cause of action.  If Tesoro is most 

concerned about the validity of the 1993 lease, it can be comforted with the knowledge that in over 

25 years, the BIA has not pursued it.  Also, Tesoro could provide proof of Allottee consent for 

the 1993 lease to solidify its argument that it is valid. Finally, Tesoro could minimize this burden 

by filing an Answer and naming the United States as a third party defendant. 
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Plaintiffs do not seek to diminish the real property interests of the United States in anyway 

and is not hostile to the trust relationship between Plaintiffs and the United States. Plaintiffs seek 

to protect Indian Trust lands from Defendants’ unlawful encroachment, not diminish the Trust 

lands, and this action is brought solely by the Trust beneficial owners.  Plaintiffs are not “third 

parties” to the United States trust relationship in question, but, rather, are the named, direct and 

intended beneficiaries of the trust holdings.  The conduct at issue here is Tesoro’s, not the legal 

rights of the United States. 

This action in no way diminishes the rights or responsibilities of the United States.  

Rather, this case is about the failures of Defendants to comply with statutes and regulations, and 

its failure to lawfully obtain an easement for its pipeline.  The prayer for relief seeks to restore to 

Plaintiffs and the United States that which has been wrongfully taken without the permission and 

consent of Plaintiffs or the United States. 

Based on the above, the United States is not a required party under Federal Rule of Civil 

Procedure 19, and Tesoro’s Motion to Dismiss should be denied. 

3.  Plaintiffs Are Not Required to Exhaust Administrative Remedies. 
 

Tesoro argues that the Court should dismiss this case for failure to exhaust administrative 

remedies and lack of primary jurisdiction, stating that the BIA is in the middle of administrative 

proceedings, but is paused for “good faith negotiations” between Plaintiffs and Tesoro. These 

arguments are weak at best, and there is no such requirement to exhaust administrative remedies. 

It may be argued that the Doctrine of Exhaustion of Remedies provides that “no one is 

entitled to judicial relief for a supposed or threatened injury until the prescribed administrative 

remedy has been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). 

However, the Doctrine of Exhaustion of Administrative Remedies “is not a strict jurisdictional 
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requirement, but rather a flexible concept tailored to the circumstances of each particular case.” 

South Dakota v. Andrus, 614 F.2d 1190, 1192, n. 1 (8th Cir. 1980). The exhaustion doctrine “is 

not to be applied inflexibly,” McGee v. United States, 402 U.S. 479, 483 (1971), and courts are 

free to use their discretion. 

Congressional intent is critical to the exhaustion doctrine.  Darby v. Cisneros, 509 U.S. 

137, 144-45 (1993).    Except where exhaustion of administrative remedies is required by statute, 

not the case here, administrative remedies need to be pursued if the litigant's interest in judicial 

review outweighs the government’s in the efficiency or administrative autonomy that exhaustion 

is designed to further.  Fort Berthold Land and Livestock Ass’n. v. Anderson, 361 F.Supp.2d 1045, 

1051 (D.N.D. 2005).  Where administrative appeal would be futile and little more than a 

formality, exhaustion of administrative remedies will not be required.  Sioux Valley Hospital v. 

Bowen, 792 F2d 715, 724 (8th Cir. 1986).   

Further, as stated above in Poafpybitty, the Department of the Interior “is faced with an 

almost staggering problem in attempting to discharge its trust obligations with respect to thousands 

upon thousands of scattered Indian allotments.”  In some cases, the adequate fulfillment of trust 

responsibilities on these allotments “would undoubtedly involve administrative costs running 

many times the incomer value of the property.”  390 U.S. at 374 (citing H.R.Rep. No. 2503, 82d 

Cong., 2d Sess., 23 (1952)). “Recognizing these administrative burdens and realizing that the 

Indian’s right to sue should not depend on the good judgment or zeal of a government attorney, 

the United States has indicated its support of [the plaintiff Indians’] position that Indians have a 

capacity to sue under the oil and gas lease.” Id.  

Tesoro also argues that the BIA has primary jurisdiction over this dispute.  Under a plain 
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reading of 25 C.F.R. §§ 169.410 & 169.413, Plaintiffs “may pursue any available remedies under 

applicable law”.  The doctrine of primary jurisdiction is to be invoked sparingly, as it often 

“results in added expense and delay.” U.S. v. McDonnell Douglas, Corp., 751 F.2d 2204, 224 (8th 

Cir. 1984). 

While Tesoro argues that Plaintiffs cannot bring this action and that Plaintiffs must rely 

only on administrative action to protect their interest, they cite no regulation to support this 

contention.  Tesoro relies heavily on 25 C.F.R. § 169.410 to support their arguments, but as stated 

supra, Section 169.410 only states what the BIA “may” do in the context of a holdover possession, 

and makes no prohibitions on the individual landowners. Individual landowners do not need to 

exhaust administrative remedies unless the relevant statute or regulatory scheme explicitly 

mandates it, Darby, 509 U.S. at 146.  They do not have to seek or rely on administrative action to 

protect their interests in Indian land, Poafpybitty, 390 U.S. at 374-75.  The individual “Indian 

landowners may pursue any available remedies under applicable law” (25 C.F.R. § 169.413) and 

therefore, stated plainly, there is no requirement that Plaintiffs exhaust administrative remedies 

before pursuing this action.  Plaintiffs have every right to pursue this matter and Tesoro’s Motion 

to Dismiss should be denied. 

B. Legal Standard Regarding Federal Rule of Procedure 12(b)(6). 

Federal Rule of Civil Procedure 12(b)(6) addresses dismissal of a claim for failure to state 

a claim.  F.R.CIV.PRO. 12(b)(6).  On a Motion to Dismiss under Rule 12(b)(6), the court takes all 

well-pleaded facts as true, viewing them in the light most favorable to the plaintiffs, and asks 

whether the pleadings contain “enough facts to state a claim to relief that is plausible on its face.” 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when 
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the plaintiffs pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

1. Plaintiffs Have a Claim for Federal Common Law Trespass Pursuant to Federal 
Case Law and Statutes. (COUNT 1) 

 
Plaintiffs’ claims for this case arise from multiple independent and interrelated statutes and 

caselaw that have protected land rights for Indians, including creating causes of action for claims 

Plaintiffs allege in their complaint, for years.  Tesoro attempts to obscure and muddy the law on 

this point by misstating and distorting the law on this issue.  

Tesoro even fails to cite one of the seminal cases on this matter, Poafpybitty v. Skelly Oil 

Co., 390 U.S. 365 (1968). While Poafpybitty, summarized above involved a violation of federal 

oil and gas leases, the Court, among other things, “recognize[d the] capacity in a restricted Indian 

to sue or defend actions in his own behalf subject only to the right of the Government to intervene.” 

Id. at 371 (citations omitted). The Court reviewed the federal statutory restrictions on an Indian’s 

allocated land rights and found that “these restrictions on the Indian’s control of his land are mere 

incidents of the promises made by the United States in various treaties to protect Indian land and 

have no effect on the Indian’s capacity to institute the court action necessary to protect his 

property.”  Id. at 368-369. 

Similarly, in Nahno-Lopez v. Houser, 625 F.3d 1279 (10th Cir. 2010), the Tenth Circuit 

found that 25 U.S.C. § 345, which itself did not create a cause of action, provided a basis for federal 

court jurisdiction over the Indian plaintiffs’ trespass claim.  625 F.3d at 1282.  In Nahno-Lopez, 

the plaintiffs were individual members of the Comanche Tribe who held beneficial title to allotted 

trust land in Oklahoma. Id. at 1280. Plaintiffs entered into a five-year lease for their allotments 

with the Business Committee of the Comanche Tribe but later claimed that the Secretary of the 
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Interior never approved the lease, as required by 25 U.S.C. § 348 and BIA regulations.  Id.   

Plaintiffs brought suit alleging violation of 25 U.S.C. §345 and a claim for common law trespass, 

which was brought under Oklahoma state law.  Id. at 1281.  In finding that plaintiffs had a claim 

for common law trespass, the Court held: 

Plaintiffs’ two claims, however, can be fairly construed to articulate 
a viable claim over which we have jurisdiction. They contend that 
§ 345 was “violated” in the sense that Defendants’ presence on their 
property constituted trespass and was thus “unlawful” within the 
meaning of § 345. They combine this with a claim for common-law 
trespass. We construe the complaint as stating a federal common-
law trespass claim, for which § 345 provides jurisdiction.” 
 

Id. at 1282 (emphasis in original); see also United States v. Milner, 583 F.3d 1174, 1182 (9th Cir. 

2009) (“Federal common law governs an action for trespass on Indian lands”); Loring v. United 

States, 610 F.2d 649, 651 (9th Cir. 1979) (finding 25 U.S.C. §§ 323-325 protects “the Indian 

allotment against improvident grants of rights-of-way” giving “rise to rights appurtenant to the 

allotted lands” and 25 U.S.C. §345 “exists to entertain an action brought to preserve these rights.”); 

Public Service Co. of New Mexico v. Approximately 15.49 Acres of Land in McKinley Cty., New 

Mexico, No. 15 CV 501 JAP/CG, 2016 WL 10538199, at *5 (D.N.M. Apr. 4, 2016) (individual 

Indian “[p]laintiffs may bring their trespass claim under § 345, and the Court has federal subject-

matter jurisdiction”); Houle, 2011 WL 1464918, at *3 n.1 (“Jurisdiction under § 345 may exist for 

the trespass and related claims for declaratory relief” and under 28 U.S.C. § 1331 and 28 U.S.C. § 

1367 for trespass and any other claims relating to the same case or controversy brought by 

individual Allottees). 

 Tesoro relies on Oneida Indian Nation of New York v. County of Oneida (“Oneida I”), 414 

U.S. 661 (1974) for its contention that there are no federal common law rights for individual 

Indians as it relates to allocated land, distinguished from tribal rights to lands.  Tesoro 
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misinterprets the holdings of Oneida I.  Tesoro represented to this court that the Supreme Court 

stated in Oneida I that: 

Once [issued], the incidents of ownership are, for the most part, 
matters of local property law to be vindicated in local courts, 
and in such situations it is normally insufficient for arising 
under jurisdiction merely to allege that ownership or possession 
is claimed under [Federal law].  
 

 (Doc. 22, p. 11 (emphasis and alterations in Defs.’ Mem.)). The full, un-edited sentence by the 

Supreme Court stated: 

Once patent issues, the incidents of ownership are, for the most part, 
matters of local property law to be vindicated in local courts, and in 
such situations, it is normally insufficient for ‘arising under’ 
jurisdiction merely to allege that ownership or possession is claimed 
under a United States patent. 
 

Oneida I, 414 U.S. at 676-77 (citations omitted) (emphasis added). Tesoro’s quote of Oneida I 

misrepresented to the Court the actual holding of the United States Supreme Court. 

 Tesoro’s omission of these keywords is critical. Removal of these words creates the false 

impression that the Oneida I case does not support federal law causes of action for Indian Allottees. 

Oneida I is not contrary to those cases supporting federal jurisdiction in this case. The Supreme 

Court distinguished Oneida I from another case Defendants rely on, Taylor v. Anderson, 234 U.S. 

74 (1914), a case decided before the enactment of the Indian Reorganization Act. In Oneida I, the 

Supreme Court noted in Taylor that “[i]ndividual patents had been issued with only the right to 

alienation being restricted for a period of time” to owners in fee. Oneida I, 414 U.S. at 676. Thus, 

Tesoro’s reliance on Taylor is misplaced, since the land at issue in that case was not held in trust 

by the United States and because the plaintiffs there did not plead any right to possession that arose 

under federal law. 234 U.S. at 74. 

 Moreover, Federal regulations support individual Indian landowners to pursue claims to 
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secure their right to sue for trespass. 25 C.F.R. § 169.413 states: 

If an individual or entity takes possession of, or uses, Indian land or 
BIA land without a right-of-way and a right-of-way is required, the 
unauthorized possession or use is a trespass. An unauthorized use 
within an existing right-of-way is also a trespass. We may take 
action to recover possession, including eviction, on behalf of the 
Indian landowners and pursue any additional remedies available 
under applicable law. The Indian landowners may pursue any 
available remedies under applicable law, including applicable 
tribal law.  
 

Plaintiffs are Allottees with interest in the trust land that is the subject matter of this lawsuit. 

(Exs. 1-5.) Plaintiffs have plead that Tesoro lacks a valid easement, has failed to restore the 

property, are utilizing the property without the consent or permission of Plaintiffs, failed to follow 

federal law to obtain the 1993 Easement, failed to obtain consent or the Secretary’s approval to 

remain on Plaintiffs’ trust allotments after that easement expired in violation of the Indian Right 

of Way Act and the governing regulations, and failed to compensate Plaintiffs for use of their land. 

(Doc. #8, ¶¶ 23, 24, 25, 31, 32, 45, 46.) Tesoro, by its own admissions, continues to occupy the 

trust allotments without paying compensation to Plaintiffs.  (Doc. 21-1, ¶¶ 3, 4, 14); (Doc. 21, pp. 

5-6.) 

Tesoro argues that Plaintiffs cannot pursue this matter because they are not the owners of 

the property or signatories to the leases in this matter.  The United States did not enter into the 

1953, 1973, or 1993 Easement for its own benefit, it did so on behalf of Plaintiffs and other 

landowners for their express benefit, making Plaintiffs third party beneficiaries of the all 

Easements for the property, if it is valid, and entitled to enforce its terms.  Discovery will further 

determine and clarify positions on this issue.  However, it cannot be seriously argued by 

Defendants that Plaintiffs have no interest relating to the property, the easements or rights-of-way 

on the property, or the activities of Defendants on the property. 

Case 1:18-cv-00217-DLH-CSM   Document 30   Filed 05/13/19   Page 22 of 36



 

 
23 

As discussed above, the United States Supreme Court has rejected the argument that only 

the United States can bring an action for breach of contracts affecting Indian land in Poafpybitty, 

390 U.S. 365. Plaintiffs are entitled to commence an action regarding the property and rights-of 

way on the property as third-party beneficiaries to that agreement. Sioux Honey Ass’n v. Hartford 

Fire Ins. Co., 672 F.3d 1041, 1056 (Fed. Cir. 2012) (“A plaintiff lacking privity of contract can 

nonetheless sue for damages under that contract if it qualifies as an intended third-party 

beneficiary”); see also H.F. Allen Orchards v. United States, 749 F.2d 1571, 1576 (Fed. Cir. 1984) 

(holding that members of an irrigation district were intended third-party beneficiaries of a consent 

decree with the United States by virtue of their beneficial ownership of the later that was the subject 

of the decree).  

The Indian Right of Way Act is the basis for the Secretary of the Interior to approve 

easements or rights-of way on the trust land. The Secretary is only empowered to approve the 

rights of way across land “held in trust by the United States for individual Indians” or “set aside 

for the use and benefit of the Indians.”   25 U.S.C. § 323. The Indian landowners’ consent is 

required for the issuance of any right-of-way, unless, it is impracticable to do so and “the grant 

will cause no substantial injury to the land or any owner thereof.” 25 U.S.C. § 324. Any 

compensation received for a right-of-way or easement is “received on behalf of the Indian owners. 

…” 25 U.S.C. §325.  It appears, without the benefit of discovery, that Tesoro failed to properly 

follow regulations in the process of getting its easements over Indian Trust land. If found to be 

correct upon completion of discovery, Plaintiffs are entitled to continue its pursuit of their right of 

trespass for Tesoro’s actions for operating its pipeline without valid leases, going back to 1993.   

The essential elements of federal common law trespass have been met by the Pleadings. 

Given the overwhelming support from Supreme Court precedent and federal law, Plaintiffs 
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absolutely have a right to pursue their federal common law trespass claims against Defendants. 

Defendants’ Motion to Dismiss should be denied.  

2. Plaintiffs Have Stated a Claim for Unjust Enrichment. (COUNT 2) 

Tesoro also seeks dismissal of Plaintiffs’ claim for unjust enrichment of Tesoro’s enormous 

financial gains through their illegal operations of the pipeline across Plaintiffs’ lands.  

The Court “must borrow state law to the extent it comports with federal policy” regarding 

Plaintiffs’ trespass claims where state law does not conflict with federal statutes or policies.  

Davilla v. Enable Midstream Partners, L.P., (“Davilla III”) 913 F.3d 959, 965-67 (10th Cir. 2019). 

(adopting the elements of trespass under Oklahoma law, but rejecting state law consent defenses 

that conflicted with the Indian Right of Way Act).  Plaintiffs are allowed to argue any theory that 

is supported by law, even if other claims are made, or other theories of law may apply.  Fed. R. 

Civ. P. 8(a) and 8(d)(3). 

North Dakota recognizes a claim for unjust enrichment. Lochthowe v. C.F. Peterson Estate, 

692 N.W.2d 120, 124, 2005 ND 40, ¶9.   Unjust enrichment is an equitable doctrine, applied in 

the absence of an express or implied contract, to prevent a person from being unjustly enriched at 

the expense of another.  Id.  Unjust enrichment applies where there is no valid contract.  Id., ¶10.  

In this case, Plaintiffs have alleged, and it is undisputed, that there is not a current or valid right-

of-way for the pipeline on their trust land.  Id.  As such, unjust enrichment is an appropriate cause 

of action. 

North Dakota defines the elements of an unjust enrichment claim as: “(1) an enrichment; 

(2) an impoverishment; (3) a connection between the enrichment and the impoverishment; (4) 

absence of a justification for the enrichment and impoverishment; and (5) an absence of a remedy 

provided by law.” Id., ¶9.    
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Plaintiffs have alleged that Tesoro has been “unjustly enriched” by operating its pipeline 

without authorization or approval for years and receiving substantial and enormous profits from 

said pipeline. (Doc. 9, ¶¶ 50, 52.)   Plaintiffs have been impoverished or deprived of their property 

because they have not received compensation for use of their property.  Tesoro continues to utilize 

its pipeline, is enriched by increased profits, and has avoided the costs of removing its pipeline, all 

without providing any compensation or permission from the Allottees, and by circumventing 

federal law. Since there is no valid right-of-way for the pipeline at issue in this case, Plaintiffs are 

without a remedy for its damages under contract law, making unjust enrichment an appropriate 

claim. 

The claim is also appropriate for the 1993 Easement, if it was not validly executed.  Tesoro 

has only provided proof of the Tribe’s permission to the renewal of the 1993 Easement.  

Discovery will bear out the validity of the 1993 Easement and it is too early to dismiss this claim 

at this early stage.     

If the 1993 easement was never valid, unjust enrichment will apply.   Furthermore, 25 

C.F.R. § 169.413 states “The Indian landowners may pursue any available remedies under 

applicable law, including applicable tribal law.”  An unjust enrichment claim may be appropriate 

and Tesoro’s Motion to Dismiss Plaintiffs claim of unjust enrichment should be denied.  

3. Plaintiffs have a claim for Accounting and Constructive Trust. (COUNTS 2 AND 
7) 

 
Tesoro also argues that Plaintiffs’ claims should be dismissed because it alleges an action 

for “constructive trust,” which Tesoro contends is a remedy, not a cause of action.  Plaintiffs are 

required to plead both their causes of actions and their requested remedies in their Complaint. This 

provides notice to Tesoro for both the basis of liability and the requested relief.  Plaintiffs are 

Case 1:18-cv-00217-DLH-CSM   Document 30   Filed 05/13/19   Page 25 of 36



 

 
26 

allowed to argue any theory that is supported by law, even if other claims are made, or other 

theories of law may apply.  Fed. R. Civ. P. 8(a) and 8(d)(3). 

Regardless of whether the Court determines if an accounting or a constructive trust is a 

cause of action or a remedy, they are appropriate and Tesoro’s motion should be denied.  The 

federal court is authorized to receive and adjudicate an equitable claim. Davilla III, 913 F.3d at 

972-73 (quoting Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99, 205 (1945)).  Constructive trusts 

are allowed “where compelling federal interests are at stake.” In re Magna Entm’t Corp., 438 B.R. 

380, 393 (D. Del. Bankr. 2010) (quotation marks and citation omitted); see also Abramowitz v. 

Palmer, 999 F.2d 1274, 1279 (8th Cir. 1993) (upholding constructive trust imposed on homestead 

purchased with funds fraudulently obtained and directly traceable to plaintiff); Hunter v. Philpott, 

373 F.3d 873, 876-77 (8th Cir. 2004) (referring to a constructive trust as one imposed by law 

because of the trustee’s malfeasance). Constructive trusts are to be “flexibly fashioned in equity to 

provide relief where a balancing of interests in the context of a particular case seems to call for it,” 

including reaching property “in the hands of the original wrong-doer” and placing the property 

with those who are equitably entitled to it.  F.T.C. v. Network Serv. Depot, Inc., 617 F.3d 1127, 

1141-42 (9th Cir. 2010). (quotation marks and citations omitted).  

 Indian Allottees are entitled to “an accounting of all rents, issues, and profits against 

trespassers on their land.”  County of Oneida, New York v. Oneida Indian Nation of New York 

(“Oneida II”), 470 U.S. 226, 235-36). Federal law is clear that Plaintiffs, as Indian Allottees, are 

entitled to an accounting of any profits Tesoro has received.  The Accounting cause of action is 

appropriate. 

  The constructive trust claim is consistent with the protections afforded to Indian trust land 

by Congress, and those recognized by the Supreme Court. It also is related to both the unjust 
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enrichment and the accounting claims.  Without the remedies of federal common law, Tesoro will 

continue to trespass on Plaintiffs’ property.  A constructive trust operates as a deterrence to 

interference with the possession of property and is a recognized equitable remedy in North 

Dakota.  Schroeder v. Buchholz, 2001 ND 36, ¶5, 622 N.W.2d 202, 205.  “A constructive trust is 

imposed to prevent the unjust enrichment of the person wrongfully interfering with the owner's 

possession of the property.  Id.   

Imposition of a Constructive Trust is an appropriate remedy and is consistent with general 

principles of law that seek to deter intentional trespass and to prevent trespassers from benefiting 

from their illegal conduct.  See Restatement (Second) of Torts § 929 (1979) (“[I]f the defendant is 

a willful trespasser, the owner is entitled to recover from him the value of any profits made by the 

entry.”); Restatement (Third) of Restitution and Unjust Enrichment § 40 (Trespass, Conversion, 

and Comparable Wrongs) cmt. b (2011) (“a conscious wrongdoer will be stripped of gains from 

unauthorized interference with another’s property …. Restitution is justified in such cases because 

the advantage acquired by the defendant is one that should properly have been the subject of 

negotiation and payment.”). 

“A constructive trust has two essential elements: unjust enrichment and a confidential 

relationship.”  Schroeder, 2001 ND 36, ¶ 8.  In this case, Plaintiffs have plead the claim 

sufficiently well.  As set forth above, the claim of unjust enrichment is appropriate and there is a 

confidential relationship between the parties. 

Plaintiffs have sufficiently plead an action for all counts including Unjust Enrichment and 

there are no grounds to hold Plaintiffs from pursuing the equitable remedy of a Constructive Trust 

and/or Accounting on the benefit Tesoro has gained through their unlawful trespass.   
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4. Plaintiffs’ Claim for Conversion.  (COUNT 4) 

Tesoro argues that Plaintiffs’ claim for conversion must be dismissed.  Plaintiffs concede 

that the conversion claim applies to personalty and does not apply to real property claims. 

However, personalty includes monies. Tesoro misconstrues or misunderstands the thrust of the 

conversion claim.  25 C.F.R § 169.112 allows Plaintiffs to be monetarily compensated for a right-

of-way for “throughput fees, severance damages, franchise fees, avoidance value, bonuses, or other 

factors.  Compensation may be based on a fixed amount, a percentage of the projected income, 

other some other method”.  25 C.F.R.§ 169.12(a).  Compensation is personalty.  Tesoro’s 

failure to compensate Plaintiffs for use of their property is conversion of the Allottees’ money or 

income. Plaintiffs could not invest or realize the best and highest use of the income that the 

property should provide because Tesoro has not paid for use of the property.  Plaintiffs’ 

conversion claim is appropriate and Tesoro’s Motion to Dismiss this claim must be denied. 

5. Plaintiffs have a Claim for Wrongful and Willful Occupation of property. 
(COUNT 5) 

 
Tesoro seeks to dismiss Plaintiffs’ claim for wrongful and willful occupation of property 

as the claims are state law claims.  The claim of wrongful and willful occupation of property goes 

hand-in-hand with Plaintiffs’ trespass claim.  Plaintiffs are required to plead both their causes of 

actions and their requested remedies in their Complaint. This provides notice to Tesoro for both 

the basis of liability and the requested relief.  Plaintiffs are allowed to argue any theory that is 

supported by law, even if other claims are made, or other theories of law may apply.  Fed. R. Civ. 

P. 8(a) and 8(d)(3).  Tesoro’s Motion should be denied. 

As noted above, the federal court is authorized to afford a stated equitable claim.  Davilla 

III, 913 F.3d at 972-73.  The Court “must borrow state law to the extent it comports with federal 
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policy” regarding Plaintiffs’ trespass claims where state law does not conflict with federal statutes 

or policies.  Davilla III, 913 F.3d at 965-67. 

Tesoro argues that it has not entered Plaintiffs’ real property in such a way that Plaintiffs 

are not entitled to remedies for trespass or other willful, intentional, or wrongful occupation.  This 

is simply not true.  As set forth in previous sections of the brief, Plaintiffs have sufficiently plead 

the claims of trespass, which is a willful and wrongful occupation of Plaintiffs’ property. 

Plaintiffs have adequately plead the wrongful occupation of realty.  Assuming the 

allegations in Plaintiffs’ Amended Complaint are true that Tesoro operates a pipeline on Indian 

trust land without a valid right-of-way, it is sufficiently plead that trespass has occurred since at 

least 2013 (and possibly 1993) and is still continuing.  This entitles Plaintiffs to any and all 

damages available under the law.  25 C.F.R. 169.413 (stating: “Indian landowners may pursue 

any remedies available under applicable law.”  (our emphasis)). 

Tesoro argues that it cannot be held liable for damages under N.D.C.C. §§ 32-03-22 and 

32-03-29.  N.D.C.C. §§ 32-03-22 states: 

“For willfully holding over real property by a person who entered upon the same as 
guardian or trustee for an infant or by right of an estate terminable with any life or lives 
after the termination of the trust or particular estate without the consent of the party 
immediately entitled after such termination, the measure of damages is the value of the 
profits received during such holding over. 

 
(our emphasis). Plaintiffs have plead that Tesoro is on the property without their or the BIA’s 

consent.  As such, N.D.C.C. § 32-03-22 applies. 

 N.D.C.C. § 32-03-29 states: 

“For forcibly ejecting or excluding a person from the possession of real property, the 
measure of damages is three times such a sum as would compensate for the detriment 
caused to the person by the act complained of.” 

 
Tesoro argues that this section does not apply because there is no allegation that it has forcibly 
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excluded or ejected Plaintiffs from the property. Plaintiffs made this allegation in Count 5. (Doc. 

9, ¶ 70.)  Plaintiffs are not able to use their property due to its fullest potential due to Tesoro’s 

pipeline.  Discovery will bear this out. Pleadings are to be simple, concise, and direct.  Fed. R. 

Civ. P. 8 (a)(d).  There is no technical form that must be followed.  Id.  “Pleadings must be 

construed so as to do justice.”  Fed. R. Civ. P. 8(e).  Plaintiffs’ claims for wrongful and willful 

occupation of property have been sufficiently plead and Tesoro’s Motion to Dismiss this claim 

must be denied. 

 6.  Plaintiffs have a Cause of Action for Violation of Federal law.  (COUNT 6) 

 Tesoro argues that Plaintiffs have no cause of action because any violations of any right-

of-way agreement are to be determined by the Tribe.  25 C.F.R. § 169.403 indicates that Indian 

Allottees may negotiate remedies for right-of-way violations.  The BIA may act on its own 

volition only if the Indian landowner is not negotiating with the offending party.  25 C.F.R. § 

169.404.  Nothing in the regulations forbid the Indian landowners with enforcing rights under a 

right-of-way.  Plaintiffs’ allegation that Tesoro has failed to maintain its pipeline is appropriate 

and the Motion to Dismiss should be denied. 

7.  Actual Fraud, Constructive Fraud, and Deceit have been Sufficiently Plead. 
(COUNT 8) 

 
Plaintiffs have brought actions for fraud and constructive fraud.  Fraud “is always a 

question of fact.”  N.D.C.C. § 9-03-10.   

The Federal Rules of Civil Procedure 9(b) states:  
  
“Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party must 
state with particularity the circumstances constituting fraud or mistake. Malice, 
intent, knowledge, and other conditions of a person's mind may be alleged 
generally.”  

  
Plaintiffs, without the benefit of discovery, have exercised their notice pleading rights and 
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plead fraud.  Plaintiffs allegations regarding fraud cover 2½ pages and 15 paragraphs.    

N.D.C.C. 9-03-07 classifies fraud as either actual or constructive.  The elements of actual fraud 

include: 

1. The suggestion as a fact of that which is not true by one who does not believe it 
to be true; 
 
2. The positive assertion, in a manner not warranted by the information of the 
person making it, of that which is not true though that person believes it to be true; 
 
3. The suppression of that which is true by one having knowledge or belief of the 
fact; 
 
4. A promise made without any intention of performing it; or 
 
5. Any other act fitted to deceive.    

 
N.D.C.C. § 9-03-08. 
  
The elements of Constructive fraud, also properly plead by Plaintiffs in its 2 1/2 pages and 15 

paragraphs, include: 

1. In any breach of duty which, without an actually fraudulent intent, gains an 
advantage to the person in fault or anyone claiming under that person, by 
misleading another to the other's prejudice or to the prejudice of anyone claiming 
under the other; or 
 
2. In any such act or omission as the law specially declares to be fraudulent without 
respect to actual fraud. 

  
N.D.C.C. § 9-03-09. 
  

Tesoro has not denied that it is in trespass and admitted that its easement and right of way 

are no longer valid, arguing “negotiations” are pending. Tesoro has admitted that it chose not to 

reveal its trespass to the Allottees until after securing an agreement with the MHA Tribal Business 

Council.  Tesoro claims it had a valid easement in 1993 but has failed to produce signatures 

indicating it had majority consent to continue operating the pipeline.  Discovery will determine 
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whether fraud may proceed as a cause of action for the fact finder to determine.  However, the 

facts as we now understand them to be, and as admitted by Tesoro, rises to the level of a claim for 

constructive fraud.  Tesoro further argues that Plaintiffs are not parties to any right-of-way or 

easement and thus cannot be a party to any fraud. As established above, Plaintiffs are third party 

beneficiaries the lease and are the Indian landowners.    

8.  Breach of Contract Claims apply.  (COUNT 9) 

 Tesoro seeks to dismiss this claim because Plaintiffs are not a party to any easements.  

Plaintiffs are Indian landowners and the land at issue in this case is held specifically in trust for 

them. They are clearly intended third party beneficiaries.  Tesoro is required to get the consent of 

Plaintiffs or any Indian landowner prior to the grant of an easement or right-of-way in its favor. 

 Tesoro argues that it only needs the consent of the United States and only the United States 

can enforce right-of-way obligations. This position does not comport with federal law. 

25 C.F.R. § 169.413 states: 

If an individual or entity takes possession of, or uses, Indian land 
or BIA land without a right-of-way and a right-of-way is required, 
the unauthorized possession or use is a trespass. An unauthorized 
use within an existing right-of-way is also a trespass. We may take 
action to recover possession, including eviction, on behalf of the 
Indian landowners and pursue any additional remedies available 
under applicable law. The Indian landowners may pursue any 
available remedies under applicable law, including applicable 
tribal law. 
 

Id. (emphasis added).  The Indian landowner is not bound to only report violations of right-of-

way agreements to the BIA. The Indian landowner can negotiate a remedy.  25 C.F.R. § 169.403. 

 

9. Declaratory Judgment (COUNT 10) 

 Based upon the totality of the complaint and the arguments made regarding trespass, the 
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admissions (or omissions) by Tesoro, a declaratory judgment is an appropriate request for relief. 

10. Punitive Damages Claim (COUNT 11) 

Punitive damages are an appropriate remedy for trespass where the “trespasser has been 

guilty of malice, wantonness, or oppression.”  Adams v. Canterra Petroleum, Inc., 439 N.W. 2d 

540, 546 (N.D. 1989); see also 75 Am. Jur. 2d Trespass § 121.  When individuals disregard federal 

law regarding leasing of Indian Trust land and trespasses for several years, punitive damages are 

appropriate.  

North Dakota allows for punitive damages when conduct by a party is found by clear and 

convincing evidence of oppression, fraud, or actual malice.  The court or jury, in addition to the 

actual damages, may give damages for the sake of example and by way of punishing the defendant.  

Discovery will need to be conducted and the arguments for or against punitive damages can be 

made.   

11. The FBALMOA and Tex Hall have Standing to bring Suit. 

As stated above and in Plaintiffs’ Response to Defendants’ other Memorandum, Plaintiffs 

have standing to bring the instant action on their own behalf.  However, Tesoro argues that 

Plaintiffs, Tex Hall and the FBALMOA, do not have standing to bring the suit.  

The crux of Tesoro’s argument is that Plaintiffs have failed to allege the existence of a 

contract between each of the individual Plaintiffs and Defendants--that Plaintiffs are not party to 

the contract and therefore do not have standing to bring suit. However, as stated above, Plaintiffs 

have standing to bring suit based on their status as third party beneficiaries to the easement 

agreement between Tesoro and the BIA. See generally Poafpybitty; Sioux Honey Ass’n; H.F. Allen 

Orchards.  Further, as set forth in the attached affidavits as well as the affidavit of James R. 

Sanford, Tesoro has appeared at FBALMOA meetings on a number of occasions in what Tesoro 
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describes as negotiations.  Plaintiffs include individuals with designated allotment numbers that 

have surface acres for which Tesoro trespasses and operates a pipeline.  The Allottees have a right 

to a private right of action.  Discovery will establish that there is a significant population of this 

class that cannot be reached and cannot assert their rights without the benefit of this class as 

organized by the FBALMOA.  

CONCLUSION 

Tesoro’s Motion and two briefs to dismiss are groundless and Tesoro must be required to 

answer the Complaint.  There are no grounds to dismiss pursuant to Federal Rule of Civil 

Procedure 12(b)(7) and Federal Rule of Civil Procedure 19 and 12(b)(6).  Tesoro fails to cite, 

Poafpybitty v. Skelly Oil Company, 390 U.S. 365 (1968), which holds that individual Indian 

landowners or the United States may bring an action to protect their interests in lands that are held 

in trust by the federal government for their benefit, (390 U.S. at 368-70).  Similarly, in United 

States v. Mottaz, 476 U.S. 834 (1986), the Supreme Court held that the United States does not have 

to be named as a party for claims brought by Indians under 25 U.S.C. § 345 to protect their rights 

in their allotments. Arguments regarding failure to exhaust administrative remedies is at best at 

the discretion of this Court, but pursuant to 25 C.F.R. 413, the Allottees have the right to move 

forward with their claims and even assert tribal law. 

Tesoro’s motion is pre-mature, made prior to discovery.  Specific counts and allegations 

of standing will be easily determined with limited discovery at which time any motions for partial 

summary judgment or dismissal can be timely addressed, including standing and punitive 

damages. 

Plaintiffs have properly alleged a claim for federal common law trespass and Tesoro has 

not denied the trespass.  Either there exists a contract, easement, or right of way that has expired 
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and therefore breached, or there never was a valid contract, easement, or right of way allowing 

claims that include unjust enrichment, conversion, and other counts as properly plead.  Any 

exhaustion of administrative remedies is not a pre-requisite as 25 C.F.R. 169.413 states in part: 

“An unauthorized use within an existing right of way is also a trespass….The Indian 
landowners may pursue any available remedies under applicable law, including applicable 
tribal law.” 

  
As a matter of law, the Allottees can move forward, pursuant to the desires expressed in 

their affidavits, in this forum. 

Based upon the reasons set forth above, Tesoro’s Motion to Dismiss should be denied.  

Dated this 13th day May, 2019. 
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