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INTRODUCTION AND SUMMARY 

This action should be transferred to the District of North Dakota under 28 U.S.C. § 1404(a).  

This is a class action lawsuit brought by Plaintiffs who predominantly reside in North Dakota (and 

none of whom reside in the Western District1), on behalf of hundreds of putative class members who 

predominantly reside in North Dakota (and none of whom are known to reside in the Western 

District), regarding an alleged trespass to land in North Dakota, by a pipeline that is permanently 

situated in North Dakota, and that allegedly caused injury in North Dakota.  There can be no rationale 

for Plaintiffs filing this lawsuit outside of North Dakota, other than their attempt to try to evade the 

well-reasoned (and correct) Eighth Circuit jurisprudence applying the Supreme Court’s decisions that 

require dismissal of this lawsuit on multiple grounds.  Of course, even if the lawsuit is not transferred, 

the same reasoning and jurisprudence require its dismissal.        

Because Plaintiffs have not filed this lawsuit in their home forum, it is less reasonable to 

assume that their choice is convenient, and therefore, their chosen venue is not afforded the typical 

deference.  Moreover, as this Court has also recognized, because Plaintiffs have filed their suit as a 

class action, on behalf of hundreds of putative class members who predominantly reside in North 

Dakota (and none of whom are known to reside in the Western District), Plaintiffs’ choice of venue 

is accorded even less deference.         

A balancing of the private and public interest factors provided by the Supreme Court under 

28 U.S.C. § 1404(a) also weighs strongly in favor of transfer.  For example, a vast majority of the 

documents related to the underlying events and disputes are located in the District of North Dakota.  

Furthermore, if the venue of this case is transferred to the District of North Dakota, most non-party 

witnesses who were personally involved in the underlying events can be compelled to appear to 

provide testimony.  Moreover, even as to those witnesses who do not reside within the District of 

                                                 
1 The Western District of Texas will be referred to throughout as the “Western District.” 
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North Dakota or are not otherwise subject to subpoena, they reside in, or much closer to, the District 

of North Dakota (e.g., North Dakota, South Dakota, Montana, and Chicago) than the Western District, 

and therefore, the parties’ ability to obtain their willing cooperation would be significantly improved.   

A balancing of the public interest factors also strongly favors transfer to the District of North 

Dakota.  For example, the local interest in North Dakota in deciding this dispute that is local to North 

Dakota is much greater than any interest in the Western District, including because the land that was 

allegedly injured is situated in North Dakota, the alleged injury occurred in North Dakota; the alleged 

trespass occurred in North Dakota, the underlying events giving rise to the lawsuit allegedly occurred 

in North Dakota, and the Plaintiffs and putative class members on whose behalf this lawsuit is 

purportedly brought are predominantly located in North Dakota.  The other public interest factors 

likewise strongly support transfer to the District of North Dakota.    

For the reasons herein, this action should be transferred to the District of North Dakota.  

FACTUAL AND PROCEDURAL BACKGROUND  

I. Plaintiffs are members of the Three Affiliated Tribes located in North Dakota and 
beneficial owners of surface interests in allotted land in North Dakota.    

All 48 Plaintiffs assert that they are individual beneficial owners of surface interests in allotted 

land at the Fort Berthold Reservation.  Plaintiffs’ Class Action Complaint (the “Complaint”) ¶ 2.  

The Fort Berthold Reservation, which consists of approximately 988,000 acres, is located entirely 

within North Dakota.  Id, at ¶ 3; Affidavit of James R. Sanford (the “Sanford Aff.”) (Exhibit 1 hereto) 

at ¶ 3.  Each of the Plaintiffs2 also alleges that they are enrolled members of the Three Affiliated 

Tribes.  Complaint ¶¶ 4-52.   

The Three Affiliated Tribes is located on the Fort Berthold Reservation.  Id, at ¶ 3; Sanford 

Aff. ¶ 3.  The Three Affiliated Tribes’ Tribal headquarters, Office of the Chairman, Tribal Business 

                                                 
2 Plaintiff, the Estate of Nelson Fredericks, alleges that Mr. Fredericks was an enrolled member of 
the Three Affiliated Tribes.  Complaint ¶ 5. 
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Council, Records Office, Office of the Energy Division, Natural Resources Department, Tribal Legal 

Counsel3, and Chairman of the Natural Resources Committee are all located in New Town, North 

Dakota.  Sanford Aff. ¶ 4.     

None of the Plaintiffs is alleged to reside in the Western District. Complaint ¶¶ 4-52.  

Defendants are not aware of any of the named Plaintiffs residing in the Western District of Texas.  

Sanford Decl. ¶ 5, Ex. B.  Indeed, Plaintiffs reside predominantly in North Dakota.  Id.  Specifically, 

of the 48 named Plaintiffs, Defendants have been able to locate addresses for 44 of them; and of those 

44 named Plaintiffs, 29 of them have addresses in North Dakota.  Id.   

II. Plaintiffs purportedly filed their lawsuit on behalf of hundreds of putative class members 
who also hold beneficial interests in more than 35 allotted tracts of land, covering more 
than 60 acres, in North Dakota. 

Plaintiffs bring a class action lawsuit.  Complaint ¶¶ 52, 91-108.  The 48 named Plaintiffs 

generally seek to represent all individuals and estates that hold or have held beneficial surface interests 

in the land located within the Fort Berthold Reservation in North Dakota, over which Defendants’ 

pipeline crosses.  Id, at ¶ 92.  Plaintiffs allege that more than 35 allotted tracts comprising more than 

60 acres of land in North Dakota are affected by the alleged trespass.  Id, at ¶ 93.  Plaintiffs allege 

there are more than 300 individual beneficial owners whose interests are affected by the alleged 

trespass in North Dakota and are putative class members.  Id, at ¶ 93.   

Plaintiffs allege that the records of the BIA can be utilized to ascertain and notify the putative 

members of the class.  Id, at ¶ 101.  Those records are generally located at the BIA’s Fort Berthold 

Agency in New Town, North Dakota.  Sanford Aff. ¶ 7.     

No putative class member is alleged to reside in the State of Texas, much less in the Western 

District.  Complaint ¶¶ 91-108.  The known putative class members reside predominantly in North 

                                                 
3 The Three Affiliated Tribes’ outside counsel, Fredericks Law Firm LLC, is also located in Mandan, 
North Dakota.  Sanford Aff. ¶ 4. 
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Dakota.  Sanford Aff. ¶ 6.  In fact, Defendants are aware of only three potential putative class 

members who potentially reside in the State of Texas (and none of whom reside in the Western 

District), out of the hundreds of putative class members.  Id.  

III. Plaintiffs allege that their real property in North Dakota has been trespassed and 
damaged by a permanent pipeline constructed in the 1950s in North Dakota, which 
crosses Plaintiffs’ and the putative class members’ individually allotted tracts. 

Plaintiffs’ Complaint, on behalf of themselves and the putative class members, is premised on 

a trespass claim.4  Complaint ¶¶ 91-116.  Specifically, Plaintiffs allege that their individual beneficial 

surface interests in the more than 35 allotted tracts in North Dakota have been trespassed by a pipeline.  

Id, at ¶¶ 1-3, 65-90, 109-116.   

The pipeline at issue (the “Pipeline”) is a portion of the pipeline system referred to as the 

Tesoro High Plains Pipeline System, which services the Bakken Region of North Dakota.  Sanford 

Aff. ¶ 9.  The Pipeline system is located almost entirely within North Dakota, with only a small 

portion in Montana.5  Id.  No portion of the Pipeline system travels to or in Texas.  Id.  In fact, the 

Pipeline system is over 700 miles away from the closest point of Texas, and even further away from 

the Western District.  Id. 

Plaintiffs allege that the Pipeline was permanently constructed on Plaintiffs’ allotted tracts in 

North Dakota in the 1950s.  Complaint ¶ 66.  Plaintiffs allege that the crude oil pipeline runs across 

Plaintiffs’ allotted tracts and delivers crude oil to Defendants’ refinery in Mandan, North Dakota.  Id, 

at ¶¶ 1-2, 75-76, 114; see also Sanford Aff. ¶ 9.  Plaintiffs allege that the Defendants own and/or 

operate (i) the Pipeline which crosses Plaintiffs’ allotted tracts in North Dakota and (ii) the refinery 

in Mandan, North Dakota.  Complaint ¶¶ 53-60.   

                                                 
4 Plaintiffs also assert a purported cause of action for constructive trust, seeking to impose a 
constructive trust on the profits earned by Defendants in connection with its operations in North 
Dakota while it has been in trespass.  However, a constructive trust is a remedy (not available here) 
as opposed to an independent cause of action.  See Rule 12(b)(6) Motion to Dismiss (Doc. 19).    
5 The trespass is alleged to have occurred only in North Dakota. Complaint ¶ 3.  
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IV. Plaintiffs allege that the Pipeline has been trespassing on their allotted tracts since 1993, 
despite the grant of an easement by the BIA Fort Berthold Agency.  

Plaintiffs allege that an easement across Plaintiffs’ allotted tracts cannot be approved or 

granted without the approval of the federal government and the consent of a majority of the beneficial 

interest holders in each tract.  Id, at ¶¶ 1-3, 63-65.  Plaintiffs allege that, since 1993, the Pipeline has 

been operated across Plaintiffs’ allotted tracts without approval from the majority of the beneficial 

interest holders.  Id, at ¶ 65. 

Specifically, Plaintiffs allege that the original 20-year easement for the Pipeline running 

across the Plaintiffs’ allotted tracts in North Dakota was approved on September 18, 1953 by the 

Bureau of Indian Affairs.  Id, at ¶¶ 66, 68.  Plaintiffs allege that the Pipeline was constructed shortly 

thereafter across multiple allotments, including allotments beneficially owned by Plaintiffs and the 

putative class members.  Id.  Plaintiffs allege that the easement required Defendants to restore the 

land in North Dakota to its original condition upon its termination.  Id, at ¶ 69.  Plaintiffs admit that 

the easement for the Pipeline was timely renewed by the BIA on June 18, 1973 for an additional 20-

year term (the “1973 Easement”).  Id, at ¶ 71.   

However, Plaintiffs allege that the 1973 Easement expired on June 18, 1993 without being 

renewed.  Id, at ¶ 72.  Specifically, Plaintiffs allege that, on February 7, 1995, the Superintendent for 

the BIA Fort Berthold Agency purported to approve a new easement retroactively effective from June 

18, 1993 and continuing through June 18, 2013 (the “1993 Easement”).  Id.  Plaintiffs allege the 

Three Affiliated Tribe in North Dakota consented to the 1993 Easements.  Id, at ¶ 73.  However, 

Plaintiffs allege that consent was not obtained from a majority of the beneficial owners of the 

individually allotted tracts in North Dakota that the Pipeline crosses.  Id, at ¶¶ 71-73.   

As such, according to Plaintiffs, the 1993 Easement was void ab initio; and therefore, the 

Pipeline has been trespassing on Plaintiffs’ and the putative class members’ allotted tracts in North 

Dakota since the expiration of the 1973 Easement in 1993.  Id.   
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V. The Superintendent for the BIA Fort Berthold Agency granted renewal of the easement 
to Amoco Pipeline Company, the then owner of the Pipeline.  

The Superintendent for the BIA Fort Berthold Agency did grant to Amoco Pipeline Company 

(“Amoco Pipeline”)6 a renewal of the easement for a right-of-way for the Pipeline for a period of 20 

years, effective June 18, 1993.  Sanford Aff. ¶ 10, Ex. D.  The easement was executed by the 

Superintendent of the BIA Fort Berthold Agency in Mountrail County, North Dakota, the county in 

which the BIA Fort Berthold Agency office is located in New Town, North Dakota.7  Id.  The Three 

Affiliated Tribes likewise approved the 1993 Easement, by a Resolution approved by the Tribal 

Business Council of the Three Affiliated Tribes.  Sanford Aff. ¶ 14, Ex. H. 

Contemporaneous documents demonstrate that consents were obtained from at least 51% of 

the individual allottees of each tract.  Sanford Aff. ¶¶ 10-15, Ex. D-I.  Also, to the extent any such 

individual allottees subsequently rescinded their consents, the Tribal Business Council of the Three 

Affiliated Tribes was to obtain the consents for each allotment tract.  Id, at ¶ 12, Ex. F.  

The BIA Fort Berthold Agency confirmed payment by Amoco Pipeline, via certified check 

number 904488 in the amount of $47,839.00 ($10 per lineal rod), in consideration for the renewal of 

the Pipeline easement within the Fort Berthold Reservation.  Id, at ¶ 13, Ex. G.  The payment was to 

be divided by the BIA Fort Berthold Agency among all interested landowners, including the Three 

Affiliated Tribes and the individual allottees.  Id, at  ¶¶ 12-13, Ex. F-G. 

VI. Defendants allegedly own and/or operate the Pipeline and the refinery in North Dakota, 
and allegedly failed to remove the Pipeline and restore the land in North Dakota. 

Plaintiffs allege that the Defendants own and/or operate the allegedly trespassing Pipeline and 

the refinery in North Dakota.  Complaint ¶¶ 53-60, 74-77.  Plaintiffs further allege that Defendants 

                                                 
6 Amoco Pipeline was located in Oakbrook Terrace, Illinois, near Chicago, Illinois.  Sanford Aff. ¶ 
10, Ex. D.  Amoco Pipeline merged with BP in or about 1998.  Id, at ¶ 9.  BP’s pipeline operations 
are likewise headquartered near Chicago, Illinois.  Id, at ¶ 54. 
7 The BIA Fort Berthold Agency employees about 25 personnel.  Sanford Aff. ¶ 39. 
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failed to remove the Pipeline from all of the subject tracts in North Dakota and return the land to its 

original condition upon termination of the easement.  Id, at ¶ 69, 79. 

In 2001, the Pipeline was purchased from BP, the successor to Amoco Pipeline.  Sanford Aff. 

¶ 9.  The Pipeline is now owned and operated by Tesoro High Plains Pipeline Company LLC (“Tesoro 

High Plains”).  Id.  The personnel who are involved in the day-to-day operations of the Pipeline, 

including the field operations, maintenance, leak detection, line integrity, engineering, and budgeting 

and accounting personnel, are located in three offices in North Dakota; namely, in Bismarck, 

Dickinson, and Tioga, North Dakota.  Id, at ¶ 16.  The records related to the operations conducted by 

the personnel are primarily located in these three offices.  Id.  The trucking offices that service the 

Pipeline, including collecting and delivering oil to the Pipeline, are also located in North Dakota; 

namely, Dickinson and Watford City, North Dakota.  Id, at ¶ 17.  The records related to the operations 

conducted by these personnel are primarily located in these two offices.  Id.     

Similarly, the personnel and records involved in the day-to-day operation of the refinery, 

which is owned and operated by Tesoro Refining & Marketing Company LLC, are located at the 

refinery in Mandan, North Dakota.  Id, at ¶ 18.   

VII. Plaintiffs allege that after the 1993 Easement expired in 2013: (i) Defendants negotiated 
with the Three Affiliated Tribes regarding renewal of the easement but did not initiate 
similar negotiations with Plaintiffs, and (ii) Plaintiffs and the putative class members 
were not informed until January of 2018 that the easement to operate the Pipeline across 
their allotted lands in North Dakota had expired.  

According to Plaintiffs, the 1993 Easement, although void ab initio, expired by its own terms 

on June 18, 2013, without Defendants renewing it.  Complaint ¶ 78.  Plaintiffs allege that Defendants 

did not inform the Plaintiffs or putative class members that the easement to operate the Pipeline across 

their allotted tracts had expired.  Id, at ¶ 80.  Plaintiffs allege they did not receive notice of the 1993 

Easement’s expiration until January 30, 2018, when the Superintendent of the BIA Fort Berthold 

Agency issued a 10-Day Show-Cause Notice.  Id, at ¶ 86.     
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Plaintiffs further allege that after the 1993 Easement expired, Defendants entered into 

negotiations with the Three Affiliated Tribes to settle the Tribes’ claims for trespass and to renew the 

easement across the Tribes’ tracts.  Id, at ¶ 81.  Although Plaintiffs allege that Defendants made no 

effort to contact the individual allottees, including Plaintiffs or the putative class members, to initiate 

similar discussions, Plaintiffs later admit that Plaintiffs and Defendants did, in fact, enter into good 

faith negotiations regarding renewal of the easement.  Id, at ¶¶ 82, 88.     

VIII. Agreements have been made with the Three Affiliated Tribes to renew the easement, 
and negotiations with the Plaintiffs and putative class members have occurred.  

Dating back to 2013, Tesoro High Plains has participated in various discussions and 

negotiations with the Three Affiliated Tribes in North Dakota regarding renewal of the easement.  

Sanford Aff. ¶ 19.  The Three Affiliated Tribes, specifically its Chairman, has insisted that Tesoro 

High Plains conduct and conclude the discussions and negotiations with the Tribe prior to starting 

discussions and negotiations with the individual allottees.  Id.  These discussions and negotiations 

ultimately culminated8 in a Pipeline Easement and Right-of-Way Agreement Terms and Conditions, 

effective June 18, 2013 through June 30, 2041, wherein the Three Affiliated Tribes granted and 

consented to the grant of a pipeline easement and right-of-way by the BIA (the “2013 Pipeline 

Easement and ROW Agreement”).  Id, at ¶ 20, Ex. J.  The 2013 Pipeline Easement and ROW 

Agreement was executed by the Chairman of the Three Affiliated Tribes.  Id.  The Tribal Business 

Council of the Three Affiliated Tribes passed a Resolution, approving the 2013 Pipeline Easement 

and ROW Agreement and authorizing the Chairman to execute it.  Id, at ¶ 21, Ex. K.  All payments 

                                                 
8 An interim Surface Access Permit Agreement was entered into prior to the 2013 Pipeline Easement 
and ROW Agreement, wherein the Three Affiliated Tribes granted to Tesoro High Plains a surface 
access permit, and was approved by a Resolution wherein the Tribal Business Council authorized and 
approved the agreement and authorized the Chairman to execute it, which he did in McKenzie County, 
North Dakota.  Sanford Aff. ¶¶ 22-23, Ex. L-M.   
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due in connection with the 2013 Pipeline Easement and ROW Agreement have been made by Tesoro 

High Plains and accepted by the Three Affiliated Tribes.  Id, at ¶ 20.     

Tesoro High Plains’ discussions and negotiations were primarily with members of the Tribal 

Business Council and Chairman of the Three Affiliated Tribes, as well as outside legal counsel for 

the Three Affiliated Tribes, the Fredericks Law Firm LLC.9  Id, at ¶ 24.  These discussions and 

negotiations occurred primarily in New Town or Bismarck, North Dakota.  Id.  None of these 

discussions and negotiations occurred in the Western District.  Id.  The Energy Division, Natural 

Resources Department, Natural Resources Committee, and Tribal Legal Counsel for the Three 

Affiliated Tribes were each involved in the discussions and negotiations, and are also all located in 

New Town, North Dakota.  Id.  The discussions and negotiations with each of these personnel likewise 

occurred primarily in New Town or Bismarck, North Dakota.  Id.    

Dating back to 2013, Tesoro High Plains also informed the BIA about its ongoing discussions 

and negotiations, including the Chairman of the Three Affiliated Tribes’ insistence that Tesoro High 

Plains first negotiate with the Tribe, and have since then been in consistent communication and 

discussion with the BIA Fort Berthold Agency, including the then Acting Superintendent, Carla 

Clark, and her eventual successor, Superintendent, Kayla Danks10, related to the 2013 Pipeline 

Easement and ROW Agreement.  Id, at ¶ 25.  For example, Crowley Fleck PLLP11, counsel for Tesoro 

High Plains, has had numerous discussions with the BIA Fort Berthold Agency, including with Ms. 

Clark and Ms. Danks, in North Dakota.  Id.   

Also, in 2013, Tesoro High Plains made a request to the Acting Superintendent, Carla Clark, 

at her office in New Town, North Dakota, for then-current United States Department of the Interior 

                                                 
9 The Tribal Business Council and Chairman are located in the New Town, North Dakota.  Sanford 
Aff. ¶ 4.  The office of the Fredericks Law Firm is located in Mandan, North Dakota.  Id.   
10 The Superintendent and Acting Superintendent’s office is located in New Town.  Id, at ¶ 7. 
11 Crowley Fleck has two offices in North Dakota.  Id, at ¶ 25.   
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Bureau of Indian Affairs Title Status Reports (the “BIA Title Status Reports”) for each of the 

allotment tracts.  Id, at ¶ 26.  The BIA Title Status Reports are the way in which one identifies the 

beneficial owners of allotted tracts.  Id, at ¶ 7.  The BIA Title Status Reports are generated, upon 

request, by the BIA in their Fort Berthold Agency office in New Town, North Dakota, based on their 

review of their land title documents for the Fort Berthold Reservation.  Id.        

Tesoro High Plains utilized the information provided in BIA Title Status Reports to identify 

and contact beneficial owners of the allotted tracts, in order to discuss the 2013 Pipeline Easement 

and ROW Agreement and renewal of the easement.  Id, at ¶ 27.  Specifically, Tesoro High Plains 

engaged Bell Oil and Gas Permitting, LLC (“Bell”) to prepare documentation, including consents, 

and to contact the allottees.12  Id.  Bell is the First Tier company on the Fort Berthold Reservation 

under TERO rules and regulations.  Id.  Bell is headquartered in Minot, North Dakota.  Id.  Beginning 

at least as early as 2016, Bell prepared consents, and contacted and met with allottees in North Dakota, 

both in person and over the phone.  Id.  The Bell personnel and records pertaining to these contacts, 

discussions, and consents are located in Bell’s offices in North Dakota.  Id.  None of those discussions 

occurred in Texas, and none of Bell’s personnel or records are in Texas.  Id. 

IX. While the BIA has initiated action under 25 CFR § 169.410, good faith negotiations 
continue and appraisals have been submitted and are pending review by the U.S. 
Department of Interior’s Appraisal and Valuation Services Office.  

Pursuant to 25 CFR § 169.410, the Superintendent of the BIA Fort Berthold Agency, Carla 

Danks, issued a 10-Day Show-Cause letter to Tesoro High Plains on January 30, 2018.  Sanford Aff. 

¶ 28, Ex. N.  Superintendent Danks’ letter indicated that “[t]he Fort Berthold Agency (FBA) is 

responsible for investigating and responding to allegations of trespass, assessing penalties, and 

ensuring that the trespasser rehabilitates the damaged land at his expense.”  Id.  The letter further 

                                                 
12 At the time of its request in 2013, Tesoro High Plains was utilizing Dakota Land Services, Inc., 
whose home office is also in Minot, North Dakota.  Sanford Aff. ¶ 26. 
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noted that if the Fort Berthold Agency made a determination of trespass, it “would proceed with 

Notice of Trespass, which will include: (a) corrective actions that must be taken, (b) timeframes for 

taking corrective actions, and (c) potential consequences and penalties for failure to take corrective 

actions.”  Id.  Finally, it noted that trespass notices are not appealable under 25 C.F.R. Part 2; however, 

in the event the FBA makes a final determination of trespass, there would be an opportunity to appeal 

that decision.  Id.  

Under 25 C.F.R. § 169.410, if parties notify the BIA that they are engaged in good faith 

negotiations to renew or obtain a new right-of-way, the BIA will delay taking action to recover 

possession or pursue other remedies on behalf of the Indian landowners. 25 CFR § 169.410.   

On April 10, 2018, Superintendent Danks sent each of the individual allottees further 

correspondence, which (i) provided them with a copy of Tesoro’s February 7, 2018 response to the 

Show-Cause letter, and (ii) gave the individual allottees 45 days to notify the BIA Fort Berthold 

Agency if they are engaged in good faith negotiations with Tesoro High Plains for a right-of-way 

agreement.  Sanford Aff. ¶ 30, Ex. P.  Specifically, Superintendent Danks indicated that the BIA 

“may” treat Tesoro High Plains’ possession as trespass, and “[u]nless the parties (landowners) have 

notified us in writing that they are engaged in good faith negotiations to renew or obtain a new right-

of-way, we may take action to recover possession on behalf of the Indian landowners, and pursue any 

additional remedies available under applicable law, such as forcible entry and detainer action.  See 

25 C.F.R. § 169.410.”  Id.  Superintendent Danks asked the landowners to notify the BIA in writing 

within 45 days if they are engaged in good faith negotiations with Tesoro High Plains so that the BIA 

“can proceed with [its] determination.”  Id.  Superintendent Danks directed any questions from the 

individual allottees to herself and the BIA’s Supervisory Realty Specialist, Elizabeth Berndt, who are 

both located in the BIA Fort Berthold Agency.  Id.  In footnote 1 of her letter, Superintendent Danks 

reiterated that the Superintendent had approved the 1993 Easement.  Id.      
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Parties have notified the BIA in writing that they are in good faith negotiations to renew or 

obtain a new right-of-way.  Indeed, counsel for the Plaintiffs in this lawsuit provided Superintendent 

Danks notice of good faith negotiations via letter dated May 14, 2018.  Id, at ¶ 31, Ex. Q.  Plaintiffs’ 

counsel’s letter, on behalf of 37 of the 48 named Plaintiffs in this lawsuit, acknowledged and invoked 

25 C.F.R. § 169.410; informed the Superintendent of the BIA Fort Berthold Agency that the 37 

allottees were in negotiations with Tesoro High Plains; and indicated that, in accordance with 25 CFR 

§ 169.410, the BIA should not take action to recover possession on behalf of or seek remedies 

affecting the allottees since negotiations were ongoing. Id.   

Other individual allottees who are not parties to this lawsuit have also notified the BIA in 

writing that they are in good faith negotiations with Tesoro High Plains.  Id, at ¶ 35, Ex. U.  For 

example, via a letter dated July 31, 2018, a Bismarck lawyer advised Superintendent Danks and 

Supervisory Realty Specialist Berndt that his five clients who beneficially owned 75% interest in five 

allotted tracts were engaging in discussions with Tesoro High Plains’ attorneys at Crowley Fleck.  Id.        

On May 18, 2018, the BIA Fort Berthold Agency received notification from the Tribal 

Business Council that the BIA could release to the individual allottees a copy of the Three Affiliated 

Tribes’ negotiated total compensation for renewal of Tesoro’s pipeline, and a copy was provided to 

the individual allottees via a letter from Superintendent Danks on or about May 21, 2018.  Id, at ¶ 32, 

Ex. R.  Superintendent Danks advised the individual allottees that the same information would be 

provided to the Department of Interior’s Appraisal and Evaluation Services Office for their use in 

determining fair market value, and she extended the recommended response date for good faith 

negotiations to July 31, 2018.  Id.  Superintendent Danks directed any questions from the individual 

allottees to herself and the BIA Supervisory Realty Specialist, Elizabeth Berndt, who are both located 

in the BIA’s Fort Berthold Agency.  Id.             
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Furthermore, Tesoro High Plains commissioned appraisals with respect to the allotted tracts 

over which the easement runs, so that the allottees could be informed of the fair market value of the 

right-of-way in connection with their negotiations.  Id, at ¶ 36.  Tesoro High Plains commissioned an 

independent, highly experienced, reputable, certified appraiser, Norman H. Lee13, to conduct the 

appraisals.  Id.  Mr. Lee conducted the appraisals of each of the effected tracts in North Dakota.  Id.  

The appraisals were provided to the BIA in 2014, and voluntarily updated and submitted again in 

2016 and 2018, in order to ensure that the BIA and allottees had current and accurate appraisal 

information.  Id.  The appraisals are pending review by the United States Department of Interior’s 

Appraisal and Valuation Services Office (“AVSO”).14  Id.  Upon that review, the AVSO is expected 

to render an opinion as to appraisals of the allotted tracts.  Id; see also 25 CFR 169.12 (“[t]he Secretary 

shall obtain and advise the landowners of the appraisal information to assist them… in negotiations 

for a right-of-way or renewal”). 

On July 30, 2018, Superintendent Danks sent another letter to each of the individual allottees.  

Sanford Aff. ¶ 34, Ex. T.  Therein, Superintendent Danks noted that the BIA would use appraisals to 

determine the fair market value in connection with granting approval of the right-of-way.  Id.  She 

further indicated that, in order for any penalties, damages, and costs to be assessed, an appraisal 

determination from the AVSO is required.  Id.  She also acknowledged that the AVSO was still in the 

process of performing appraisal reviews of the 34 submitted appraisals that had been commissioned 

by Tesoro High Plains and conducted by Mr. Lee.15 Id.  She further noted that if the appraisal reports 

are approved, they will be sent by the BIA to the individual allottees in connection with their 

negotiations and consents.  Id.  Superintendent Danks concluded that, until the BIA Fort Berthold 

                                                 
13 Mr. Lee’s office is located in Hamilton, Montana.  Sanford Aff. ¶ 36. 
14 Regional Supervisory Appraiser, Jay Vance, is located in the Great Plains Regional Office in 
Aberdeen, South Dakota, less than 40 miles from the North Dakota border.  Sanford Aff. ¶ 52. 
15 Superintendent Danks directed any questions as to the right-of-way to herself and any questions 
pertaining to the appraisals to Jay Vance.  Sanford Aff. ¶ 34.   
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Agency had the required appraisal, “[the BIA] cannot grant right-of-way approval or assess trespass 

damages.”  Id. 

As a result of the ongoing good faith negotiations and the pending appraisal review, the BIA 

is holding in abeyance any further action under 25 CFR § 169.410.  Sanford Aff. ¶ 37.  

X. Plaintiffs seek (i) recovery for trespass damages that allegedly occurred to its allotted 
tracts in North Dakota, (ii) disgorgement of millions of dollars of profits earned by 
operating the Pipeline in North Dakota and transporting oil across Plaintiffs’ allotted 
tracts to a refinery in North Dakota, and (iii) punitive damages. 

Plaintiffs seek recovery for compensatory damages allegedly caused by the trespass upon 

Plaintiffs’ allotted tracts in North Dakota.  Complaint ¶¶ 110-114.   

Plaintiffs also allege that they are entitled to disgorgement and recovery of profits earned by 

Defendants from its operation of the Pipeline in North Dakota.  Id, at ¶¶ 114-115.  Plaintiffs allege 

that the Pipeline has transported millions of dollars of oil across Plaintiffs’ allotted tracts in North 

Dakota to a refinery in North Dakota.  Id, at ¶¶ 75-77, 114-115.  Alternatively or additionally, 

Plaintiffs seek the imposition of a constructive trust on the profits earned by Defendants in North 

Dakota from its operation of the Pipeline while in trespass.  Id, at ¶¶ 118-123. 

Plaintiffs also seek recovery of punitive damages.  Id, at ¶ 116.  

XI. A related class action lawsuit, brought by individual allottees who are purported 
putative class members in this lawsuit, is pending in the District of North Dakota. 

A related putative class action lawsuit has been filed against the same Defendants in the 

District of North Dakota (“North Dakota Lawsuit”).  Sanford Aff. ¶ 38, Ex. V (the “N.D. 

Complaint”). The North Dakota Lawsuit was brought by the former Chairman of the Three Affiliated 

Tribes, Tex Hall, individually and on behalf of the Fort Berthold Allottee Land and Mineral Owners 

Association (the “Fort Berthold Allottee Association”), and certain other individual alottees.  Id.  

That lawsuit likewise asserts claims for trespass and constructive trust, as well as other purported 

claims.  Id. 
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Plaintiffs in the North Dakota Lawsuit, including lead plaintiff Tex Hall who is the former 

Chairman of the Three Affiliated Tribes and who was involved in prior negotiations with Tesoro High 

Plains, assert that venue is proper in the District of North Dakota on the basis “that a substantial part 

of the events or omissions giving rise to the claims occurred in this judicial district, the property that 

is the subject of the action is situated in this judicial district, and, upon information and belief, all 

Plaintiffs are residents of this state, and the Defendants conduct business within this state in which 

the district is located.”  N.D. Complaint at ¶ 13.   

The plaintiffs in the North Dakota Lawsuit are purportedly putative class members in this 

lawsuit.  Compare Complaint at ¶¶ 52, 92-96 to N.D. Complaint at ¶¶ 1-5, 14.  Indeed, the intended 

class of plaintiffs in the North Dakota Lawsuit is the same as the intended class of plaintiffs in this 

lawsuit.  Compare Complaint at ¶¶ 52, 92-96 to N.D. Complaint at ¶¶ 15, 32-34.  The putative class 

in the North Dakota Lawsuit is all individual allottees who own beneficial surface interests in the 

tracts over which the easement runs and that are the subject of the BIA’s January 30, 2018 Show-

Cause letter.  Compare Sanford Aff. ¶ 28, Ex. N to N.D. Complaint at ¶¶ 15.   

According to the North Dakota Lawsuit, many of the members of the proposed class in the 

North Dakota Lawsuit have already attended previous meetings of the Fort Berthold Allottee 

Association, and can be further ascertained by Tribal and BIA records.  N.D. Complaint at ¶¶ 36.  The 

Fort Berthold Allottee Association’s office is located in Mandaree.16  Sanford Aff. ¶ 38.   

ARGUMENT AND AUTHORITIES 

I. This Court has broad discretion to transfer this case to the District of North Dakota, 
where it belongs. 

This Court should transfer this case to North Dakota—the proper and clearly more convenient 

venue under 28 U.S.C. § 1404(a).  This statute provides: “[f]or the convenience of parties and 

                                                 
16 Mandaree, North Dakota, is less than 100 miles from Minot.  Sanford Aff. ¶ 46, Ex. Z.    
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witnesses, in the interest of justice, a district court may transfer any civil action to any other district 

or division where it might have been brought or to any district or division to which all parties have 

consented.”  28 U.S.C. § 1404(a).  The purpose of 28 U.S.C. § 1404(a) is to prevent the waste of 

“time, energy, and money” and “to protect litigants, witnesses, and the public against unnecessary 

inconvenience and expense.”  Van Dusen v. Barrack, 376 U.S. 612, 616 (1964).   

The federal transfer scheme under 28 U.S.C. § 1404(a) was intended to facilitate “easy change 

of venue within a unified federal system.”  Veba-Chemie A.G. v. M/V Getafix, 711 F.2d 1243, 1246 

(5th Cir. 1983) citing Piper Aircraft Co. v. Reyno, 454 U.S. 235, 253-54 (1981).  In fact, in codifying 

28 U.S.C. § 1404(a), it revised the common law forum non conveniens scheme “to give district courts 

‘more discretion to transfer under § 1404(a) than they had to dismiss on the grounds of forum non 

conveniens.’”  Veba-Chemie A.G., 711 F.2d at 1247 citing Piper Aircraft Co., 454 U.S. at 253. “The 

heavy burden traditionally imposed upon defendants by the forum non conveniens doctrine—

dismissal permitted only in favor of a substantially more convenient alternative—was dropped in the 

§ 1404(a) context.”  Veba-Chemie A.G., 711 F.2d at 1247.  “In order to obtain a new federal forum, 

the statute requires only that the transfer be ‘[f]or the convenience of the parties, in the interest of 

justice.’”  Id.  

A. When, as here, the plaintiffs do not file suit in their home forum, the assumption 
that their chosen forum is convenient is less reasonable.  

Importantly, the Fifth Circuit “forbids treating the plaintiff’s choice of venue as a distinct 

factor in the § 1404(a) analysis.”  In re TS Tech USA Corp., 551 F.3d 1315, 1320 (Fed. Cir. 2008) 

(citing In re Volkswagen of Am., Inc., 545 F.3d 304, 314 n. 10 (5th Cir. 2008) (en banc) (“Volkswagen 

II”)).   

Indeed, “[w]hen the plaintiff's choice [of venue] is not its home forum,… the presumption in 

the plaintiff's favor [that the chosen forum is convenient] ‘applies with less force,’ for the assumption 

that the chosen forum is appropriate is in such cases ‘less reasonable.’”  Sinochem Intern. Co. Ltd. v. 

Case 5:18-cv-01050-DAE   Document 25   Filed 01/09/19   Page 22 of 43



 

- 17 - 
 

Malaysia Intern. Shipping Corp., 549 U.S. 422, 430 (2007) citing Piper Aircraft Co., 454 U.S. at 

255–256 (“When the home forum has been chosen, it is reasonable to assume that this choice is 

convenient.  When the plaintiff is foreign, however, this assumption is much less reasonable.  Because 

the central purpose of any forum non conveniens inquiry is to ensure that the trial is convenient, a 

foreign plaintiff's choice deserves less deference.”).   

Here, Plaintiffs have not filed their lawsuit in their home forum, which underscores the 

unreasonableness of their forum, and would be particularly prejudicial to the hundreds of putative 

class members, who largely reside in North Dakota, in the unlikely event that a class was certified.     

B. When, as here, the plaintiffs seek to represent a class of individuals, the plaintiffs’ 
choice of venue is accorded even less deference.  

Plaintiffs purport to file this lawsuit on behalf of hundreds of putative class members.  

Complaint ¶ 93.  The putative class members reside predominantly in North Dakota.  Sanford Aff. ¶ 

6.  In fact, Defendants are aware of only three known potential putative class members that potentially 

reside in the State of Texas (but not the Western District), out of the purportedly hundreds of class 

members.  Id.   

As this Court has previously noted, a plaintiff’s choice of venue is accorded less deference 

when the plaintiff seeks to represent a class of individuals.  Vassallo v. Goodman Networks, Inc., No. 

5:14-CV-743-DAE, 2015 WL 502313, at *2 (W.D. Tex. Feb. 5, 2015) citing Koster v. Am. 

Lumbermens Mut. Cas. Co., 330 U.S. 518, 524 (1947) (reasoning, in the context of the doctrine of 

forum nonconveniens, that “where there are hundreds of potential plaintiffs, all equally entitled 

voluntarily to invest themselves with the ... cause of action ... the claim of any one plaintiff that a 

forum is appropriate ... is considerably weakened”); see also Mateos v. Select Energy Servs., LLC, 

919 F.Supp.2d 817, 821 (W.D.Tex.2013) (citing cases).  This should be particularly so when the 

putative class members predominantly reside in the District to which transfer is sought. 
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C. The District of North Dakota, the clearly more convenient forum, is a proper 
district for transfer.  

“[T]he first determination to be made is whether the judicial district to which transfer is sought 

would have been a district in which the claim could have been filed.”  In re Volkswagen AG, 371 F.3d 

201, 203 (5th Cir. 2004) (“Volkswagen I”).  The District of North Dakota meets this requirement,17 

as it is the judicial district in which the property that is the subject of the action is situated and the 

district in which a substantial part of the alleged events or omissions giving rise to the claim occurred.  

28 U.S.C. §1391(b)(2); see infra Factual and Procedural Background.   

D. Because the District of North Dakota is a proper district for transfer, the Court 
must next balance the private and public interest factors as between the two 
forums.   

Courts must next look at “the convenience of parties and witnesses” and to the issue of “in the 

interest of justice,” and “the determination of ‘convenience’ turns on a number of private and public 

interest factors, none of which are given dispositive weight.” Volkswagen I, 371 F.3d at 203.     

The private concerns include: (1) the relative ease of access to sources of proof; (2) 
the availability of compulsory process to secure the attendance of witnesses; (3) the 
cost of attendance for willing witnesses; and (4) all other practical problems that make 
trial of a case easy, expeditious and inexpensive. Piper Aircraft Co. v. Reyno, 454 U.S. 
235, 241 n. 6, 102 S.Ct. 252, 70 L.Ed.2d 419 (1981).  

The public concerns include: (1) the administrative difficulties flowing from court 
congestion; (2) the local interest in having localized interests decided at home; (3) the 
familiarity of the forum with the law that will govern the case; and (4) the avoidance 
of unnecessary problems of conflict of laws or the application of foreign law. Id. 

Volkswagen I, 371 F.3d at 203.  Notably, “the convenience of counsel is not a factor to be assessed 

in determining whether to transfer a case under § 1404(a).”  Id, at 206.   

                                                 
17 Defendants aver that federal courts do not have subject matter jurisdiction, but the Court may 
transfer the case before addressing jurisdictional issues.  See Motion to Transfer, at pp. 2-3; Motion 
to Dismiss (Doc. 17) filed concurrently herewith; see also Sinochem Intern. Co. Ltd., 549 U.S. at 431.  
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II. This case should be transferred to the District of North Dakota under 28 U.S.C. § 
1404(a), because it is clearly a more convenient forum and is in the interest of justice.   

A balancing of the private and public interest factors clearly supports the transfer of this case 

to the District of North Dakota—where the property is located, where the trespass allegedly occurred, 

where the injury allegedly occurred, where the trespassing pipeline is located, and where the 

overwhelming majority of witnesses and documents are located. 

A. Balancing of private concerns heavily supports transfer to North Dakota.  

1. The relative ease of access to sources of proof heavily favors transfer to 
North Dakota.  

“Despite technological advances in transportation of electronic documents, physical 

accessibility to sources of proof continue to be an important private interest factor.”  Network Prot. 

Sci., LLC v. Juniper Networks, Inc., No. 2:10-cv-224-JRG, 2012 WL 194382, *3 (E.D. Tex. Jan. 23, 

2012) (citing In re Volkswagen of Am., Inc., 545 F.3d 304, 316 (5th Cir. 2008) (“Volkswagen II”)).  

The fact “[t]hat access to some sources of proof presents a lesser inconvenience now than it might 

have absent recent developments does not render this factor superfluous.”  Vassallo, 2015 WL 

502313, at *3 (citing Volkswagen II, 545 F.3d at 314).  Courts analyze [the access to relevant sources 

of proof] factor in light of the distance that documents, or other evidence, must be transported from 

their existing location to the trial venue.”  On Semiconductor Corp. v. Hynix Semiconductor, Inc., 

NO. 6:09-CV-390, 2010 WL 3855520, at *2 (E.D. Tex. Sep. 30, 2010) (citing Volkswagen II, 545 

F.3d at 316)).   

Nearly all of the documents related to the parties’ claims and defenses are located in the 

District of North Dakota; not the Western District.  Sanford Aff. at ¶ 39-55.   

The BIA Fort Berthold Agency is located in New Town, North Dakota, in the District of North 

Dakota, and less than 100 miles from the District Court’s courthouse in Minot, North Dakota.18  

                                                 
18 New Town is approximately 1,300 miles from San Antonio.  Sanford Aff. at ¶ 39, Ex. X. 
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Sanford Aff. at ¶ 39.  The office of the Superintendent of the BIA Fort Berthold Agency is also at this 

location, and there are approximately 25 total personnel employed at the BIA Fort Berthold Agency.  

Id.  Among other things, the BIA Fort Berthold Agency is expected to have records pertaining to the 

following issues: (i) identification of the putative class members, (ii) land and title records related to 

the tracts of land allegedly being trespassed; (iii) BIA Title Status Reports identifying the individual 

allottees who have beneficial ownership interests in the tracts of land allegedly being trespassed; (iv) 

negotiation and granting of the 1993 Easement by the Superintendent of the BIA Fort Berthold 

Agency; (v) consents and approvals obtained in connection with the granting of the 1993 Easement 

by the Superintendent of the BIA Fort Berthold Agency; (vi) responsibility for obtaining consents in 

connection with the granting of the 1993 Easement by the Superintendent of the BIA Fort Berthold 

Agency; (vii) correspondence and analysis relating to the granting of the 1993 Easement by the 

Superintendent of the BIA Fort Berthold Agency; (viii) receipt of funds in connection with the 1993 

Easement; (ix) distribution of funds by the Superintendent of the BIA Fort Berthold Agency to the 

individual allottees in connection with the 1993 Easement; (x) actual and constructive notice provided 

to the individual allottees regarding any expiration of the 1993 Easement; (xi) discussions and 

negotiations related to the renewal of the 1993 Easement and the 2013 Pipeline Easement and ROW 

Agreement; (xii) issues and analyses related to the BIA Superintendent’s January 30, 2018 Show-

Cause letter and the subsequent correspondence to and from the individual allottees and the Three 

Affiliated Tribes (including without limitation, Tesoro High Plains’ February 7, 2018 response letter 

to the BIA’s Show-Cause letter; the BIA’s April 10, 2018 letter to individual allottees; Plaintiffs’ 

counsel’s May 14, 2018 letter to the BIA; the Three Affiliated Tribes’ notification to the BIA 

regarding release of the Tribe’s negotiated compensation for renewal of the 1993 Easement; the BIA’s 

May 21, 2018 letter to individual allottees; any other response letters by or on behalf of individual 

allottees to any of the BIA’s letters, including other written notices of good faith negotiations; the 
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BIA’s July 30, 2018 letter to the individual allottees); (xiii) documents pertaining to the process that 

the BIA initiated under 25 C.F.R. § 169.410, including the progress and status of such process; (xiv) 

notices of good faith negotiations provided by individual allottees; (xv) appraisals of the tracts at 

issue; (xvi) issues related to the Chairman of the Three Affiliated Tribes’ insistence that discussions 

and negotiations occur with the Three Affiliated Tribes before they began with individual allottees; 

(xvii) the BIA Title Status Reports generated by the BIA in connection with the renewal of the 1993 

Easement; (xviii) the BIA’s investigation and response as to any alleged trespass and assessment of 

any penalties related to the tracts at issue; and (xix) BIA’s correspondence and discussions with the 

AVSO related to the tracts at issue, including appraisals.  Id, at ¶ 40.  

The offices of various entities, departments, divisions, and councils related to the Three 

Affiliated Tribes are also located in New Town, North Dakota.19  Id, at ¶ 41.  Specifically, the 

following are expected to have records relating to the claims and defenses in this lawsuit: 

Records Office of the Three Affiliated Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 

Energy Division of the Three Affiliated Tribes 
Fort Berthold Reservation 
227 West Main St. 
New Town, North Dakota 58763 

Tribal Business Council of the Three Affiliated 
Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 

Office of the Chairman of the Three Affiliated 
Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 

Natural Resources Department of the Three 
Affiliated Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 
 

Tribal Legal Counsel of the Three Affiliated 
Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 

Chairman of the Natural Resources Committee 
of the Three Affiliated Tribes 
Fort Berthold Reservation 
404 Frontage Road 
New Town, North Dakota 58763 

 

                                                 
19 New Town is approximately 1,300 miles from San Antonio.  Sanford Aff. at ¶ 39, Ex. X. 
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Id.  Among other things, these entities, departments, divisions, and councils are expected to have 

additional records pertaining to the parties’ claims and defenses, including records relating to many 

of the similar types of issues as set forth above for the BIA.  See id, at ¶ 42.  

The office of Bell Oil and Gas Permitting, LLC20 is located in Minot, North Dakota, in the 

same town as the District of North Dakota’s courthouse in Minot. 21  Id, at ¶ 27.  Bell was Tesoro 

High Plains’ point of contact to the individual allottees.  Id.  Among other things, Bell is expected to 

have records pertaining to the following issues: (i) identification of some of the putative class 

members, (ii) actual and constructive notice provided to the individual allottees regarding any 

expiration of the 1993 Easement; (iii) discussions and good faith negotiations with hundreds of 

individual allottees related to the renewal of the 1993 Easement and the 2013 Pipeline Easement and 

ROW Agreement; and (iv) consents of individual allottees related to the renewal of the 1993 

Easement and the 2013 Pipeline Easement and ROW Agreement.  Id, at ¶ 44.  

Plaintiffs and known putative class members predominantly reside within the District of North 

Dakota.  Id, at ¶¶ 6-7.  Among other things, the Plaintiffs and putative class members are expected to 

have additional records pertaining to the parties’ claims and defenses, including relating to many of 

the similar types of issues as set forth above for the BIA.  See id, at ¶ 44.    

Similarly, any law firms representing the putative class members in their negotiations are also 

likely located within the District of North Dakota.  For example, via a letter dated July 31, 2018, a 

lawyer in Bismarck, North Dakota, advised Superintendent Danks and Supervisory Realty Specialist 

Berndt that his five clients who beneficially owned 75% interest in five allotted were engaging in 

discussions with Tesoro High Plains’ attorneys at Crowley Fleck.22  Sanford Aff. ¶ 35, Ex. U.  

                                                 
20 The office of Dakota Land Services, Inc., the company that Tesoro High Plains utilized before Bell, 
is also located in Minot, North Dakota.  Sanford Aff. at ¶ 26. 
21 Minot is approximately 1,300 miles from San Antonio.  Sanford Aff. at ¶ 43, Ex. Y. 
22 Crowley Fleck has two offices in North Dakota.  Sanford Aff. ¶ 25.   
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Furthermore, the law firm representing the plaintiffs in the other related class action lawsuit that has 

been filed in the District of North Dakota is located in Minot, North Dakota.  See N.D. Complaint at 

p. 19.  Among other things, the law firms representing the putative class members are expected to 

have additional records pertaining to the parties’ claims and defenses, including relating to many of 

the similar types of issues as set forth above.  See id, at ¶ 45.    

Similarly, the Fort Berthold Allottee Association is located on the Fort Berthold Reservation, 

within the District of North Dakota, and less than 100 miles from Minot.  Sanford Aff. at ¶ 46; see 

also N.D. Complaint.  Among other things, the Fort Berthold Allottee Association is expected to have 

additional records pertaining to the parties’ claims and defenses, including relating to many of the 

similar types of issues as set forth above.  See id, at ¶ 47.    

Tesoro High Plains’ Dickinson, Bismarck, and Tioga offices are all located within the District 

of North Dakota.  Id, at ¶ 48, Ex. BB-DD.  Tioga is less than 100 miles from Minot, Bismarck is 

almost exactly 100 miles from Minot, and Dickinson is less than 120 miles from Minot.23  Id.  Among 

other things, these offices of Tesoro High Plains have records pertaining to the following issues 

related to the Pipeline: (i) field operations; (ii) maintenance activities; (iii) leak detection and line 

integrity activities; (iv) engineering drawings and materials; (v) budgeting and accounting materials; 

and (vi) the location vis-à-vis the allotted tracts.  Id, at ¶ 49.   

Tesoro High Plains’ Dickinson and Watford City trucking offices are located within the 

District of North Dakota.  Id, at ¶¶ 48, 50, Ex. CC, HH.  Watford City is less than 100 miles from 

Minot, and Dickinson is less than 120 miles from Minot.24  Id.  Among other things, these offices 

have records pertaining to the collecting and delivering of oil to the Pipeline.  Id, at ¶ 50. 

                                                 
23 These records are more than 1,200 miles from San Antonio.  Sanford Aff. at ¶ 48, Ex. EE-GG. 
24 These records are more than 1,200 miles from San Antonio.  Id, at ¶¶ 48, 50, Ex. FF, II. 
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The Mandan refinery is located in Mandan, North Dakota, within the District of North Dakota.  

Id, at ¶ 51, Ex. JJ.  Mandan is just under 100 miles from Minot.  Id.  Among other things, the Mandan 

refinery has records pertaining to all of the operations of the Mandan refinery, including accounting 

records.  Id.   

Furthermore, other persons and entities whose records are not located within the District of 

North Dakota are much closer to the District of North Dakota than to the Western District.    

The Regional Supervisory Appraiser, Jay Vance, is located in the Great Plains Office in 

Aberdeen, South Dakota, less than 40 miles from North Dakota, but more than 1,100 miles from San 

Antonio.  Id, at ¶ 52, Ex. LL-MM.  Although most of the records Mr. Vance has are likely also located 

at the BIA Fort Berthold Agency office, Mr. Vance may have additional records pertaining to some 

of the same issues, including relating to, among other things, appraisals of the tracts at issue, and the 

status and contents of the AVSO’s review of any appraisals submitted.  See id, at ¶ 52.    

The office of Norman H. Lee, the independent appraiser who was commissioned to perform 

appraisals of the tracts of land at issue, is located in Hamilton, Montana, which is about 800 miles 

closer to Minot, North Dakota than it is to San Antonio.  Id, at ¶ 53, Ex. NN-OO.  Mr. Lee is expected 

to have records pertaining to, among other things, appraisals of the tracts at issue (including the 

underlying records reviewed in connection with the appraisals), and the submission of the appraisals 

(and updates thereto) to the BIA in 2015, 2016, and 2018.  Id.   

BP’s pipeline division25 is located near Chicago, Illinois, which is about 250 miles further 

away from San Antonio than it is to Minot, North Dakota.  Id, at ¶ 54, Ex. PP-QQ.  Among other 

things, BP’s pipeline division is expected to have records pertaining to the following issues: (i) 

negotiation and granting of the 1993 Easement to Amoco Pipeline by the Superintendent of the BIA 

                                                 
25 BP is the successor to Amoco Pipeline, the entity to whom the BIA granted the 1993 Easement.  
Sanford Aff. at ¶ 9.    
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Fort Berthold Agency; (ii) consents and approvals obtained in connection with the granting of the 

1993 Easement to Amoco Pipeline by the Superintendent of the BIA Fort Berthold Agency; (iii) 

responsibility for obtaining consents in connection with the granting of the 1993 Easement to Amoco 

Pipeline by the Superintendent of the BIA Fort Berthold Agency; (iv) correspondence and analysis 

relating to the granting of the 1993 Easement to Amoco Pipeline by the Superintendent of the BIA 

Fort Berthold Agency; (v) payment of funds in connection with the 1993 Easement; and (vi) 

appraisals of the tracts at issue.  Id. 

Conversely, very few documents relating to this lawsuit are expected to be found in the 

Western District.  Id, at ¶ 55.  None of the Plaintiffs or putative class members are known to reside in 

the Western District of Texas, nor has any of the Plaintiffs alleged that they do.  Id, at ¶¶ 6-7; 

Complaint ¶¶ 4-52.  A significant majority of Defendants’ documents pertaining to the lawsuit are 

located in North Dakota at the offices described above; not in the Western District of Texas.  Id, at ¶ 

55.  In fact, even as to Defendants’ limited documents located in San Antonio, some of them have 

been, or are in the process of being, moved to Ohio, as a result of the recent acquisition by Marathon 

Petroleum Corporation.  Id. 

In short, the relative ease of access to sources of proof strongly favors transfer to the District 

of North Dakota.   

2. The ability to secure attendance of witnesses heavily favors transfer to 
North Dakota 

Under Rule 45 of the Federal Rules of Civil Procedure, a subpoena can only command a 

person to attend a trial, hearing, or deposition (A) within 100 miles of where the person resides, is 

employed, or regularly transacts business in person; or (B) within the state where the person resides, 

is employed, or regularly transacts business, if the person (i) is a party or a party’s officer, or (ii) is 

commanded to attend a trial and “would not incur substantial expense.”  FED. R. CIV. P. 45(c)(1).  

“Transfer is favored when a transferee district has absolute subpoena power over a greater number of 
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non-party witnesses.”  Internet Machines LLC v. Alienware Corp., NO. 6:10-cv-023, 2011 WL 

2292961, at *6 (E.D. Tex. Jun., 7, 2011).   

As described above, nearly all of the witnesses and records, particularly third-party witnesses, 

are located within the District of North Dakota and within 100 miles of the courthouse in Minot, 

North Dakota.  Specifically, the following witnesses are located within 100 miles of the courthouse 

in Minot: 

• the Superintendent of the BIA’s Fort Berthold Agency; 

• the Supervisory Realty Specialist of the BIA’s Fort Berthold Agency; 

• the personnel employed by the BIA’s Fort Berthold Agency,26 including personnel 
involved in (i) generating the BIA Title Status Reports and (ii) communicating with 
individual allottees, the Three Affiliated Tribes, and/or Tesoro High Plains;  

• the Chairman of the Three Affiliated Tribes; 

• the Tribal Business Council of the Three Affiliated Tribes; 

• the personnel of the Energy Division of the Three Affiliated Tribes; 

• the personnel of the Natural Resources Department of the Three Affiliated Tribes; 

• the Tribal Legal Counsel of the Three Affiliated Tribes; 

• lawyers of the Fredericks Law Firm; 

• the Chairman of the Natural Resources Committee of the Three Affiliated Tribes; 

• the personnel of Bell Oil and Gas Permitting, LLC, who was the Tesoro High Plains’ 
point of contact with the individual allottees; 

• law firms and lawyers representing individual allottees who are not parties to this 
lawsuit;  

• the personnel of the Fort Berthold Allottee Land and Mineral Owners Association, 
including its President, Tex Hall; 

• many of the named Plaintiffs; 

• many of the known putative class members; 

• the personnel of Tesoro High Plains who are located at the Bismarck and Tioga 
offices27;  

                                                 
26 The BIA Fort Berthold Agency has approximately 25 employees. 
27 Furthermore, the personnel of Tesoro High Plains who are located at the Dickinson offices are also 
located within the District of North Dakota.  Id, at ¶ 48.   
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• the personnel of Tesoro High Plains who are located at the Watford City trucking 
office; and 

• the personnel of the Mandan refinery.28 

Sanford Aff. at ¶ 4-8, 16-19, 26-29, 35, 39, 41, 43, 46, 48, 50, 51.  All of these individuals could be 

compelled by subpoena to testify if the case is transferred to the District of North Dakota.  However, 

all these individuals are outside of the 100-mile subpoena range of the Western District.     

As for the “substantial expense factor” under Rule 45(c)(1)(B)(ii) when determining whether 

witnesses can be compelled via subpoena to attend a trial, hearing, or deposition since they live within 

the state within which the lawsuit is to be heard, such witnesses would incur substantially less expense 

if required to appear in North Dakota, as opposed to the Western District.  It is approximately 1,300 

miles between Minot and San Antonio.  Id, at ¶ 43, Ex. Y.   

Indeed, a vast majority of the known putative class members are located within the District of 

North Dakota; and none are known to reside in the Western District.  Id, at ¶ 7.     

No known non-party witnesses are known to reside in the Western District or within 100 miles 

of the courthouse in San Antonio.  Id, at ¶ 55. 

In sum, the availability of compulsory process to secure the attendance of witnesses strongly 

favors transfer to the District of North Dakota.   

3. The cost of attendance of willing witnesses heavily favors transfer to North 
Dakota   

The Court must also consider whether transfer to North Dakota would encourage witnesses 

who are outside subpoena power to voluntarily participate at trial.  See Volkswagen I, 371 F.3d at 

203-205 (citing the district court’s failure to consider convenience to third-party witnesses as an abuse 

of discretion).  In considering the cost of attendance for willing witnesses, the Fifth Circuit applies a 

100-mile rule to assist in the analysis.  “When the distance between an existing venue for trial of a 

                                                 
28 The Mandan Refinery employs more than 250 employees.  Id, at ¶ 51. 
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matter and a proposed venue under § 1404(a) is more than 100 miles, the factor of inconvenience to 

witnesses increases in direct relationship to the additional distance to be traveled.”  Id. at 204-205; 

see In re TS Tech USA Corp., 551 F.3d at 1320.  Additional distance includes additional travel time; 

additional travel time increases the probability for meal and lodging expenses; and additional travel 

time with overnight stays increases the time which these fact witnesses must be away from their 

regular employment.  Volkswagen I, 371 F.3d at 204.  Further, the convenience of non-party witnesses 

is afforded greater weight than that of party witnesses.  NovelPoint Learning LLC v. LeapFrog 

Enterprises, Inc., No. 6:10-CV-229 JDL, 2010 WL 5068146, at *6 (E.D. Tex. Dec 6, 2010).   

North Dakota is a more convenient venue for the third-party witnesses in this case, so this 

factor also strongly weighs in favor of transfer to the District of North Dakota.   

As described above, transferring this case to the District of North Dakota would bring a vast 

majority of the witnesses—and the most important witnesses—within the 100-mile subpoena range.  

See infra Section II.A.2.  If this case remained in the Western District, the plethora of witness that 

would be within the 100-mile subpoena range of the courthouse in Minot would instead be 

approximately 1,300 miles from the forum, and therefore, not within the 100-mile subpoena range.  

Volkswagen I, 371 F.3d at 205 (finding 400 miles of travel for witnesses weighed against convenience 

and in favor of transfer); see also Sanford Aff. at ¶ 43, Ex. Y.  All of these non-party witnesses, if 

they were even willing to make the trip, would be required to take an approximately 23 hour and 

nearly 1,500 mile one-way trip by car from the Minot area to San Antonio; or take commercial flights 

of more than seven hours in duration (with layover), at a minimum.  Sanford Aff. at ¶ 56, Ex. RR.  

Even the trip via flight would likewise require at least one night (and possibly two) of overnight 

lodging, as well as meals and other expenses for the duration of the stay.  Id.  Conversely, these non-

party witnesses could drive (in many cases less than 100 miles) to Minot and not require an overnight 

stay, if the case was transferred to the District of North Dakota.      
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The District of North Dakota would also be more convenient for those non-party witnesses 

who are not located within the District of North Dakota.   

The Regional Supervisory Appraiser, Jay Vance, a non-party witness who has been involved 

in the process of the AVSO’s review and approval of the appraisals, is located in the Great Plains 

Office in Aberdeen, South Dakota, which is less than 40 miles from the North Dakota border, but 

more than 1,100 miles from San Antonio.  Id, at ¶ 52, Ex. LL-MM.  It is only an approximately four-

and-a-half hour car trip from Aberdeen to Minot.  Id, at ¶ 57, Ex. SS. Conversely, it would be an 

approximately 19-hour one-way car trip from Aberdeen to San Antonio.  Id.  There are no direct 

commercial flights from Aberdeen to San Antonio.  Id.  A commercial flight from Aberdeen Regional 

Airport to San Antonio International Airport would require at least one connecting flight, likely 

through Minneapolis-Saint Paul International Airport, and the flight duration (with layover) would 

be approximately eight hours, at minimum.  Id.  A shorter flight duration (five hours, at minimum) 

could be accomplished (and would still require a connection), but it would require driving 

approximately 3 hours from Aberdeen to the airport in Fargo, North Dakota or the airport in Bismarck, 

North Dakota, just to board the flight.  Id, at ¶ 58, Ex. TT.  As a result of the flight times and durations, 

a minimum of one night in a hotel would be required, and quite possibly two nights, in order to 

provide testimony during business hours in San Antonio, Texas.  Id.  

Norman H. Lee, the independent appraiser, is located in Hamilton, Montana, which is about 

800 miles closer to Minot than it is to San Antonio.  Id, at ¶ 53, Ex. NN-OO.  It would take 

approximately 28 hours and over 1,750 miles to travel by car from Hamilton to San Antonio.  Id, at 

¶¶ 59-60, Ex. UU-VV.  Conversely, it would take less than half as long—approximately twelve-and-

a-half hours and approximately 750 miles—to travel by car from Hamilton to Minot.  Id.  There are 

no direct commercial flights from Hamilton to San Antonio.  Id.  The closest commercial airport to 

Hamilton, Montana, is Missoula International Airport.  Id.  A commercial flight from Missoula 
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International Airport to San Antonio would require at least one connecting flight, and the flight 

duration (with layover) would be approximately five hours, at minimum.  Id.  It would require driving 

approximately an hour from Hamilton to the Missoula International Airport, just to board the flight.  

Id.  A commercial flight from Missoula International Airport to Minot International Airport would be 

under five hours (with layover), at minimum.  Id. 

BP’s pipeline division29 is located near Chicago.  Sanford Aff. at ¶ 54.  It would take 

approximately thirteen-and-a-half hours and approximately 900 miles to travel by car from Chicago 

to Minot.  Sanford Aff. at ¶¶ 61-62, Ex. WW-XX.  Conversely, it would take approximately eighteen-

and-a-half hours and more than 1,200 miles to travel by car from Chicago to San Antonio.  Id.  A 

non-stop commercial flight from Chicago O’Hare to San Antonio would take approximately 3 hours.  

Id.  A commercial flight from Chicago O’Hare to Minot International Airport could be accomplished 

in less than four-and-a-half hours (with layover).  Id.   

As explained above, the vast majority of persons involved in the underlying events for or on 

behalf of the Defendants are located within the District of North Dakota and within 100-miles of the 

courthouse in Minot.  See infra Section II.A.2.  For any employees of the Defendants who are now 

(or will be) located in Findlay, Ohio, a commercial flight from Detroit International to Minot 

International Airport would take approximately four hours and forty-five minutes (with layover).  

Sanford Aff. at ¶ 63, Ex. YY.  A commercial flight from Detroit International to San Antonio takes 

just under four hours.  Id.  As such, any difference in travel time is nominal.         

In sum, the cost of attendance for the witnesses, particularly non-party witnesses, strongly 

favors transfer to the District of North Dakota.   

                                                 
29 BP is the successor to Amoco Pipeline, the entity to whom the BIA granted the 1993 Easement.  
Sanford Aff. at ¶ 9.  
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4. Other practical issues that make trial of a case easy, expeditious, and 
inexpensive heavily favor transfer to North Dakota.     

The Court should also consider other practical issues or problems that make trial of a case 

easy, expeditious, and inexpensive.  Volkswagen I, 371 F.3d at 203.  There are a plethora of practical 

issues set forth above related to securing the evidence and witnesses in the District of North Dakota, 

as opposed to the Western District.  See infra Sections II.A.1 - II.A.3 above.  For the reasons set forth 

above as to the location of the evidence and witnesses, the litigation and trial of this case would be 

substantially less expensive in North Dakota.  Id.   

In addition, if the merits of this case were ever reached (and they should not be for the reasons 

set forth in Defendants’ multiple motions to dismiss), the trier of fact would be asked to make 

determinations as to the existence and extent of trespass that has occurred on Plaintiffs’ allotted tracts 

as a result of the Pipeline, and to the extent a trespass is found, the diminution in value caused to 

Plaintiffs’ allotted tracts.  These immovable tracts of land and the Pipeline are located in the District 

of North Dakota.  Having a North Dakota jury view the premises and the Pipeline could easily and 

inexpensively be accomplished in North Dakota, but it would be extraordinarily difficult and 

expensive to transport a San Antonio jury to North Dakota.  See Southern Ry. Co. v. Madden, 235 

F.2d 198, 200–01 (4th Cir. 1956) (identifying the possibility of the jury viewing the premises involved 

in the case as a private factor to be considered).   

Finally, as this motion is filed concurrent with the responsive pleadings, a transfer would not 

pose any significant burden or result in any delay. See Vassallo, 2015 WL 502313 at *4.   

In sum, the practical issues that make trial of a case easy, expeditious, and inexpensive 

strongly favor transfer to North Dakota.   

B. Balancing of the public factors also heavily supports transfer to North Dakota.   

For the reasons set forth below, a balancing of the public interest concerns also strongly 

weighs in favor of transferring this case to North Dakota.   
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1. The administrative difficulties flowing from court congestion is neutral, 
or favors transfer to North Dakota.   

Transfer of this case to North Dakota presents no administrative difficulties flowing from 

court congestion, as both courts are busy.  See Webb Aff. and Ex. A thereto (Table of Federal Court 

Management Statistics Profiles, Sept. 2018 Report of U.S. District Courts).  Furthermore, as this 

Court has noted, undue weight should not be placed on these statistics, as court congestion is 

considered the “most speculative” of the factors.  Vassallo, 2015 WL 502313, at *5 (citing In re 

Genentech, 566 F.3d 1338, 1347 (Fed.Cir.2009)).  

As of the latest report for the 12-month period ending September 2018 (the last report 

published by the U.S. Courts), the Western District had 7,367 pending cases, as compared to 824 

pending cases in the District of North Dakota.  See Affidavit of Jeffrey A. Webb (Exhibit 2 hereto) 

(“Webb Aff.”).  Similarly, on a per Judgeship basis, the Western District had 567 pending cases per 

Judgeship, as compared to 412 pending cases per Judgeship in the District of North Dakota.  Id.  When 

the complexity of the cases was taken into account, as reflected in the “Weighted Filings” statistic30, 

the comparative congestion is even greater in the Western District.  Id.  Specifically, the Western 

District had 745 Weighted Filings per Judgeship, as compared to only 370 Weighted Filings per 

Judgeship in the District of North Dakota.  Id.  Even when adjusting the Weighted Filings for judicial 

vacancies in each district, the Western District still has more Weighted Filings per Judgeship.  Id.  

The median time from filing to trial for civil cases in the Western District is 18.7 months.  Id.  

It is not reported for the District of North Dakota.  Id.  The median time from filing to disposition for 

civil cases in the District of North Dakota is 13.1 months.  Id.      

In sum, administrative difficulties flowing from court congestion are neutral, or favors transfer 

to the District of North Dakota.   

                                                 
30 The “Weighted Filings” is a “mathematical weight of Total Filings in which a quantitative value is 
assigned to a case based on the complexity of the case.  See Webb Aff.   
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2. The local interest in having localized interests decided at home heavily 
favors transfer to North Dakota. 

The second public interest factor is the “local interest in having localized events decided at 

home.”  See Volkswagen I, 545 F.3d at 316.  Traditionally, “[t]he location of the alleged injury is an 

important consideration in determining how to weigh this factor.”  Vassallo, 2015 WL 502313, at *2.  

Furthermore, this Court has noted that even if a defendant has an office in the Plaintiffs’ chosen 

forum, “the focus of the inquiry… is the relative connection of the localities to the events giving rise 

to this suit and their corresponding interests in the resolution of this controversy.”  Id, citing 

Volkswagen II, 545 F.3d at 318.   

Here, Plaintiffs allege that their injury occurred in North Dakota.  Complaint ¶¶ 1-3, 65-90, 

109-116.  In fact, this lawsuit is premised on an alleged trespass by a Pipeline in North Dakota to real 

property located on a Reservation within North Dakota, and which property interests are beneficially 

held for Plaintiffs who largely reside in North Dakota.  Sanford Aff. at ¶ 6.  Moreover, the putative 

class members on whose behalf this lawsuit is purportedly brought also predominantly reside in North 

Dakota.  Id, at ¶ 7; see also Vassallo, 2015 WL 502313, at *2 (recognizing the rights of the putative 

class members should be considered).   

Conversely, none of the Plaintiffs or known putative class members are known to reside in the 

Western District.  Id, at ¶ 6.  And neither the land which was allegedly trespassed, nor the Pipeline 

that is allegedly trespassing, is located in the Western District.  Furthermore, no injury is alleged to 

have occurred in the Western District of Texas.  See, e.g., Complaint ¶¶ 1-3, 65-90, 109-116.  Indeed, 

the land, Pipeline, and alleged injury are located more than 1,200 miles away from the San Antonio.  

Sanford Aff. at ¶ 39, Ex. W.          

The citizens of North Dakota, where the property, alleged events, and alleged injury giving 

rise to this dispute occurred, have “localized interests” in deciding this case there, particularly as 
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compared to the Western District, which has “no factual connection with the events of this case.”  

Volkswagen I, 371 F.3d at 206. 

It is no coincidence that both North Dakota and Texas have statutes requiring disputes related 

to real property to be brought in the forum in which the property resides.  See, e.g., N.D. Cent. Code 

Ann. § 28-04-01(2) (requiring actions for injuries to real property to be brought in the county in which 

the property is situated); TEX. CIV. PRAC. & REM. CODE § 15.011.  These statutes reflect the strong 

local interest in deciding disputes involving localized property interests.  

In sum, the local interests in having localized interests decided at home strongly favor transfer 

to the District of North Dakota.   

3. Familiarity of the forum with the law that will govern the case strongly 
favors transfer to North Dakota. 

Courts also consider “the familiarity of the forum with the law that will govern the case.”  

Volkswagen I, 371 F.3d at 203.  For the reasons set forth in Defendants’ concurrently-filed dispositive 

motions,  no federal court has jurisdiction to hear Plaintiffs’ claims, as Plaintiffs have only asserted 

federal question jurisdiction as the basis for subject matter jurisdiction but the asserted claims do not 

trigger federal question jurisdiction, and even if Plaintiffs had asserted some other basis for 

jurisdiction, Plaintiffs’ purported federal common law trespass claim fails to state a claim for which 

relief can be granted.  As such, this lawsuit should be dismissed, as pleaded.   

Even if Plaintiffs could somehow amend their pleadings to avoid dismissal (they cannot), 

since they cannot assert a federal common law trespass claim, any trespass claim would be governed 

by the law of the state in which the property resides.  That state is North Dakota.  In that situation, 

the District of North Dakota would be more familiar with the application of North Dakota law.  See 

Tellis Software, Inc. v. PokerTek, Inc., No. G-07-0072, 2007 WL 2314316, at *9 (S.D. Tex. Aug. 10, 

2007) (“[B]ecause North Carolina law will probably apply to at least one and perhaps all of plaintiff’s 

claims, this factor also weighs in favor of transfer [to North Carolina].”); TV-3, Inc. v. Royal Ins. Co. 
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of Am., 28 F.Supp.2d 407, 420 (E.D. Tex. 1998) (“Because Mississippi law controls this case, the 

Court also finds that this factor strongly favors transfer of the case [to Mississippi].”).      

As such, familiarity of the forum with the law that will govern the case strongly favors transfer 

to the District of North Dakota.   

4. The avoidance of unnecessary problems of conflict of laws or the 
application of foreign law favors transfer to North Dakota.  

The final public factor is whether transfer would enable the “avoidance of unnecessary 

problems of conflict of laws [or] the application of foreign law.”  Volkswagen I, 371 F.3d at 203.  As 

explained immediately above, this lawsuit should be dismissed for the reasons asserted.  See infra 

Section II.B.3.  Even if  Plaintiffs could somehow amend their pleadings to avoid dismissal (they 

cannot), any trespass claim would be governed by the law of the state in which the property resides, 

regardless of venue.  Therefore, transferring the case to the District of North Dakota would further 

avoid any issues related to conflicts of law.      

As such, the avoidance of unnecessary problems of conflict of law or the application of foreign 

law favors transfer to the District of North Dakota.  

CONCLUSION  

For the foregoing reasons, and in the interest of justice, this Court should transfer this case to 

the District of North Dakota—the clearly more convenient forum under 28 U.S.C. § 1404(a).  

Defendants further request any other and further relief, in law or in equity, for which they are entitled.   
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Counsel for Defendants 
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CERTIFICATE OF SERVICE 

On January 4, 2019, I electronically submitted the foregoing document with the clerk of the court for 
the U.S. District Court, Western District of Texas, using the ECF System of the court and certify that 
I have served via the Court’s ECF System on all counsel of record or otherwise in compliance with 
Federal Rule of Civil Procedure 5(b)(2). 

 
 
Keith M. Harper  

  Lawrence S. Roberts  
  Stephen M. Anstey  
  Kilpatrick Townsend & Stockton LLP 

607 14th Street, NW, Suite. 900 
Washington, DC 20005-2018 
Email: kharper@kilpatricktownsend.com 
 
Dustin T. Greene  

  Kilpatrick Townsend & Stockton LLP 
1001 W. Fourth Street 
Winston-Salem, NC 27101 
Email: dgreene@kilpatricktownsend.com 
 
Jason P. Steed  
Kilpatrick Townsend & Stockton LLP 
2001 Ross Avenue Suite 4400 
Dallas, TX USA 75201 
Email: jsteed@kilpatricktownsend.com 

 
 
        

/s/ Jeffrey A. Webb  
Jeffrey A. Webb 
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