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INTRODUCTION 

Despite numerous flaws, Plaintiffs’ reply memorandum has one great benefit.  It drops 

many of Plaintiffs’ original arguments and makes clear that, at the end of the day, summary 

judgment in this case comes down to three simple questions:   

 First, where the Department entered into a 2009 court-approved stipulation saying 
that the California Rancheria Act does not apply to the Wilton Rancheria, California 
(the Tribe), and where Plaintiffs say they are not challenging that stipulation, is the 
stipulation to be given force?   

 Second, where the Department (a) publicized that it was considering three possible 
sites for the Tribe to take land into trust for a casino, (b) received substantial 
comment on the Elk Grove alternative it eventually adopted, and (c) prepared a 
detailed Draft Environmental Impact Statement (EIS), Final EIS, and Record of 
Decision (ROD) to explain that choice and respond to comments at each step, did the 
Department satisfy its procedural obligations under the National Environmental 
Policy Act (NEPA) to “take a hard look at the environmental consequences of [its] 
actions, and provide for broad dissemination of relevant environmental information,” 
Mayo v. Reynolds, 875 F.3d 11, 15 (D.C. Cir. 2017) (internal quotation marks and 
brackets omitted)?   

 And, third, where the Department responded in a substantively sound manner to all 
the objections Plaintiffs now raise that were not forfeited during the NEPA review 
and issued its decision in a timeframe permitted by the applicable regulations, without 
any evidence that any particular agency member had a closed mind, should the Court 
reject the substantive NEPA challenges that Plaintiffs raise?   

The Tribe’s and the Department’s initial memoranda showed that the answer to each question is 

“yes,” and that summary judgment should therefore be granted to Defendants.  Plaintiffs’ reply, 

at bottom, merely quibbles with those arguments without rebutting them. 

Start with the issue of the Tribe’s status.  Section 10(b) of the California Rancheria Act 

(Rancheria Act), Pub. L. No. 85-671, 72 Stat. 619, 621 (amended 1964), applies only to tribes 

whose assets “have been distributed pursuant to this Act.”  Id. (emphasis added).  In 2009, the 

Department entered into a judicially approved stipulation acknowledging that the Tribe’s assets 

were not distributed pursuant to the Act because the Act’s conditions precedent were not met.  

The Act accordingly did not apply to the Tribe, and the stipulation provided that the Tribe would 

be restored to recognized status.  Courts have accepted—for decades—that restoration to 
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recognized status is an appropriate remedy for unlawful termination under the Rancheria Act, 

and Congress has embraced a policy of tribal restoration.  In their reply, Plaintiffs avoid the 

many problems with a collateral and untimely attack on the decade-old stipulation by 

acknowledging (at 7) that they are not challenging it.  Yet all their arguments on the issue rely on 

terms of the Rancheria Act that only apply post-termination, even though the stipulation that 

Plaintiffs say they are not challenging resolves conclusively that the post-termination terms are 

inapplicable to the Tribe. 

The NEPA procedural issues are now equally straightforward.  In their initial 

memorandum, Plaintiffs argued that the Department failed to provide the public with adequate 

notice that it was seriously considering the Elk Grove site.  The Department and the Tribe 

provided detailed legal authority showing that the Department satisfied its legal obligations, and 

they provided ample record evidence, including extensive comments, showing that, in fact, the 

public was well aware that the Elk Grove site was being seriously considered.  Indeed, Plaintiffs 

themselves commented on Elk Grove (one even urged the Department to prefer it to Galt), as did 

the City of Elk Grove.  And the U.S. Environmental Protection Agency (EPA) advocated Elk 

Grove as the environmentally preferable alternative.  Plaintiffs dispute none of that in their reply.  

Instead, they insist that, despite the evidence of actual notice, because Elk Grove was not 

originally labeled as the “proposed action,” the public necessarily could not have known it was 

under serious consideration.  Relevant case law and the record say otherwise, with no significant 

response from Plaintiffs.  Their only other rejoinders are to try to undermine the overwhelming 

evidence of effective public notice by pointing to trivialities—for instance, that some comment 

letters did not address the Elk Grove site or that the Department considered more alternatives for 

the Galt site than it considered for the Elk Grove site.  None of these is persuasive, and all are at 

odds with the deferential standard of judicial review in NEPA cases. 

Plaintiffs’ argument that the Department should have prepared a supplemental EIS before 

the Final EIS has similar flaws.  Plaintiffs argue that changing the proposed action automatically 

requires a supplemental EIS even if the environmental impacts of the new proposed action were 
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already fully considered in the Draft EIS.  NEPA regulations and the case law offered by the 

Department and the Tribe show that is incorrect.  Plaintiffs offer no affirmative response and 

invoke irrelevant differences in an effort to distinguish the authorities that Defendants offered. 

 Lastly, in trying to rescue their substantive objections to the Department’s NEPA 

analysis, Plaintiffs simply offer a sub-set of the same objections they raised before, with minimal 

rebuttal to the responses offered by the Department and the Tribe.  Those objections remain 

groundless, and many are forfeited.  Plaintiffs’ attempt to bootstrap those meritless objections 

into a claim that the Department acted with a “closed mind” is foreclosed by D.C. Circuit case 

law, and Plaintiffs still offer no evidence that any specific Department official had a closed mind. 

This Court should deny Plaintiffs’ motion and enter judgment for the Defendants on all 

claims. 

ARGUMENT 

THE DEPARTMENT’S DECISION WAS NEITHER ARBITRARY NOR CAPRICIOUS. 

A. Plaintiffs Effectively Concede The Department’s Authority To Acquire Land 
In Trust For The Tribe By Acknowledging They Are Not Challenging The 
Stipulation That Restored The Tribe. 

As explained in the Tribe’s initial memorandum, all three branches of government have 

endorsed the Tribe’s recognition and restoration: the executive by the Department’s admission 

that the Tribe was unlawfully terminated, the judiciary through the stipulated judgment restoring 

the Tribe, and Congress through the List Act decisively favoring restoration of terminated tribes.  

See ECF No. 96 at 13-15.1  In reply, Plaintiffs do not challenge any of that.  In fact, they now 

expressly disclaim altogether (at 7) that they are “challeng[ing] the court-approved stipulation 

restoring” the Tribe.  That is enough to establish the Department’s authority to take land into 

trust for the Tribe. 

Plaintiffs’ entire contrary argument is that § 10(b) of the Rancheria Act prevents the 

Department from taking land into trust for the Tribe.  But the Rancheria Act only applies to a 

1 Citations to prior memoranda reference the internal pagination of the documents. 
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rancheria once its assets “have been distributed pursuant to this Act.”  Rancheria Act § 10(b) 

(emphasis added).  The stipulation that restored the Tribe expressly provided that the Tribe’s 

“assets were not distributed[] in accordance with the provisions of the [Rancheria] Act,” that “the 

Tribe was not lawfully terminated,” and that “the Indian status of the persons named as 

distributees . . . was not terminated in accordance with the Rancheria Act.”  AR602-603 

(emphases added).  The Department agreed that “the Tribe is restored to the status of a federally-

recognized Indian Tribe” and that “the Tribe shall have the individual and collective status and 

rights that they formerly had as members of a federally-recognized Indian tribe.”  AR603 

(emphases added).  So long as this stipulation is valid—and, again, Plaintiffs disclaim that they 

are challenging it— the purported termination was a nullity, and the Rancheria Act does not 

apply to the Tribe.  It is therefore no bar to the Department’s trust decision.  In fact, in the 

stipulation, the Department expressly agreed to “process . . . any applications for land into trust 

for any parcels of land acquired by the Tribe.”  AR605. 

Finding otherwise would not only effectively sanction an untimely collateral attack on the 

stipulated judgment, see ECF No. 96 at 13-14, it would also upset decades of judicial precedents 

and Congress’s clearly expressed policy of restoration.  Plaintiffs acknowledge (at 9) that court 

cases stretching back to the 1970s allowed rancherias to “regain federal benefits” upon judicial 

recognition that they had been unlawfully terminated because, as here, the government had not 

satisfied the conditions precedent of the Rancheria Act.  See ECF No. 96 at 15; ECF No. 98-1 at 

11-12.  Plaintiffs try to distinguish that long lineage of cases by saying (at 9) that none of them 

evaluated whether the Department “can transfer newly-acquiring land in trust under the” Indian 

Reorganization Act of 1934 (IRA).  Plaintiffs’ argument (at 8) for why the Department cannot, 

however, is that the Rancheria Act categorically commands that (even unlawfully) terminated 

Indians “shall not be entitled to any of the services performed by the United States for Indians 

because of their status as Indians.”  Rancheria Act § 10(b).  Yet in all of those cases, the 

Department was conferring benefits and services that were unequivocally based on the 

recipients’ “status as Indians”—including having land taken into trust by the United States.  See 

Case 1:17-cv-00058-TNM   Document 103   Filed 07/03/19   Page 9 of 30



5 

Table Bluff Band of Indians v. Andrus, 532 F. Supp. 255, 260 (N.D. Cal. 1981) (restoring a tribe 

improperly terminated under the Rancheria Act and ordering that their “lands should be returned 

in trust . . . for the benefit of the Indian(s) or tribe that possessed it prior to the distribution”); 

Smith v. United States, 515 F. Supp. 56, 61 (N.D. Cal. 1978) (similar); Duncan v. Andrus, 517 F. 

Supp. 1, 6 (N.D. Cal. 1977) (providing that the unlawfully terminated “Rancheria must be 

‘unterminated’ and its distributees and their families must be given the opportunity to regain 

federal benefits lost through termination”).  Plaintiffs provide no reasoned explanation for why 

new land acquisitions under the IRA—likewise based on the tribal recipient’s “status as 

Indians”—should be treated any differently. 

Congress has also embraced the policy adopted by those courts.  In the List Act, 

Congress declared that it had “expressly repudiated the policy of terminating recognized Indian 

tribes, and has actively sought to restore recognition to tribes that previously have been 

terminated.”  Federally Recognized Indian Tribe List Act of 1994 (List Act), Pub. L. No. 103-

454, § 103(5), 108 Stat. 4791.  It stated that “Indian tribes presently may be recognized by Act of 

Congress; by the administrative procedures set forth in part 83 of the Code of Federal 

Regulations . . . or by a decision of a United States court,” and that “a tribe which has been 

recognized in one of these manners may not be terminated except by an Act of Congress.”  Id.

§ 103(3)-(4).  Then, using language virtually identical to that Rancheria Act language quoted by 

Plaintiffs—but with the inverse effect—Congress provided that “[t]he Secretary shall publish in 

the Federal Register a list of all Indian tribes which the Secretary recognizes to be eligible for the 

special programs and services provided by the United States to Indians because of their status as 

Indians.”  Id. § 104(a) (emphasis added).  Since at least 1994, then, Congress has been clear that 

tribes restored by a court decision may only be terminated by Congress, and their recognition 

establishes their right to programs and services because of their status as Indians.  In suggesting 

otherwise, Plaintiffs not only seek to collaterally attack the stipulation restoring the Tribe but 

also ask this Court to defy an act of Congress. 
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Unsurprisingly, this Court has rejected a very similar argument made by Plaintiff Stand 

Up when it argued that a similar stipulation of tribal recognition and restoration did not entitle 

the North Fork Rancheria to the benefits of tribal status, including having land taken into trust.  

See Stand Up for California! v. U.S. Dep’t of the Interior, 204 F. Supp. 3d 212, 299 (D.D.C. 

2016), aff’d, 879 F.3d 1177 (D.C. Cir. 2018).  Stand Up argued there that when the tribe’s 

property was (improperly) distributed under the Rancheria Act, the tribe ceased to exist, so the 

restored tribe was a new entity that could not trace its lineage back sufficiently long enough to 

qualify for taking land into trust under the IRA.  See id.  Chief Judge Howell firmly rejected that 

argument, finding that the unlawful Rancheria Act termination was “legally irrelevant” and that, 

through the stipulation restoring the tribe, both the judiciary and executive had recognized its 

continuing existence and its link to its past.  Id. at 300 (internal quotation marks omitted).  The 

court further found that the List Act “confirmed” that ruling, making it unnecessary to consider 

Stand Up’s “confusing arguments” that the Court should “engage in the lengthy analysis 

regarding the North Fork Tribe’s continuous existence.”  Id. at 301-302.  Plaintiffs attempt to 

distinguish this case in a footnote as having “no application” (at 5 n.4) on the basis that Stand 

Up’s argument in that case was not that the Rancheria Act itself prevented the Department from 

taking land into trust.  But the basic theory they were pushing was the same: that distribution of 

assets under the Rancheria Act could conclusively terminate the existence of a tribe—

irrespective of subsequent executive and judicial recognition that the purported termination was 

unlawful and that the tribe should be restored to its pre-termination status.  That is precisely what 

Plaintiffs argue here, and that argument was already properly and persuasively rejected by Chief 

Judge Howell.   

Plaintiffs’ remaining subsidiary arguments and authorities amount to nothing in light of 

the fact that the Tribe was never lawfully terminated under the Rancheria Act, so the Act does 

not apply to the Tribe.  Plaintiffs cite cases (at 3) that stand for the proposition that the 

Department may only take land into trust under the IRA for tribes that were recognized in 1934 

or their descendants.  See Carcieri v. Salazar, 555 U.S. 379, 382-383 (2009); Littlefield v. U.S. 
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Dep’t of Interior, 199 F. Supp. 3d 391, 399 (D. Mass. 2016), appeal filed, No. 16-2484 (1st Cir. 

Dec. 12, 2016).  But Plaintiffs have not here challenged the Department’s detailed analysis 

demonstrating that the Tribe was recognized in 1934 under the terms of Carcieri.  See AR24499-

500.  Instead, Plaintiffs suggest (at 4-5) that the Tribe’s putative termination severed any 

connection between the Tribe as recognized in 1934 and the Tribe as recognized today—but that 

argument relies entirely on the false premise that the Tribe was in fact lawfully terminated under 

the Rancheria Act.  The unchallenged stipulation says otherwise.  Plaintiffs also point out (at 9) 

that in Chickasaw Nation v. United States, 534 U.S. 84, 89, 94-95 (2001), the Court declined to 

apply the canon to construe statutes liberally in favor of Indians when applying that canon would 

upset congressional intent and the “language of the statute.”  Plaintiffs argue that the principle 

applies to Section 10(b) of the Rancheria Act because its language is unambiguous—but this 

Court has no occasion to interpret the Rancheria Act’s post-termination provisions at all because 

the Tribe was never lawfully terminated. 

B. The Department Complied Fully With NEPA’s Disclosure Requirements By 
Addressing The Elk Grove Alternative Throughout The Review Process.  

In their initial memoranda, the Department and the Tribe provided detailed legal 

authority and record evidence to demonstrate both (a) that the Department provided legally 

sufficient notice that the Elk Grove site was under serious consideration and (b) that the public—

including Plaintiffs—in fact actively participated in the NEPA process with that understanding.  

See ECF No. 98-1 at 17-25; ECF No. 96 at 16-26.  Rather than directly confront the 

overwhelming evidence of actual notice and engaged public participation, Plaintiffs raise a 

hodgepodge of trivial objections to the Department’s and the Tribe’s analysis.  None has merit 

individually, and collectively they fail to establish that the Department acted arbitrarily and 

capriciously in defining and analyzing the alternatives under consideration or notifying the 

public. 

First, Plaintiffs repeat their contention (at 16-17) that simply because the Tribe’s initial 

proposed action was at the Galt site, the public could not have been aware that the Department 
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was also giving the Elk Grove alternative serious consideration. The Tribe has already rebutted 

that argument at length.  NEPA demands that an agency “[r]igorously explore and objectively 

evaluate all reasonable alternatives” to be able to make an informed choice among them.  40 

C.F.R. § 1502.14(a); see ECF No. 96 at 17-19.  Plaintiffs’ argument runs contrary to NEPA by 

suggesting that an agency may only meaningfully consider one alternative—the original 

proposed action—in its environmental review.  See Citizens Against Burlington, Inc. v. Busey, 

938 F.2d 190, 194, 196 (D.C. Cir. 1991) (Thomas, J.) (explaining that “the discussion of 

alternatives forms ‘the heart of the environmental impact statement’ ” and specifically forbidding 

an agency to “define the objectives of its actions in terms so unreasonably narrow that only one 

alternative . . . would accomplish the goals” (quoting 40 C.F.R. § 1502.14)).  The only authority 

Plaintiffs offer in response to the Tribe’s rebuttal (at 17) are cases, many of which are outside the 

NEPA context, which stand for the unremarkable, generic proposition that an agency must 

provide adequate notice when it has a duty to solicit public comment.  None says that NEPA 

notice is sufficient only when the ultimately-selected alternative was initially named as the 

proposed action. 

Second, Plaintiffs argue that, in fact, the public did not know Elk Grove was being 

seriously considered.  They make that claim in a single paragraph (at 17) without any meaningful 

rebuttal to the Tribe’s and the Department’s lengthy explanation of what the record shows on this 

point: that the Department made clear from the beginning that it was seriously considering the 

Elk Grove site and that public comments demonstrated the public understood as much.  See ECF 

No. 96 at 19-21, 23-26; ECF No. 98-1 at 17-25.  Instead, Plaintiffs assert anew that the public 

could not have known that the Elk Grove site was under serious consideration because it was 

originally supposed to be an outlet mall—without any explanation for why the public would be 

unable to understand that a portion of the outlet mall property would change use if taken into 

trust for the Tribe.  Plaintiffs also assert in a single sentence (at 17) that the Elk Grove public 

would not “have had any idea from [the Department’s] publications identifying the Galt Site as 

the proposed action that their community was in any way involved.”  But they offer no response 
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to the fact that the Department’s public scoping report—issued in February 2014, almost three 

years before the Final EIS—made clear that a decision on final location would be made only 

after the environmental analysis and listed the Elk Grove site (complete with a map) as an 

alternative; or to the 712-page, publicly-available Draft EIS that evaluated the Elk Grove 

alternative in detail.  See ECF No. 96 at 19-20. 

Far from being unaware that Elk Grove was under consideration, commenters—including 

Plaintiffs themselves and the City of Elk Grove—shared their views on the Elk Grove site, and 

the EPA even recommended it as the environmentally preferable alternative.  See ECF No. 96 at 

23-24.  Plaintiffs’ response?  In a footnote (at 17 n.13), they cherry-pick four comment letters 

they say “focused” on Galt, which they assert amount to “clear evidence” that commenters 

generally did not take the Elk Grove alternative seriously.  Whatever Plaintiffs’ subjective view 

of the “focus[]” of those commenters, two of the four comment letters they cite considered all 

three of the geographical sites under consideration.  See AR2622-23 (Plaintiff Stand Up’s 

comments stating that “Elk Grove . . . ha[s] a substantial role in the federal process as well as 

state legal obligations”—which would only be true if the Elk Grove alternative was under 

consideration, see ECF No. 96 at 23—and also commenting on “[t]he proposed alternative 

projects at the former Rancheria”); AR1349 (Caltrans’ comments related to “a property located 

within the City of Galt Sphere of Influence,” “a property near the proposed outlet mall in the 

City of Elk Grove,” and “a property located at the Historic Wilton Rancheria”).  That two other 

comment letters related only to the Galt site does not invalidate the numerous comments received 

on Elk Grove—including Plaintiff Lynne Wheat’s own plea “to consider carefully” the Elk 

Grove site, AR10677, and the City of Elk Grove’s express statement that “[w]hile there is not an 

application at this time to take the Alternative F [Elk Grove] site into trust, our understanding is 

that this is still the appropriate time to comment on the Alternative F site.”  AR10290. 

Next, Plaintiffs point out (at 17-18) that there was only one Elk Grove alternative 

evaluated in the Draft EIS (Alternative F), compared to three alternatives for Galt (Alternatives 

A-C), which differed in the level of development.  Plaintiffs do not say why that distinction 
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makes a difference.  They present no argument or evidence that having one alternative listed 

diminished the salience of the Elk Grove alternative in the public mind, and the extensive public 

comment on the Elk Grove site shows it did not.  Nor did the number of alternatives each site 

was divided into make much of a practical difference:  In both the Draft EIS and Final EIS, the 

three Galt alternatives were routinely grouped together for analysis, as were the two historic 

Rancheria sites, when compared to the Elk Grove site.  See, e.g., AR26484-99.  And the 

Department explained in the Draft EIS why no additional alternatives were considered for the 

Elk Grove site: a reduced-intensity-development alternative was not considered “because the 

environmental effects on the Mall site are already likely to be relatively low since the site is 

already partially developed,” and a retail-only alternative was not considered because of “retail 

market saturation” in the area.  AR26477.  In conclusory fashion, Plaintiffs say (at 18) that those 

explanations were “not credible,” but they do not link that allegation to any alleged failure of the 

Department to give adequate public notice, and they have not independently argued that the 

NEPA process was substantively deficient for failing to fully analyze those alternatives.2

Last, Plaintiffs note (at 18-19) that between the Draft and Final EIS, the Department 

added new material, including mitigation agreements related to the Elk Grove site that were 

reached after the Draft EIS and supplemental studies on economic and environmental impacts, 

which largely responded to comments or provided more up-to-date figures.  Plaintiffs assert that 

this additional material shows that there was a “disparity” between the Department’s review of 

the Galt and Elk Grove sites, but they point to nothing specific that they say was missing in the 

Draft EIS for the Elk Grove site that was present for the Galt site.  Providing additional 

information, responding to comments, and providing notice of additional mitigation agreements 

is simply the natural result of responding to public feedback on the Draft EIS.  Plaintiffs also 

2 If they had argued that the NEPA process was required to consider additional alternatives 
at Elk Grove, they would face a heavy burden to show any error.  An agency “need follow only a 
‘rule of reason’ in preparing an EIS,” which “governs both which alternatives the agency must 
discuss, and the extent to which it must discuss them.”  Busey, 938 F.2d at 195 (internal 
quotation marks omitted). 
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suggest (at 19) a per se rule that adding new material to a final EIS requires a supplemental EIS.  

Yet a regulatory provision they quote in the same paragraph commands that “[f]inal 

environmental impact statements shall respond to comments” on the draft EIS and that “[t]he 

agency shall discuss at appropriate points in the final statement any responsible opposing view 

which was not adequately discussed in the draft statement and shall indicate the agency’s 

response to the issues raised.”  40 C.F.R. § 1502.9(b) (emphases added).  A final EIS is supposed 

to have additions to respond to the comments on the draft; that is the whole point of having a 

draft EIS before a final EIS.  New information only requires a supplemental EIS when it reveals 

“significant new circumstances . . . relevant to environmental concerns and bearing on the 

proposed action or its impacts.”  Id. § 1502.9(c)(1)(ii).  Plaintiffs provide no explanation for why 

the additional information added to the Final EIS revealed “significant new circumstances . . . 

relevant to environmental concerns.”  Nor do they explain why the Department’s lengthy 

explanation in the ROD for why a supplemental EIS was not required was arbitrary and 

capricious, especially when Plaintiffs’ comments demanding a supplemental EIS were focused 

only on the expansion of acreage, and not on the additional information added to the Draft EIS.  

See AR24771-75; see also infra pp. 12-16. 

Taking their latest objections together, Plaintiffs would ask this Court to find a NEPA 

violation and vacate agency action any time (a) a NEPA analysis leads an agency to gravitate 

towards an alternative that was not the initial proposed action, (b) any commenter focused on an 

alternative that was not ultimately selected by the agency, (c) different categories of options are 

not subdivided into alternatives in precisely the same manner, or (d) the agency’s final EIS 

includes any information beyond what is in the draft EIS in responding to comments on the draft 

EIS.  These propositions of law are extraordinary.  They would turn NEPA rule-of-reason 

judicial review on its head.  NEPA’s requirements focus on ensuring meaningful public notice 

and participation, but requiring an agency to start the NEPA process anew when any of 

Plaintiffs’ proposed conditions is met “would paralyze federal agencies by transforming the two-

stage EIS preparation process into an endless loop of creating and recreating draft statements.”  
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Habitat Educ. Ctr., Inc. v. U.S. Forest Serv., 673 F.3d 518, 527-528 (7th Cir. 2012); see ECF No. 

98-1 at 14-15. 

C. The Department Was Not Required To Prepare A Separate Or Supplemental 
Environmental Impact Statement. 

Plaintiffs also re-assert their argument that the Department should have prepared a 

supplemental EIS between the Draft EIS and Final EIS when the Tribe submitted a new 

application for the Elk Grove site.  (Notably, this has now become the lead NEPA process 

argument in their reply memorandum, ahead of their public-notice argument, perhaps because of 

the overwhelming evidence that the Department did satisfy NEPA’s public notice requirements.  

See supra pp. 7-11.)  Plaintiffs’ supplementation argument is simple, and wrong: that an agency 

must prepare a supplemental EIS any time there is a substantial change to the proposed action, 

irrespective of which alternatives were evaluated in the Draft EIS.  Although Plaintiffs seek to 

distinguish cases cited by the Department and the Tribe (at 10-12), the only affirmative support 

they invoke for their blunt rule is a regulatory provision that says agencies shall prepare 

supplements to an EIS if it “makes substantial changes in the proposed action that are relevant to 

environmental concerns.” 40 C.F.R. § 1502.9(c)(1)(i) (emphasis added).  They then assert (at 

10), without explanation, that the Tribe’s new application for Elk Grove “obviously” triggers that 

regulatory command. 

But invoking § 1502.9(c)(1)(i) simply begs the question whether the change in the 

proposed action introduced a substantial change relevant to environmental concerns.  Nobody 

contests that if the Elk Grove site had been completely unevaluated in the Draft EIS that a 

supplemental EIS would be required.  But that is not the situation here.  The Draft EIS had 

already evaluated the Elk Grove site, and the public had fully commented on it.  The Court 

should therefore apply the standard NEPA “rule of reason,” and accordingly review the 

Department’s action “simply to ensure that the agency has adequately considered and disclosed 

the environmental impact of its actions.”  Sierra Club v. FERC, 867 F.3d 1357, 1367 (D.C. Cir. 

2017) (internal quotation marks omitted).  The requirement to prepare an EIS is, in general, 
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“designed primarily to ensure that no arguably significant consequences have been ignored”; 

“where the preparation of an EIS would serve no purpose in light of NEPA’s regulatory scheme 

as a whole, no rule of reason worthy of that title would require an agency to prepare an EIS.”  

Mayo, 875 F.3d at 20 (internal quotation marks, citations, and alterations omitted).  That general 

rule applies just as much to a decision to prepare a supplemental EIS.  “Not every change 

requires a supplemental EIS; only those changes that cause effects which are significantly 

different from those already studied require supplementary consideration.”  Davis v. Latschar, 83 

F. Supp. 2d 1, 9 (D.D.C. 1998) (internal quotation marks and alterations omitted), adopted and 

aff’d, 202 F.3d 359 (D.C. Cir. 2000).  Here, the Department did fully consider the Elk Grove site 

in the Draft EIS, its NEPA process gave ample notice and opportunity to comment on the Elk 

Grove site, see supra pp. 7-11, and Plaintiffs have failed to show any legal deficiencies in the 

NEPA evaluation of Elk Grove, see infra pp. 16-25.  The NEPA process thus served its purpose, 

and so the rule of reason was satisfied without a supplemental EIS. 

Rather than affirmatively explain why this Court should rule that the Department was 

required to produce a gratuitous supplemental EIS, Plaintiffs instead ground their argument (at 

11-12) in defensively distinguishing two precedents cited by the Department and the Tribe.  In 

Russell Country Sportsmen v. U.S. Forest Service, the court explained that “[a]n agency can 

modify a proposed action in light of public comments received in response to a draft EIS” and 

that such a change need only trigger a supplemental draft EIS where “the final action departs 

substantially from the alternatives described in the draft EIS.”  668 F.3d 1037, 1045 (9th Cir. 

2011).  The court also adopted the Council on Environmental Quality (CEQ) guidance that 

“supplementation is not required” where the “changes to a proposed action” result in one that is 

only a “ ‘minor variation of one of the alternatives discussed in the draft EIS’ ” and is 

“ ‘qualitatively within the spectrum of alternatives that were discussed in the draft EIS.’ ”  Id.

(quoting Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 

Regulations, 46 Fed. Reg. 18,026, 18,035 (Mar. 23, 1981) (emphasis and alterations omitted)).  

Plaintiffs argue (at 11) that Russell Country Sportsmen is not applicable because the proposed 
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action in that case was non-specific—simply to “develop a travel management plan”—so that the 

formal proposed action did not have to change, even as the specific and actually-implementable 

alternatives did.  Yet the legal rule adopted by the Ninth Circuit does not turn on that factual 

difference.  Its language expressly considers a change in the “proposed action” and plainly 

permits such a change without a supplemental EIS so long as the new proposed action fits within 

the “spectrum of alternatives” considered in the draft EIS. 

Similarly, in Friends of Marolt Park v. U.S. Department of Transportation, the court 

explained that “the failure to issue a supplemental EIS is not arbitrary or capricious” where “the 

relevant environmental impacts have already been considered,” and no supplemental EIS is 

required where the action adopted by the agency “had been fully examined.”  382 F.3d 1088, 

1097 (10th Cir. 2004).  Indeed, an agency need not even “select the preferred option indicated in 

the final EIS” so long as the option the agency does select was fully evaluated in the NEPA 

process.  Id. at 1096.  Plaintiffs argue (at 11) that, as in Russell Country Sportsmen, the formal 

proposed action in Friends of Marolt Park was at a high enough level of generality to encompass 

all the alternatives.  But that does not undermine the broader legal rule adopted by the courts in 

those cases, a rule consistent with the D.C. Circuit’s rule-of-reason standard to evaluate whether 

an agency must prepare a supplemental EIS.  Plaintiffs also point out that in Friends of Marolt 

Park, the agency issued a supplemental draft EIS—in which it added a substantially new 

alternative to its consideration—before the final EIS.  True, but in that case, the new alternative 

had not been discussed at all in the original draft EIS.  Here, of course, the Elk Grove site was

fully evaluated in the Draft EIS, so Friends of Marolt Park supports the Tribe’s point that no 

supplementation was required because the “the relevant environmental impacts ha[d] already 

been considered.”  382 F.3d at 1097. 

The overarching theme of Plaintiffs’ argument is that the authorities cited by the 

Department and the Tribe should not be read to mean what they say.  Plaintiffs assert (at 12) that 

Defendants were required to identify a nearly factually-identical “case where a private applicant 

changed its proposed action from one site to another” and the agency did not issue a 
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supplemental EIS.  NEPA review does not require any such thing, but in any event, here are two 

examples of such cases.  In California ex rel. Imperial County Air Pollution Control District v. 

U.S. Department of the Interior, 767 F.3d 781, 796 (9th Cir. 2014), the Ninth Circuit held that a 

new supplemental EIS was not required in a case where the applicant water districts had 

“altered” their “originally proposed” conservation strategy.  And in Custer County Action 

Association v. Garvey, 256 F.3d 1024, 1036, 1039-41 (10th Cir. 2001), the Tenth Circuit held 

that a supplemental EIS was not required in a case in which the agency selected an alternative 

identified as the “preferred alternative” in the final EIS that was distinct from “the original 

proposal.” 

Plaintiffs ignore that it is their burden to show that the Department acted arbitrarily and 

capriciously, and they identify no cases where a private applicant changed its proposed action 

and a court said such a change must automatically trigger a supplemental EIS.  They do not even 

provide a reason such a rule would make sense.  Here, the Tribe proposed a particular land 

acquisition, the Department abstracted from that request the purposes of the Tribe’s application, 

and the Department then considered three parcels of land that might serve those purposes: the 

proposed Galt site, the Elk Grove site, and the historic Rancheria.  See ECF No. 96 at 17-19.  At 

that point, it was in an identical position to the agencies in Russell Country Sportsman and 

Friends of Marolt Park—the only difference being that they had started with the generalized 

goals.  There is no basis in statute, regulations, or case law to treat this case differently.  Where 

the ultimately selected action was within the range of alternatives evaluated in the NEPA 

process, nothing requires agencies to produce a gratuitous supplemental EIS. 

Plaintiffs’ only remaining argument (at 13) is that without a supplemental EIS, “the 

public would never know with any certainty what proposed action [an agency] is actually 

considering.”  This is merely a rehash of their notice argument, and the public—including 

Plaintiffs—were clearly on notice that the Elk Grove site was under serious consideration.  See 

supra pp. 7-11.  Their theory—that there can be no notice without a supplemental EIS when the 

proposed action changes—also goes too far.  As Plaintiffs themselves must acknowledge (at 14 
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n.3), “[a]gencies typically identify their ‘preferred alternatives’ at the end of the NEPA process, 

and they do not have to match the ‘proposed action.’ ”  Accord ECF No. 96 at 17-19.    If an 

agency can on its own select a preferred alternative in the Final EIS that was not the original 

proposal, why does it matter that in the meantime the applicant changed its proposed action to 

one of the options fully considered in the draft EIS?  Plaintiffs give no answer. 

D. Plaintiffs Have Not Identified Any Legal Defects In The Department’s 
Decision Or The Final EIS. 

Plaintiffs’ substantive objections to the Department’s NEPA analysis underscore the 

baselessness of their procedural objections.  If the Department had failed to give sufficient public 

notice that it was considering the Elk Grove alternative, or if its Draft EIS were so deficient as to 

require a supplemental EIS, one would expect that Plaintiffs would be able to find a host of 

significant resulting deficiencies in the Final EIS or ROD.  Instead, their assorted objections 

were unconvincing in their opening memorandum, and their reply does little to resuscitate them. 

1. Plaintiffs’ Water Supply Objections Were Forfeited And Are 
Meritless. 

The Department indisputably considered water supply for the Elk Grove site at length, 

including the ability of the Sacramento County Water Agency (SCWA) to supply water.  See 

ECF No. 96 at 36-38.  Plaintiffs’ reply does not point to any evidence that SCWA could not 

actually supply the water as the Department expected.  Instead, Plaintiffs focus (at 22-23) on a 

pedantic collateral question:  They say the Department failed to explain precisely why SCWA 

had sufficient water reserves to service the casino when a 2005 document indicated that SCWA’s 

anticipated average per-acre water use for mixed-use-zoned land was lower than the per-acre 

usage would be for the casino. 

Plaintiffs have themselves to blame for why that precise question was not directly 

answered in the Final EIS or the ROD, because they never brought the issue up during the NEPA 

process and so have forfeited their ability to press it now.  See ECF No. 96 at 38; Nuclear Energy 
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Inst., Inc. v. EPA, 373 F.3d 1251, 1297 (D.C. Cir. 2004) (per curiam) (“It is a hard and fast rule 

of administrative law, rooted in simple fairness, that issues not raised before an agency are 

waived and will not be considered by a court on review.”).  Plaintiffs assert (at 22) that they and 

Elk Grove did raise the issue of whether SCWA had sufficient water to supply the casino, but 

their citations to the record belie that claim.  In the comments Plaintiffs cite, they did not raise 

the 2005 Master Plan but instead generically objected that the Final EIS “does not analyze 

SCWA’s distribution system” and “does not address any increased capacity required by” 

increasing the size of the Elk Grove site to 36 acres.  AR24615 (emphasis added).  As the ROD 

explained, the Final EIS evaluated the water distribution system in detail, and it also explained 

that the increase in the site’s acreage did not change the water consumption analysis because “the 

additional acreage would be used mostly for parking.”  AR24779-80.  The actual objections 

raised by Plaintiffs, then, were addressed by the Final EIS and the ROD.  Similarly, the Elk 

Grove comments that Plaintiffs cite do not discuss SCWA’s water supply but rather whether 

“SCWA’s distribution system has the capacity” to supply the casino.  AR1704.  The Final EIS 

responded directly to these concerns from Elk Grove:  It explained that “water demands at the 

Mall site are accounted for in SCWA’s master planning”; that, “through discussions with 

SCWA’s Department of Community Development, . . . it was determined that most of the water 

system acreage and impact fees have been paid and construction is mostly complete”; and that 

the Tribe would pay its fair share for any additional required upgrades.  AR10729 (internal 

quotation marks omitted). 

Even setting issue forfeiture aside, Plaintiffs’ objection makes little sense on its own 

terms for reasons already provided by the Department and the Tribe.  Plaintiffs look at the 2005 

Master Plan’s average anticipated per-acre usage for mixed-use-zoned land across the entire 
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SCWA service area and infer, without explanation, that SCWA assumes that no individual acre 

will use more than that average.  As the Department pointed out, the Master Plan accounted for 

12,985 acres of mixed-use-zoned land, so that the few acres encompassing the casino would be a 

proverbial drop in the bucket in the context of the 113,064 acre-feet per year accounted for in the 

Plan.  See ECF No. 98-1 at 41.  Moreover, the Master Plan anticipates available water supplies 

well in excess of even that total amount.  See SCWA, 2015 Urban Water Management Plan 6-18 

(June 2016), available at https://bit.ly/2E8AGTf.  And as the Tribe pointed out, there are good 

indications that SCWA’s Master Plan did not consider the Elk Grove mall site to be typical 

mixed-use acreage because it was part of a special “Lent Ranch Specific Plan.”  See ECF No. 96 

at 38-39.  Lastly, Plaintiffs’ speculation that the SCWA lacked water to supply the Elk Grove site 

is undermined by the fact that the Department discussed water supply with the SCWA during the 

NEPA process, without any objections arising.  See id.; AR10729; AR27257. 

Plaintiffs offer no substantive response to these holes in their logic, lamenting only (at 

22-23) that they are “post hoc” explanations.  To the extent that is so, it only reinforces that 

Plaintiffs failed to raise the issue during the NEPA process, and hence forfeited it. 

2. Plaintiffs’ Objections Related To The Suburban Propane Facility Are 
Irrelevant To NEPA Review And Are Anyway Meritless. 

Plaintiffs acknowledge (at 24) the legal authorities provided by the Tribe and the 

Department establishing that NEPA evaluation need not include risks of terrorist attacks on 

facilities that are not the object of the proposed government action.  Rather than explaining why 

speculation about a potential terrorist attack on a nearby propane facility is relevant to evaluating 

the environmental impact of the Elk Grove casino, Plaintiffs simply assert that because the 

Department did analyze the issue, it may not now assert a defense that such analysis was 

unnecessary.  To be sure, an agency cannot provide a new substantive rationale to support its 

decision in litigation to replace an original erroneous analysis, see Motor Vehicle Mfrs. Ass’n of 
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U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50 (1983); but Plaintiffs provide no 

authority to support the extraordinary proposition that an agency can violate NEPA in its analysis 

of an issue that NEPA did not require the agency to consider at all.  In fact, such a proposition 

would turn NEPA judicial review on its head.  “[T]he role of the courts is simply to ensure that 

the agency has adequately considered and disclosed the environmental impact of its actions . . . .”  

Nevada v. Dep’t of Energy, 457 F.3d 78, 87-88 (D.C. Cir. 2006) (emphasis added and internal 

quotation marks omitted).  Here, Plaintiffs are not just impermissibly “ ‘flyspeck[ing]’ [the] 

agency’s environmental analysis,” id. at 93, they are asking the Court to flyspeck a non-

environmental impact outside the bounds of NEPA altogether.3

Even if the risk of a terrorist attack on an unrelated, pre-existing facility were somehow 

relevant to evaluating the casino project’s environmental impact, Plaintiffs have not shown that 

the Department’s analysis of that risk was arbitrary and capricious.  They do not contest that the 

3 Plaintiffs’ effort to challenge two of the Tribe’s authorities (at 25-26 & n.18) is 
unpersuasive.  They say that Metropolitan Edison Co. v. People Against Nuclear Energy, 460 
U.S. 766, 775 (1983), stood only for the proposition that “psychological” harms from the risk of 
an accident at a nuclear power plant were not relevant to NEPA and that the agency there did 
consider the environmental effects of an actual accident.  But Metropolitan Edison expressly 
stated that NEPA review need consider only the “direct effects on the environment of th[e] 
action” and that “a risk of an accident is not an effect on the physical environment.”  Id.  For an 
environmental impact to fall within the scope of NEPA review, the government action must be 
the “proximate cause” of the impact.  Id. at 774.  A nuclear plant’s own risk of accident could be 
a proximate cause of environmental impact, but the possibility that a third party would launch a 
terrorist attack on a distinct propane facility is not an environmental risk proximately caused by 
the casino. 

Their challenge to the Tribe’s citation of Bicycle Trails Council of Marin v. Babbitt, 82 
F.3d 1445, 1466-67 (9th Cir. 1996), is even more off-base.  There, the court held that the “risk of 
accident” from “bicyclists being crowded onto fewer trails” is categorically “not an impact to the 
physical environment.”  Id.  If injuries from accidents caused by bicycle congestion are not an 
environmental concern, neither are potential injuries at a casino caused by a terrorist attack on an 
unrelated propane facility.  Plaintiffs say (at 26 n.18) that the Elk Grove casino will “directly 
impact the physical environment” and “congregate large numbers of people” near the propane 
facility.  But the effect in Bicycle Trails was surely more direct:  The government action changed 
trail access to third-party cyclists, which would increase bicycle congestion on those very trails.  
Here, the alleged relationship between government action and risk of harm is far more indirect:  
The government action will lead to construction of a casino, where third parties will gather and 
may there be harmed by a fourth party’s attack on a fifth party’s propane facility. 
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Department considered and adopted the detailed analysis of four separate studies previously done 

to evaluate the risks of the Suburban Propane facility to the very site of the Elk Grove casino—

studies conducted for purposes of the mall site where the casino will be located.  See ECF No. 96 

at 40-41; ECF No. 98-1 at 41-44.  Instead, they simply re-assert (at 24-25) that an anti-

development advocacy report on the potential risks of a different propane facility in Portland, 

Oregon raised new potential risks that should have changed the Department’s analysis.  The 

Department expressly stated that it considered that report and said that, based on its review, “the 

conclusions in the EIS do not need to be changed,” in a paragraph that immediately followed its 

discussion of the previous studies.  AR24782.  Plaintiffs now assert (at 25) that the Department 

“failed to explain why the updated information” did not change its conclusion, essentially 

demanding that the ROD repeat that the Department found the previous studies on the Suburban 

Propane facility—tailored to the very site where the casino will be—the most persuasive material 

it considered.  That is plainly impermissible flyspecking, and Plaintiffs even now provide no 

explanation for why it was arbitrary and capricious to credit those earlier studies, which related 

to the very same site as the Elk Grove casino and which were already found persuasive by a 

California appellate court.  See AR24781-82. 

3. The Department Fully Considered The Traffic Issues Raised By 
Plaintiffs In Their Reply. 

Plaintiffs’ traffic argument remains perplexing.  They assert (at 27) that “the public did 

not know from the final EIS” that parking at the Elk Grove casino site had increased by 1,700 

spots from the Draft EIS.  But on the prior page, they acknowledge (at 26) that the Final EIS 

disclosed that there “would be 3,403 parking spaces,” instead of the 1,690 spaces discussed in 

the Draft EIS.  The only thing Plaintiffs say was not disclosed until the ROD was the reason for 

the increase in on-site parking: they say (at 27) that “casino parking would not be permitted on 

the Mall site.”  Plaintiffs are correct that the ROD clarified that the Tribe had “learned that it 

would have to provide all of its own parking,” which is what had led to the Final EIS adding 

additional acreage and parking capacity from what was identified in the Draft EIS.  AR24771.  
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But this new information could not lead to some unanticipated and unanalyzed traffic problem.  

Plaintiffs offer no reason that less available casino parking could result in more traffic to the 

casino and mall.  The Tribe pointed out this paradox, see ECF No. 96 at 42 & n.18, but 

Plaintiffs’ reply provides no further explanation. 

To the extent Plaintiffs are simply objecting that traffic impacts were not sufficiently 

analyzed from the increase in parking between the Draft and Final EIS, they do not explain what 

they see as a deficiency in the Department’s analysis.  As both the Department and Tribe pointed 

out, the Department’s NEPA analysis explained that the change in parking spaces would not 

affect anticipated traffic, which is a function of the casino floor size.  The casino floor size did 

not change from the Draft EIS to the Final EIS.  See ECF No. 98-1 at 45; ECF No. 96 at 42.  

Plaintiffs provide no explanation in reply for why that conclusion was suspect, much less 

arbitrary and capricious. 

4. Plaintiffs’ “Various Other Impacts” Are Insufficiently Developed. 

Lastly, Plaintiffs assert (at 27) what even they seem to acknowledge is a “laundry list” of 

additional impacts they now allege were insufficiently analyzed by the Department, ranging from 

noise impacts to lost sales tax revenues.  They claim that their substantive objections to the 

analysis of these impacts were explained “at length” in their initial memorandum, but in fact the 

pages Plaintiffs cite merely listed them in cursory fashion—and not to suggest there was any 

error in the Department’s analysis, but only to argue that a supplemental EIS was required.  See 

ECF No. 91 at 26-28.  The Tribe explained in response why those issues did not warrant a 

supplemental EIS.  See ECF No. 96 at 28-29. 

Now Plaintiffs belatedly try to characterize those issues as substantive errors in the 

Department’s environmental analysis, still without concretely explaining what, if anything, was 

actually wrong in the Draft or Final EIS.  As the Tribe previously explained, Plaintiffs’ 

perfunctory arguments are waived.  See id. at 29 & n.10; Sherrod v. McHugh, 334 F. Supp. 3d 
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219, 265 (D.D.C. 2018) (“It is well established in this circuit that ‘perfunctory and undeveloped 

arguments, and arguments that are unsupported by pertinent authority, are deemed waived.’ ” 

(quoting Johnson v. Panetta, 953 F. Supp. 2d 244, 250 (D.D.C. 2013))).  In any event, as the 

Tribe pointed out, the Department did address all those issues in its environmental analysis, and 

the Tribe pointed Plaintiffs to exactly where the Department did so.  See ECF No. 96 at 29 n.10.  

Plaintiffs’ reply (at 27-28) provides no explanation of why the Department’s analysis was faulty. 

5. Plaintiffs Cannot Overcome Their Failure To Show Errors In The 
Department’s NEPA Analysis With Unsubstantiated Allegations Of 
Improper Department Motivation. 

Even though Plaintiffs’ substantive challenges to the Final EIS and ROD are meritless, 

they continue to press their ill-defined argument that the expeditious turn-around of the 

Department’s ROD following the Final EIS should somehow invalidate its action.  In reprising 

that argument (at 19-21), however, Plaintiffs provide no substantive response to the two serious 

legal deficiencies pointed out by the Tribe and the Department. 

First, the Department strictly complied with its duty not to make a decision until “[t]hirty 

(30) days after” the EPA’s “publication” of the notice of availability of the Final EIS.  40 C.F.R. 

§ 1506.10(b); see ECF No. 96 at 42-43.  Plaintiffs do not suggest otherwise, nor do they contest 

the bedrock principle of administrative law that courts may not “engraft[] their own notions of 

proper procedures upon agencies entrusted with substantive functions by Congress.”  Vermont 

Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 525 (1978).  

Nonetheless, Plaintiffs have pointed to no statutory or regulatory procedural obligation that the 

Department supposedly violated, and Plaintiffs have still not explained how complying with its 

statutory and regulatory duties in the timing of a decision could invalidate the Department’s 

decision.  Nor do they explain how, in this case, it was unreasonable for the Department to act 

promptly when it had only to consider eleven comment letters received on the Final EIS, of 
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which only four came on the last day of the comment period.  See ECF No. 96 at 43-44; ECF No. 

98-1 at 33-34. 

Second, Plaintiffs continue to assert impermissible bias without acknowledging—or 

showing how they satisfy—the high legal standard for such a claim.  Although they seemingly 

disavow (at 21) that they are alleging “predetermination,” they continue to assert that the 

Department acted with an “unalterably closed mind.”  As the Tribe already argued, however, to 

make such a claim, Plaintiffs must make “a clear and convincing showing that [an] agency 

member has an unalterably closed mind on matters critical to the disposition of the proceeding.”  

Ass’n of Nat’l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1170 (D.C. Cir. 1979); see also Air 

Transp. Ass’n of Am., Inc. v. Nat’l Mediation Bd., 663 F.3d 476, 487 (D.C. Cir. 2011); ECF No. 

96 at 32.  And the D.C. Circuit has expressly “reject[ed] the suggestion that [courts should] look 

to the adequacy of [the decisionmaker’s] examination of the facts and issues in order to 

determine whether he was biased,” holding instead that courts “should focus on the agency 

member’s prejudgment, if any, rather than a failure to weigh the issues fairly.”  C & W Fish Co. 

v. Fox, 931 F.2d 1556, 1564 (D.C. Cir. 1991).  Despite the Tribe setting out the legal standard, 

Plaintiffs still fail to identify which “agency member” supposedly had a closed mind, nor do they 

point to any direct evidence of prejudgment.  Their “closed minds” argument, then, is just a 

rehash of their complaints about the substance of the Department’s consideration of title 

encumbrances and the timing of the Department’s decision—which is impermissible 

bootstrapping under D.C. Circuit precedent.  See id.

Rather than confronting the Supreme Court and D.C. Circuit case law that forecloses 

their timing and closed-mind arguments, Plaintiffs’ reply invokes (at 20-21) only the same out-

of-circuit district court case cited in their opening memorandum, North Carolina Alliance for 
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Transportation Reform, Inc. v. U.S. Department of Transportation, 151 F. Supp. 2d 661 

(M.D.N.C. 2001).  Nothing in that case changes the Vermont Yankee principle that courts may 

not impose their own procedural requirements on agencies, nor does it alter the D.C. Circuit’s 

case law establishing that closed minds must be proved by evidence that a particular agency 

member had prejudged the decision and cannot be inferred from alleged deficiencies in the 

decision.   

In fact, North Carolina Alliance is not even about judicial review of agency action at all.  

The challenge to the agency’s decision in that case was moot because the agency had withdrawn 

its decision and reopened the NEPA process.  All that was at issue was whether the challenger 

could recover attorneys’ fees based on bad faith under the Equal Access to Justice Act (EAJA).  

151 F. Supp. 2d at 671.  Unlike the D.C. Circuit’s closed-minds administrative review 

standard—which focuses on evidence of subjective prejudgment—the EAJA bad-faith standard 

applied in North Carolina Alliance considered whether the agency, “confronted with a clear 

statutory or judicially-imposed duty towards another, is so recalcitrant in performing that duty 

that the injured party is forced to undertake otherwise unnecessary litigation to vindicate plain 

legal rights.”  Id. at 674 (quoting Am. Hosp. Ass’n v. Sullivan, 938 F.2d 216, 220 (D.C. Cir. 

1991)).  In North Carolina Alliance, the agency had effectively conceded its failure to perform 

its statutory duty because it had already withdrawn its NEPA analysis “to address the alleged 

deficiencies of the EIS as outlined in the lawsuit.”  Id. (internal quotation marks omitted).  In 

finding that plaintiffs had shown that the conceded error was the result of bad faith, the court 

found it relevant that the agency had issued its decision in a single day—but only in the context 

where the agency’s review was “cursory,” the agency had already decided “to reopen the entire 

NEPA process,” and the timing was suspicious because the agency approved the project just one 
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day before an announcement that the applicant was out of conformity with the Clean Air Act.  Id.

at 676.  By trying to argue that North Carolina Alliance has any application here, Plaintiffs are 

putting the cart before the horse:  They take a case evaluating agency motivation when error is a 

given, and try to imply error in the first place based on other superficial similarities.  That 

approach is without precedent and, candidly, makes no sense.  

CONCLUSION 

For the foregoing reasons and those advanced by the Federal Defendants, the Tribe 

respectfully requests that this Court grant the Tribe’s and Federal Defendants’ cross-motions for 

summary judgment and enter judgment for Defendants on all counts. 

DATED this 3rd day of July, 2019. 
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