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INTRODUCTION 

On August 30, 2017, this Court stated that the fates of both native Cherokees and the 

descendants of Cherokee Freemen “under the Cherokee Nation Constitution rise and fall equally 

in tandem,” and that “neither has rights either superior or, importantly, inferior to the other.”  

Cherokee Nation v. Nash, 267 F. Supp. 3d 86 (D.D.C. 2017) ([248] Memorandum Opinion, 78).  

Two days later, on September 1, 2017, the Cherokee Nation Supreme Court announced: 

[t]he memorandum opinion issued August 30, 2017 by the District Court of the District  
of Columbia in case no. 13-01313 is enforceable within and against the Cherokee 
Nation, and that therefore the Cherokee Nation Registrar, and the Cherokee Nation 
government and its offices, are directed to begin processing the registration 
applications of eligible Freedmen descendants, and that such Freedmen descendants, 
upon registration as Cherokee Nation citizens shall have all the rights and duties 
of any other native Cherokee, including the right to run for office. Because it 
violates the Treaty of 1866 between the Cherokee Nation and the United States, the 
2007 amendment to the Constitution that purported to limit citizenship within the 
Cherokee Nation to Cherokees by blood, Delaware Cherokees and Shawnee Cherokees 
is held to be void and without effect. 

 
ECF No. 11, Exhibit 1, (Preliminary Order Granting Declaratory Action and Petition for Writ of 
Mandamus, In re: Effect of Cherokee Nation v. Nash and Vann v. Zinke, SC 17-07 (2017) 
(emphasis added).   
 

This announcement definitively incorporated the Nash [248] Opinion into the law of the 

Cherokee Nation.  Indeed, both the Cherokee Nation Tribal Council and the Cherokee Nation 

Supreme Court have declared that this Court’s decision is fully binding upon the Nation. On 

February 20, 2018, this Court’s [257] Order and Judgment in Nash stated: 

The Cherokee Nation and its officers and officials are enjoined from making descendants 
of Cherokee Freedmen ineligible for Cherokee citizenship or otherwise denying Cherokee 
citizenship for eligible Freedmen descendants.  Moreover, any Cherokee Freedmen 
descendant who qualifies for citizenship in the Cherokee Nation shall have all the benefits 
and privileges of such citizenship on the same terms as other citizens of the Cherokee 
Nation. 
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Id. at 2, ¶ 2.  The Order further provided that “[t]his Court retains jurisdiction to enforce this Final 

Judgment, which addresses whether descendants of Cherokee Freedmen have the same rights as 

descendants of native Cherokees.”  Id. at 2, ¶3. 

However, despite the Article VII, Section 2 “by-blood” requirement being declared 

inapplicable to Plaintiffs, under both federal and tribal law, Plaintiffs Rhonda Leona Brown 

Fleming and the Harvest Institute of Freedmen Federation, LLC, bring this suit.  In it, Plaintiffs 

bring a cause of action for violation of the United States Constitution, Compl. ¶¶ 30-32, ECF No. 

1; a cause of action for judicial review of agency action, id. ¶¶ 33-37; and a cause of action for 

declaratory judgment. Id. ¶¶ 38-39.   

Plaintiffs cite no express waiver of sovereign immunity allowing this suit to proceed 

against Tribal Defendants.  Moreover, nothing in Plaintiffs Complaint suggests or otherwise 

demonstrates that Tribal Defendants have violated any order of this Court.  Ms. Fleming does not 

allege that Tribal Defendants subjected her or any other Cherokee Freedmen to the Article VII, 

Section 2 “by-blood” requirement at any time during a bid for the upcoming 2019 election.  For 

these reasons, the claims against Tribal Defendants should be dismissed. 

BACKGROUND 

On August 30, 2018, Plaintiffs filed a substantially similar case before this Court alleging 

substantially the same claims and requesting similar relief.  See Fleming, et al. v. Cherokee Nation 

et. al., 1:18-cv-02041-TFH.  During the course of the initial case, Plaintiff Fleming filed to run for 

the office of Principal Chief of the Cherokee Nation.  Her eligibility was challenged on the basis 

that she did not meet the 270 residency requirement also contained in Article VII, Section 2 of the 

Cherokee Nation Constitution.  After receiving proper notice and a hearing, the Cherokee Nation 

Election Commission declared her ineligible “to be a candidate for Chief, because she does not 
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meet the 270 day residency requirements within the jurisdictional boundaries of the Cherokee 

Nation.”  ECF No. 6-2 (Cherokee Nation Election Commission’s Decision in Eligibility Hearing 

No. 2019-5).  The Commission further expressly found that any challenge launched on the basis 

that Ms. Fleming “is not Cherokee by blood has no validity and Cherokee Freedmen Citizens are 

eligible to run for office if they meet all other requirements for the office, applicable to all 

Cherokee citizens.”  Id.  Both Tribal and Federal Defendants moved to dismiss Plaintiffs’ 

Complaint there, with Plaintiffs failing to respond to either.  On May 14, 2019, the Court dismissed 

Plaintiffs’ Complaint without prejudice.  See Fleming, et al. v. Cherokee Nation et. al., 1:18-cv-

02041-TFH. 

 On May 15, 2019, Plaintiffs filed another case seeking “an immediate order that permits 

non-resident Cherokee Freedmen, such as Ms. Fleming, who timely filed for election to appear on 

the June 1, 2019 ballot or that suspends the June 1, 2019 election in order to provide Freedmen 

candidates an opportunity to relocate.”  Compl. ¶4, ECF No. 1.  Plaintiffs filed a Motion for 

Temporary Restraining Order contemporaneously with their Complaint.  ECF No. 2.  On May 21, 

2019, the Court held a telephonic hearing on Plaintiffs’ motion for a temporary restraining order.  

The Court denied Plaintiffs’ motion after considering the relevant factors, specifically noting that 

the circumstances would have to be extraordinary for the Court to proceed to interfere in the 

election processes of the Cherokee Nation. 

ARGUMENTS AND AUTHORITY 

I. Plaintiffs Have Failed to Establish an Express Waiver of Sovereign Immunity.  

The sovereign immunity of the Cherokee Nation (hereinafter “Nation”), the Cherokee 

Nation Election Commission (hereinafter “Commission”), and Principal Chief Bill John Baker 

(hereinafter “Principal Chief”) bars Plaintiffs’ claims, which therefore must be dismissed as a 
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matter of law.  It is well-established that Tribal sovereign immunity is a threshold matter of subject 

matter jurisdiction, “which may be challenged by a motion to dismiss . . . .” Miner Elec., Inc. v. 

Muscogee (Creek) Nation, 505 F.3d 1007, 1009 (10th Cir. 2007); see also Saucier v. Katz, 533 

U.S. 194, 201 (2001), receded from on other grounds by Pearson v. Callahan, 555 U.S. 223.  

(2009).  

Under the doctrine of tribal sovereign immunity, an Indian tribe is immune from suit unless 

Congress has authorized the suit or the tribe has waived its immunity. Kiowa Tribe of Okla. v. 

Mfg. Techs., Inc., 523 U.S. 751, 754 (1998).  The U.S. Supreme Court has “time and again treated 

the ‘doctrine of tribal immunity [as] settled law’ and dismissed any suit against a tribe absent 

congressional authorization (or a waiver).” Michigan v. Bay Mills Indian Community, 572 U.S. 

782, 789 (2014) (alteration in original) (quoting Kiowa, 523 U.S. at 756, 118 S.Ct. 1700).  

Accordingly, any waiver of a tribe’s sovereign immunity, whether by Congress or by the tribe 

itself, “cannot be implied but must be unequivocally expressed.” Santa Clara Pueblo v.Martinez, 

436 U.S. 49, 58 (1978). 

 Plaintiffs’ arguable attempt to meet their burden in establishing a waiver of sovereign 

immunity only amounts to an allegation of the Court’s general subject matter jurisdiction to hear 

cases, if anything.  Of the named Tribal Defendants, Plaintiffs only address the Principal Chief 

and exclude any mention of the Nation or the Commission entirely.  Under the doctrine announced 

in Ex Parte Young, immunity does not extend to officials acting pursuant to an allegedly 

unconstitutional statute. 209 U.S. 123, 155-156 (1908). “This doctrine has been extended to tribal 

officials sued in their official capacity such that ‘tribal sovereign immunity does not bar a suit for 

prospective relief against tribal officers allegedly acting in violation of federal law.’” Burlington 

Northern & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1092 (9th Cir. 2007) (quoting Burlington 
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N. R.R. Co. v. Blackfeet Tribe, 924 F.2d 899, 901 (9th Cir. 1991), overruled on other grounds by 

Big Horn County Elec. Coop., Inc. v. Adams, 219 F.3d 944, 953 (9th Cir. 2000).  The relevant 

inquiry in determining whether Ex Parte Young is applicable to overcome a tribal official’s claim 

of immunity is whether the plaintiff “has alleged an ongoing violation of federal law and seeks 

prospective relief.” Burlington Northern & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1092 

(2007) (citing Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 635, 645-46 (2002)).   

Here, Plaintiffs have not alleged any violation of federal law, let alone one that is ongoing.  

On March 16, 2009, the Cherokee Nation Tribal Council passed Resolution 22-09, ratifying 

litigation in Nash.  Exhibit 1 (Cherokee Nation Tribal Council Resolution No. 22-09). In doing so, 

the Tribal Council acknowledged that it desired a final determination regarding the rights of the 

Cherokee Freedmen and agreed that the Nation would be bound by a decision of the federal court.  

As discussed at length above, the Cherokee Nation Supreme Court declared that the Nash decision 

is enforceable against the Nation.  Moreover, the Principal Chief of the Cherokee Nation exercises 

no control over Cherokee elections. The Cherokee Nation Election Commission, an autonomous 

independent entity established under the Constitution of the Cherokee Nation,1 is responsible for 

conducting all elections within the Cherokee Nation. Plaintiffs’ allegations are based on the 

premise that the Principal Chief has any control to direct, suspend, or halt Cherokee elections. This 

premise is foundationally incorrect. Thus, even assuming Plaintiffs had properly alleged claims 

under the doctrine of Ex Parte Young, which they have not, those claims would fail because they 

were not pled against the proper party. 

                                                           
1 Article IX, Section 1, Cherokee Nation Constitution (2003). 
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Further, any relief Ms. Fleming requests, insofar as it involves a waiver of the residency 

requirement is retrospective and Plaintiffs simply do not articulate what prospective relief could 

remedy an injury which does not exist. 

Notwithstanding Plaintiffs failure to address an express waiver of sovereign immunity on 

behalf of the Nation or the Commission at all, Plaintiffs have failed to properly plead claims that 

would overcome the Principal Chief’s exertion of sovereign immunity here as well. Therefore, the 

Ex Parte Young doctrine does not apply.  Tribal sovereign immunity is a threshold issue in 

determining subject matter jurisdiction.  Plaintiffs have failed to meet their burden in establishing 

an express waiver of sovereign immunity against Tribal Defendants, therefore Plaintiffs’ claims 

against the Tribal Defendants must be dismissed for lack of subject matter jurisdiction. 

II. Plaintiffs Lack Standing. 

A federal court, being one of limited jurisdiction, may only act to resolve “[c]ases” and 

“[c]ontroverises.”  U.S. Const. art. III § 2, cl. 1; see also Bender v. Williamsport Area Sch. Dist., 

475 U.S. 534, 541-42 (1986).  In sum, Plaintiffs must demonstrate that they have Article III 

standing, which “serves to identify those disputes which are appropriately resolved through the 

judicial process.” Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).  Where Plaintiffs bring a suit 

without Article III standing, a federal court lacks a “case and controversy” to resolve, and therefore 

lacks subject matter jurisdiction over the suit.  Steel Co. v. Citizens for a Better Envt., 523 U.S. 83, 

101 (1998).  To show Article III standing, Plaintiffs must show (1) an “injury in fact” that is 

“concrete and particularized” and “actual or imminent, not conjectural or hypothetical”; (2) that 

their injury is fairly traceable to the challenged action of the defendant; and (3) that it is “’likely’ 

as opposed to merely ‘speculative’ that the injury will be ‘redressed by a favorable decision.’”  

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 
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Plaintiffs have not alleged that they have suffered an injury as a result of Tribal Defendants 

violation of this Court’s Order in Nash.  To be sure, Plaintiffs admit that “the Cherokee Nation 

Election Commission disqualified Ms. Fleming as a candidate for the office of Principal Chief due 

to her failure to meet the 270 [day] residency requirement.”  Compl. ¶ 10. (Emphasis added).  In 

Nash, this Court did not address the general requirements to run for the office of Principal Chief 

within the Cherokee Nation, it addressed “whether descendants of Cherokee Freedmen have the 

same rights as descendants of native Cherokees.”  Nash, 267 F. Supp. 3d 86 (D.D.C. 2017) ([257] 

Order and Judgment).  Ms. Fleming and any other Freedmen descendants who appropriately 

register as Cherokee Nation citizens have the same rights and duties as any other native Cherokee.  

Such rights include the right to seek office and such duties include the duty to comply with other 

applicable candidacy requirements in exercising the right to seek office. 

Plaintiffs have suffered no concrete injury due to Tribal Defendants violating this Court’s 

Order.  Any alleged injury Ms. Fleming suffered as a result of her failure to meet the constitutional 

residency requirement—that applies to all Cherokee citizens—was self-inflicted as it is the duty 

of any Cherokee citizen to research the qualifications of the public office they seek.  Indeed, a 

simple Google search2 or a phone call to the Cherokee Nation Election Commission could have 

resolved any confusion Ms. Fleming may have encountered in seeking office.  Further, considering 

Plaintiffs do not allege that Tribal Defendants have violated this Court’s order, any allegation 

based on the residency requirement found in Article VII, Section 2 is entirely beyond the scope of 

this Court’s authority to address.  Again, this Court’s [257] Order provided that “[t]his Court 

                                                           
2 https://www.usnews.com/news/best-states/washington-dc/articles/2017-08-31/court-cherokee-
freedmen-have-right-to-tribal-citizenship 
https://www.washingtontimes.com/news/2017/sep/8/cherokee-nation-processing-freedmen-
citizenship-ap/ 
https://www.cherokeephoenix.org/Article/index/11618 
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retains jurisdiction to enforce this Final Judgment, which addresses whether descendants of 

Cherokee Freedmen have the same rights as descendants of native Cherokees.”  Id. at 2, ¶3.  The 

remaining applicable requirements to seek the office of Principal Chief contained in Article VII, 

Section 2 were never addressed in Nash and the Court can offer no redress for the same.  For these 

reasons, Plaintiffs’ claims against the Tribal Defendants must be dismissed because they lack 

Article III standing. 

III. Plaintiffs Have Failed to State Valid Claims Warranting Relief of this Court. 

To survive a motion to dismiss under Rule 12(b)(1), the plaintiff bears the burden of 

demonstrating the court’s subject-matter jurisdiction over the claims asserted.  Arpaio v. Obama, 

797 F.3d 11, 19 (D.C. Cir. 2015).  When considering a Motion to Dismiss under Rule 12(b)(1), 

the Court must “‘construe the complaint liberally, granting plaintiff the benefit of all inferences 

that can be derived from the facts alleged’ and upon such facts determine jurisdictional questions.”  

Am. Nat’l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 

394 F.3d 970, 972 (D.C. Cir. 2005)).  The Court does not have an obligation to accept plaintiff’s 

inferences, however, if such inferences are unsupported by facts as alleged in the complaint or 

amount only to legal conclusions.   See Browning v. Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002).  

Absent subject matter jurisdiction over a case, the court must dismiss it.  Arbaugh v. Y & H Corp., 

546 U.S. 500, 506-07, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006). 

Plaintiffs do not allege that Tribal Defendants are in violation of this Court’s Order in Nash.  

Instead, Plaintiffs allege a “violation of United States Constitution,” arguing that:  

[t]he Defendants have the duty to vindicate and protect the voting rights of the Freedmen 
so that as citizens they can participate in the fundamental rights to run for elective office, 
elect their leaders and determine whether their Constitution should be amended to remove 
all discriminatory limitations of voting rights to blood Cherokees.”  
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Compl. ¶ 30-32.  Tribal Defendants agree with this argument.  Tribal Defendants had a duty to 

legislatively ratify and agree to be bound by this Court’s decision in Nash.  The Cherokee Nation 

Tribal Council voted to do so.  Exhibit 1 (Cherokee Nation Tribal Council Resolution No. 22-09). 

Tribal Defendants had a duty ensure that decision was incorporated into the law of the Cherokee 

Nation.  The Cherokee Nation Supreme Court ordered that it was.  ECF 6-1 (In re: Effect of 

Cherokee Nation v. Nash and Vann v. Zinke, SC 17-07 (2017), Preliminary Order Granting 

Declaratory Action and Petition for Writ of Mandamus).  Tribal Defendants had a duty ensure that 

the electoral processes of the Cherokee Nation were not conducted in violation of this Court’s 

decision in Nash.  The Cherokee Nation Election Commission expressly declared that an 

challenges to Cherokee Freedmen running for office on the basis of the by-blood requirement have 

no validity.  ECF 6-2. 

 Plaintiffs allegations are unsupported by fact, as demonstrated above.  Tribal Defendants 

have made every effort to incorporate the Nash decision into the laws and processes of the 

Cherokee Nation.  Because Plaintiffs allegations are unsupported by facts, this Court has no 

obligation to accept them as true in its consideration of this motion to dismiss.  Plaintiffs have not 

met their burden in proving that subject matter jurisdiction exists here, therefore this Court should 

dismiss Plaintiffs Complaint under Federal Rule of Civil Procedure 12(b)(1) for lack of subject 

matter jurisdiction. 

 In the alternative, Plaintiffs Complaint should be dismissed for failure to state a claim upon 

which relief can be granted under Federal Rule of Civil Procedure 12(b)(6). A Rule 12(b)(6) 

motion tests the legal sufficiency of a complaint.  To survive a motion to dismiss under Rule 

12(b)(6), “a complaint must contain sufficient factual matter, accepted as true to state a claim to 

relief that is plausible on its face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  “A 
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claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.”  Id. at 556.  A 

pleading that offers “labels and conclusions” or “a formulaic recitation of the elements of a cause 

of action will not do.” Id. at 555 (citations omitted).  Nor does a complaint suffice if it tenders 

“naked assertion[s]” devoid of “further factual enhancement.” Id. at 557. 

 This Court has established that “Cherokee Freedmen have a present right to citizenship in 

the Cherokee Nation that is coextensive with the rights of native Cherokees.”  Nash at 78.  The 

right to seek the office of Cherokee Nation Principal Chief is an incident of this present right of 

citizenship.  Another incident of the right to citizenship is the residency requirement contained in 

Article VII, Section 2, the legality of which has never been at issue before this Court.  Ms. Fleming 

was declared ineligible for the office of Principal Chief in the upcoming 2019 General Election 

because she failed to meet the residency requirement generally applied to every citizen running for 

that office.  Moreover, Plaintiffs argue in their Complaint that Tribal Defendants “have a duty to 

vindicate and protect the voting rights of the Freedmen so that as citizens they can participate in 

the fundamental rights to . . . determine whether their Constitution should be amended to remove 

all discriminatory limitations of voting rights to blood Cherokees.”  Compl. ¶ 31.  Article XV of 

the Cherokee Nation Constitution provides for the available avenues to amend it.  If Plaintiffs 

endeavor to amend the Cherokee Nation Constitution, they should avail themselves to the existing 

ways to do so that are available through the tribe. 

It is worth stating again that binding precedent exists on this issue under both Federal and 

Cherokee law, establishing that Cherokee Freedmen and Native Cherokees have co-equal 

citizenship rights.  Plaintiffs’ have not suffered and are not under threat to suffer an actual injury 

as the claims asserted by Plaintiffs are directed at a constitutional language held unenforceable to 
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them by this very Court.  Moreover, Plaintiffs do not allege a violation of this Court’s order.  

Plaintiffs plead no facts that suggest Tribal Defendants have attempted to apply the by-blood 

language to Cherokee Freedmen candidates in the upcoming election.  Indeed, Plaintiffs do not 

seek to invoke the jurisdiction of this Court under its ruling in Nash, they seek invoke the 

jurisdiction of this Court to dispatch of issues that were never considered in Nash.  Plaintiffs’ 

claims in their most recent suit against Tribal Defendants are an attempt to co-opt the historic 

decision in Nash to circumvent a valid constitutional residency requirement that they do not agree 

with.  Plaintiffs’ failure to aver appropriate allegations are fatal to their Complaint and the Court 

should dismiss the same for failure to state a claim upon which relief can be granted under Federal 

Rule of Civil Procedure 12(b)(6). 

CONCLUSION 

 For the foregoing reasons, Tribal Defendants respectfully request that this Court dismiss 

Plaintiffs’ complaint for lack of subject matter jurisdiction because Plaintiffs have cited to no 

waiver of sovereign immunity to allow their claims to proceed; for lack of a standing under Article 

III; lack of subject matter jurisdiction under Federal Rules of Civil Procedure 12(b)(1); and failure 

to state a claim under Federal Rule of Civil Procedure 12(b)(6). 

Dated: May 23, 2019     Respectfully submitted, 

       /s/ M. Todd Hembree   
M. Todd Hembree, OK0010 
Paiten Taylor-Qualls, OK0013 
Cherokee Nation  
Office of Attorney General 
P.O. Box 1533  
Tahlequah, OK 74465-1533  
(918) 453-5255  
(918) 458-6142 Fax number  
todd-hembree@cherokee.org  
paiten-qualls@cherokee.org   
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CERTIFICATE OF SERVICE  

 
 I hereby certify that on the 23rd day of May, 2019, I electronically transmitted the above 
motion to the Court via ECF for filing and also electronically transmitted a copy of the same via 
email to the following: 
 
Percy Squire, Esq.  
Percy Squire Co., LLC  
341 S. Third St., Suite 10 Columbus, Ohio 43215  
psquire@sp-lawfirm.com 
 
Amber Blaha 
Environment and Natural Res. Div. 
U.S. Department of Justice 
P.O. Box 7415, Ben Franklin Station 
Washington, D.C. 20044 
amber.blaha@usdoj.gov 
 
 
        /s/ M. Todd Hembree   
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