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I. INTRODUCTION 

 The Government employs clever rhetoric and hyperbolic arguments in seeking to escape 

or minimize its liability for mismanaging trust funds belonging to the Western Shoshone 

Identifiable Group (WSIG).  The Government strives mightily, but unsuccessfully, to distinguish 

this case from the Jicarilla case so as to avoid the impact of Judge Allegra’s rulings.  But Judge 

Allegra’s view of the law and his assessment of the facts in Jicarilla – including the testimony of 

the same experts presented in this case – were absolutely correct and point to the correct resolution 

of this case.  In this case, as in Jicarilla, the Government is liable for breach of trust because it 

invested the tribal trust funds at issue in too short-term a manner.  And, as in Jicarilla, the 

investment model presented by Rocky Hill Advisors (RHA) “provides a reasonable and 

appropriate basis for calculating the damages owed here.”  Jicarilla Apache III, 112 Fed. Cl. at 

310.1 

II. APPLICABLE LEGAL STANDARDS REGARDING LIABILITY 

A. The Growth Of The Trust Funds Does Not Affect Liability 

The Government argues repeatedly that its investment of the WSIG trust funds was 

productive and earned millions of dollars for the WSIG.  (Gov. Br. at 1, 38, 40, 80)  The implication 

is that the WSIG is a bunch of greedy ingrates and its experts are professional nitpickers.  But this 

argument proves nothing – the mere fact that the WSIG trust funds grew during the period at issue 

does not preclude liability.  Liability turns on whether the funds were prudently invested so as to 

maximize the trust income.  “If, but for the breach [of trust], the [account] would have earned even 

                                                 
1 There are two pre-trial Jicarilla decisions: Jicarilla Apache Nation v. United States, 88 Fed. Cl. 

1 (2009) (Jicarilla Apache I) and Jicarilla Apache Nation v. United States, 100 Fed. Cl. 726 

(2011) (Jicarilla Apache II); and one post-trial decision: Jicarilla Apache Nation v. United 

States, 112 Fed. Cl. 274 (2013) (Jicarilla Apache III). 
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 2 

more than it actually earned, there is a ‘loss’ for which the breaching fiduciary is liable.”  Trustees 

of Upstate N.Y. Eng’rs Pension Fund v. Ivy Asset Mgmt., 843 F.3d 561, 567 (2d Cir. 2016), quoting 

Dardaganis v. Grace Capital Inc., 889 F.2d 1237, 1243 (2d Cir. 1989).  Thus, it is no defense that 

the Government earned over $157 million on the 326-K funds during the 32-year period at issue 

when, if the funds had been prudently invested, the Government would have earned an additional 

$216 million.2 

 B. The Issue Is Whether The Government Invested Prudently 

The Government seeks to avoid having its investment decisions reviewed, like all other 

trustees, for whether or not they were prudent.  Taking issue with Judge Allegra’s ruling in 

Jicarilla, the Government argues that its investment of the WSIG trust funds is subject to review 

only for abuse of discretion, not for prudence.  The Government argues that its duty to invest tribal 

funds is discretionary because 25 U.S.C. § 162a provides that the Secretary of the Interior “may 

invest” trust funds in obligations issued or guaranteed by the United States.  (Gov. Br. at 28)  This 

does not follow.  “‘May’ ordinarily connotes discretion, but neither in lay nor legal understanding 

is the result inexorable.  Rather, the conclusion to be reached ‘depends on the context of the statute, 

and on whether it is fairly to be presumed that it was the intention of the legislature to confer a 

discretionary power or to impose an imperative duty.’”  Thompson v. Clifford, 408 F.2d 154, 158 

(D.C. Cir. 1968) (footnotes and citations omitted). 

In enacting 25 U.S.C. § 162a, Congress did not delegate to the Interior Department 

unfettered discretion to invest (or not invest) Indian trust funds as it sees fit.  Rather, Congress 

expanded the range of investment options available to the Department in its role as a trustee.  The 

                                                 
2 WSIG does not believe the Government deserves accolades – after compensating the WSIG a 

mere 15 cents an acre for its land (JX-154 at p. 01195, ¶ 4; JX-11 at p. 00131), it then mismanaged 

those funds for 30+ years. 
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relevant history is summarized in Chippewa Cree Tribe of the Rocky Boy’s Reservation v. United 

States, 69 Fed. Cl. 639, 659 (2006): 

Prior to 1880, Congress had also provided for the placement of trust funds in 

investments other than interest-bearing Treasury accounts that allowed the funds to 

attract more favorable market rates, but the risks involved led to the enactment of 25 

U.S.C. § 161. Yet the importance of seeking higher market-based yields prompted 

further legislation (the 1918 enactment of 25 U.S.C. § 162) that allowed for the 

investment of Indian trust funds outside of the Treasury in banks that offered 

adequate security, and even further legislation (the 1938 repeal of § 162 and 

replacement with § 162(a)) that permitted the use of “unconditionally guaranteed” 

investment vehicles including notes, bonds and other obligations. 

 

As the Supreme Court has recognized, once the Docket 326-K award was made, the 

Government became “a trustee for the Tribe responsible for ensuring that the money was put to 

productive use and ultimately distributed in a manner consistent with the best interests of the 

Tribe.”  United States v. Dann, 470 U.S. 39, 49-50 (1985) (emphasis added).  The Court added 

that “the United States, as a fiduciary, is obligated to make the funds productive and is fully 

accountable if those funds are converted or mismanaged.”  Id. at n. 13.  It is fundamental that a 

trustee has an ongoing duty to make prudent investment decisions.  “Under trust law, a trustee has 

a continuing duty to monitor trust investments and remove imprudent ones.  This continuing duty 

exists separate and apart from the trustee’s duty to exercise prudence in selecting investments at 

the outset.”  Tibble v. Edison Int’l, 135 S.Ct. 1823, 1828 (2015). 

Thus, the Government is a fiduciary when it invests tribal trust funds.  The language of 25 

U.S.C. 162a – which delineates the different investment options available to the Secretary – must 

be construed in this context.  The decision in Cheyenne-Arapaho Tribes of Indians of Okla. v. 

United States, 512 F.2d 1390 (Ct. Cl. 1975) correctly proceeds from the premise that the 

Government is a fiduciary when it makes investment decisions.  After reviewing the history and 

language of the investment statutes (including 25 U.S.C. §§ 161a, 161b, and 162a), the appellate 
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court concluded that “[t]he fiduciary duty which the United States undertook with respect to these 

funds includes the ‘obligation to maximize the trust income by prudent investment,’” adding that 

“[t]his is the general law governing the Government’s duty and responsibility toward the Indian 

funds involved in this case.”  512 F.2d at 1394 (citation omitted).  In Jicarilla Apache II, Judge 

Allegra carefully reviewed Cheyenne-Arapaho and the subsequent decisions of the Supreme Court 

and the Federal Circuit that address the extent of the Government’s fiduciary duties to Indians.  He 

concluded that Cheyenne-Arapaho remains binding circuit precedent, 100 Fed. Cl. at 733-34, and 

that it is correctly decided.  Id. at 734-38.  The Government offers no reason for this Court to 

conclude otherwise. 

Furthermore, even before Cheyenne-Arapaho was decided, it was the stated policy of the 

Bureau of Indian Affairs (BIA) “to maximize returns on all tribal, as well as individual, trust 

funds.”  (JX-15 at p. 00259)  And Congress reaffirmed, in the American Indian Trust Fund 

Management Reform Act, that the Government must invest tribal trust funds so as to “maximize 

… the return on the investment of all trust fund monies.”  25 U.S.C. § 4043(b)(2)(B).  The Trust 

Reform Act “reaffirmed and clarified preexisting duties; it did not create them.”  Cobell v. Norton, 

240 F.3d 1081, 1100 (D.C. Cir. 2001).  Finally, the Interior Department has promulgated a 

regulation that recognizes its obligation to make investment decisions regarding tribal trust funds 

“based on prudent investment practices.”  25 C.F.R. § 115.809 (emphasis added).  Thus, there is 

no valid basis for the Government to contend that its investment of Indian trust funds is not subject 

to review for prudence, just like the investment decisions of every other trustee. 

C. The Government Has No Duty To Minimize The Risk Of Loss 

The Government asserts that, in investing the WSIG trust funds, it was obliged to make the 

funds productive “without incurring losses.”  (Gov. Br. at 43)  It contends that there was an 
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 5 

“imperative to minimize risk of loss.”  (Id. at 36)  This is simply not so.  Judge Allegra demolished 

this same argument in Jicarilla.  In rejecting the contention that the “BIA simply could not lose 

principal on investments,” Judge Allegra wrote: 

To be sure, this was the law governing fiduciary investments—in the early 

nineteenth century, before Justice Putnam enunciated the “prudent man” rule in 

his 1830 decision in Harvard College v. Amory, 26 Mass. 446, 469 (1830).31 … 

While it took some time for Putnam’s farsightedness to become the prevailing view, 

the notion that a trustee was obliged “to preserve the trust corpus above all else” 

most certainly was no longer the paradigm for prudence long before the period in 

question. Need evidence of this? Look no farther than the 1959 version of the 

Restatement (Second) of Trusts § 227 cmt. e (1959), which advised that “[i]n 

making investments, ... a loss is always possible, since in any investment there is 

always some risk.... It is not ordinarily the duty of a trustee to invest only in the 

very safest and most conservative securities available.”32 Aside from a few out-of-

context quotes, defendant has no response to the body of law reflected in the 

Restatement—and to the extent that its experts parroted back its view on this count, 

they only served to undercut their own credibility. 

 

Jicarilla Apache III, 112 Fed. Cl. at 293 (emphasis in the original); see also id. at 292 n. 30 (“The 

views of defendant’s experts are … undercut by their unwavering fealty to the notion that the 

Nation’s funds had to be invested at essentially no risk.”). 

Judge Allegra also rejected the Government’s companion argument that 25 U.S.C. § 162a 

“severely constrained the BIA’s discretion in investing the Nation’s trust fund accounts, preventing 

it from entering into any investment in which principal could be lost.”  112 Fed. Cl. at 293.3  Judge 

Allegra said, “as even a cursory review of the relevant statutes reveals, they say nothing of the 

sort—indeed, any claim that Congress dictated the risk-averse investment strategy employed by 

the BIA in this case borders on the risible.”  Id. at 293-94.  Finally, Judge Allegra noted that the 

Government’s claim that “the need to avoid losing principal cabined the BIA from making longer-

                                                 
3 The Government repeats this argument here, asserting that 25 U.S.C. § 162a “emphasizes that a 

key investment imperative for the Department of the Interior shall be to invest in a manner that 

minimizes risk of loss.”  (Gov. Br. at 30) 
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 6 

term investments—is the same one it made forty years ago, in Cheyenne–Arapaho Tribes, in 

unsuccessfully attempting to defend against a similar underinvestment claim.”  Id. at 297.  

 D. The Government Has A Duty To Maximize The Trust Income 

 While the Government does not have an obligation to minimize the risk of loss when it 

invests Indian trust funds, it does have an obligation to maximize the trust income.  Cheyenne-

Arapaho, 512 F.2d at 1394; 25 U.S.C. § 4043(b)(2)(B).  Thus, the Government is required to focus 

on maximizing trust income in making investment decisions and weighing probable income from 

prospective investments, as well as their probable safety.  If its investment decisions were not 

reasonably calculated to maximize the trust income, then they were imprudent under the governing 

standard established by Congress.  

 E. Prudence Is Based On Probabilities; Certainty Is Not Required 

 The Government implies that the BIA was required to have some degree of certainty about 

future events in order to make investment decisions.  It argues that the BIA had to conclude “to a 

degree of certainty sufficient to put the Tribe’s money at risk” that the 326-K funds had a long-

term investment horizon.  (Gov. Br. at 99)  Similarly, it asserts that “long-term investors typically 

know with certainty that their investment horizon is long-term.”  (Gov. Br. at 42; emphasis in the 

original)  But there is no evidence before the Court that many or most long-term investors know 

with certainty that their investment horizon is long-term.  The examples of long-term investors 

that the Government cites – pension funds, endowment funds, and mutual funds – do not begin to 

cover the universe of long-term investors. 

In any event, the law does not support the Government’s position.  As discussed in WSIG’s 

opening brief, the prudent investor rule has always been predicated on the assessment of probable 

outcomes.  “The prudent investor rule … has its origins in the dictum of Harvard College v. Amory, 
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9 Pick. (26 Mass.) 446, 461 (1830), stating that trustees must ‘observe how men of prudence, 

discretion, and intelligence manage their own affairs, not in regard to speculation, but in regard to 

the permanent disposition of their funds, considering the probable income, as well as the probable 

safety of the capital to be invested.’”  Knight v. C.I.R., 552 U.S. 181, 193 (2008) (quoting 

Restatement (Third) of Trusts (Prudent Investor Rule) Reporter’s Notes on § 227 (1990); emphasis 

added).  Likewise, the Federal Circuit has observed that “the probability of each outcome, the 

expected rate of return, and the price of the options … are all factors a prudent investor might 

consider when deciding whether to invest.”  Stobie Creek Invs. LLC v. United States, 608 F.3d 

1366, 1376 (Fed. Cir. 2010) (emphasis added).  Prudence “requires the fiduciary to be prudent—

that is to say, not to undertake a course of action without determining (and documenting) that the 

course has a reasonable probability of success and that the fiduciary has the required skill sets to 

execute it successfully.”  Restatement (Third) of Trusts § 90, Reporter’s Notes on cmt. d (2007) 

(quoting P. Collins, “Prudence,” 124 Banking L.J. 29, 42 (2007)) (emphasis added). 

III. THE EVIDENCE ESTABLISHES LIABILITY AS TO THE DOCKET 326-K 

TRUST FUNDS 

 

 The Government contends that WSIG’s case “rests primarily on the argument that the 

United States should have, but did not, predict future events:  that distribution of the 326-K Fund 

would not occur for decades after the trust was established, and that interest rates would decline 

in a way that made long-term investing more profitable.”  (Gov. Br. at 38; emphasis in the original)  

This is a complete mischaracterization of the issues on which liability turns. 

A. WSIG’s Claim Does Not Depend On Predicting The Movement Of Interest 

Rates 

 

WSIG’s case does not depend at all on predicting that interest rates would decline.  WSIG’s 

expert, Kevin Nunes, readily acknowledged that neither the BIA nor anyone else can predict 
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interest rate movements.  (Nunes: Tr. 331:2-4)  Instead, the bedrock of WSIG’s case – and RHA’s 

analysis – is that long-term bonds almost always yield more than short-term bonds regardless of 

the interest rate environment.  As RHA noted in their expert report, “[a] 2007 study of the past 80 

years found that in 72 of those years (90% of the time) the yield curve was upward sloping and 

that, on average over all of those years, long-term Treasury bonds tended to yield about 1-1/2% 

more than short-term Treasury bills.”  (JX-420 at p. 06031)  This 80-year period included a 30-

year period over which interest rates generally increased (1950-1981) and a 30-year period over 

which rates generally declined (1981-2011).  See Gov. Br. at 64.  Thus, as RHA observed, “the 

maturity structure of any fixed-income portfolio is the single most significant determinant of the 

portfolio’s potential returns.”  (JX-420 at p. 06030) 

Accordingly, bond investors who seek to maximize return take advantage of the premium 

that longer-term bonds typically earn over shorter-term bonds, unless their near-term cash flow 

needs would make longer-term bonds too risky.  Longer-term bonds do carry somewhat greater 

interest rate risk than shorter-term bonds if they are sold prior to maturity because their value 

fluctuates more with changes in the current interest rate.  This could result in either a capital gain 

or a capital loss.  But the higher yield offered by longer-term bonds often outweighs this risk of 

loss, even in situations where it is clear at the time of purchase that a long-term bond will have to 

be sold before maturity.  Indeed, the law has long recognized that “the trustee need not necessarily 

invest in short term obligations, but can properly invest in bonds which are proper trust 

investments, even though they may not mature until a long time after the termination of the trust, 

provided that they are of such a character that it is probable that they can readily be sold and 

converted into cash.”  Restatement (Second) of Trusts § 227 cmt. o (1959). 
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 The Government’s liability expert, Dr. Starks, does not contest the premise that longer-

term bonds almost always yield more than shorter-term bonds.  She acknowledged in her report 

that “an investor who does not expect significant cash flow needs until some future period may be 

well positioned to take advantage of the typical premium long-term investments earn over short-

term investments.”  (JX-423 at p. 06960; emphasis added)  She also agreed with RHA that “the 

term structure of a prudent portfolio should match the investment horizon of the underlying funds.”  

(JX-427 at p. 07207)  Contrary to the Government’s current contention, the conflicting opinions 

of RHA and Dr. Starks have nothing to do with whether the Interior Department should have 

predicted that interest rates would decline.  Instead, as Dr. Starks, herself, framed the issue: “Our 

fundamental disagreement lies in our respective beliefs as to what the appropriate investment 

horizon of the WSIG [Docket 326-K] funds should have been during the relevant period.”  (JX-

427 at p. 07207) 

B. Liability Does Not Depend On Predicting Exactly When Distribution Of The 

Funds Would Occur 

 

The Government also misses the mark in arguing that WSIG’s case rests on the contention 

that the Interior Department should have predicted that distribution of the 326-K funds would not 

occur for decades after the trust was established.  In order to establish liability, all that WSIG needs 

to prove is that (during all or part of the period at issue), the 326-K funds were invested in too-

short term a manner.  WSIG carries its burden of proof by establishing that, based on the 

information then known or available to the Government, the investment horizon of the 326-K funds 

was longer than the term structure of the 326-K portfolio.  WSIG need not prove that the 

Government could or should have predicted exactly when the distribution would ultimately occur; 

it must simply prove that, notwithstanding the inherent uncertainty about exactly when the 

distribution would occur, the Government should have known that the probable investment horizon 
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of the funds called for a longer-term maturity structure for the 326-K portfolio than the 

Government actually employed. 

Liability does not depend on whether the Court accepts the views of WSIG’s experts about 

the exact length of the investment horizon for the 326-K funds during the period at issue.4  Liability 

is established once the Court finds that the investment horizon of the 326-K funds exceeded the 

term structure of the 326-K portfolio and that the funds were invested in too short-term a manner.  

Resolving the exact length of the investment horizon then becomes an issue that bears on the 

measure of damages, not liability. 

C. Determining The Investment Horizon Of The 326-K Funds 

The experts all agreed that prudent investment of the 326-K funds required that the term 

structure of the portfolio match the investment horizon of the funds.  They further agreed that the 

investment horizon of the funds depended on when they would be distributed, and that distribution 

could not occur until: (1) there was a congressionally-approved use or distribution act; and (2) the 

process of enrolling eligible recipients was formulated and completed.  Thus, until the enactment 

of the Distribution Act in July 2004, determining the investment horizon turned on an assessment 

of the probable timeframes for accomplishing these two distinct objectives.  After the Distribution 

Act became law, the investment horizon depended only on assessing the probable timeframe to 

formulate and carry out the distribution process. 

RHA opined that, from August 1980 until July 2004, the 326-K funds had a long-term 

investment horizon and, from July 2004 until the start of 2011, the funds had an intermediate-term 

                                                 
4 RHA opined that the investment horizon of the 326-K funds was about 15 years from 1980-2004; 

that it shortened to about 7-1/2 years upon passage of the Distribution Act; and that it became very 

short-term at the start of 2011 once the enrollment process was nearly complete.  Dr. Goldstein 

opined that the investment horizon would not have been less than 10-15 years between 1980-2004; 

thereafter, an investment horizon of 3-10 years would have been consistent with the evidence.  (JX-

425 at p. 07082; see also Goldstein: Tr. 1025:11-21) 
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investment horizon.5  Dr. Goldstein agreed.  (JX-425 at p. 07082; see also Goldstein: Tr. 1025:11-

21)  The evidence in the record firmly supports this conclusion, despite the Government’s efforts to 

ignore it or quibble about its implications. 

 1. The timeframe for enacting distribution legislation 

  a. The prospects as of August 1980 

By August 1980 the Government knew the following facts: a March 1980 BIA research 

memorandum on the distribution of the 326-K award had noted that (1) a significant number of 

the WSIG opposed accepting the award because they feared it would cause them to lose any claim 

to recovering their land; and (2) the pending Dann case addressed whether and when aboriginal 

title to the land had been extinguished  (JX-51 at pp. 00562, 00564); (3) in April 1980 the district 

court issued a ruling in Dann that both parties appealed to the Ninth Circuit; (4) in August 1980 

Congress denied the Interior Department’s request for an extension of time to submit a distribution 

plan and signaled that it was not prepared to act on any distribution legislation until (5) the Dann 

litigation was resolved and (6) more consensus on distributing the funds could be achieved within 

WSIG.  (JX-114 at p. 00953) 

It was probable that it would take a number of years for these issues to be resolved and for 

Congress then to enact distribution legislation.  While, in theory, Congress could enact distribution 

legislation whenever it chose to do so, it was extremely unlikely that Congress would do so absent 

some substantial degree of consensus among the WSIG in favor of that legislation.  And it was 

even more unlikely that Congress would ever act quickly.  “It is common knowledge in the legal 

                                                 
5 RHA opined that, from 1980-2004, the 326-K funds should have been invested in a broadly 

diversified long-term portfolio, with a weighted average maturity of around 15 years.  (Nunes: Tr. 

320:1-11)  From 2004-2011, the funds should have been invested in a broadly diversified 

intermediate-term portfolio with a weighted average maturity in the range of 6-1/2 to 8 years.  

(Nunes: Tr. 293:14-21) 

Case 1:06-cv-00896-MBH   Document 157   Filed 02/26/18   Page 16 of 61



 12 

area, at least, that the legislative process is slow and deliberate.”  Spalding and Son, Inc. v. United 

States, 24 Cl.Ct. 112, 152 (1991). 

This is exactly what ended up happening.  The relevant history is summarized by the 

Government, itself, as follows: 

[I]n the late 1990s and early 2000s, momentum gathered in the direction of per 

capita distribution legislation.  Though the Western Shoshone-affiliated tribes 

remained in disagreement over distribution, … between 1998 and 2001, three of 

the tribal councils voted in favor of a per capita distribution, and beginning in 2000, 

the Nevada Congressional delegation pressed forward with distribution legislation. 

 

(Gov. Br. at 49-50)  Thus, Congress did not enact distribution legislation until the time was finally 

reached – many years after 1980 – that most of the WSIG supported a distribution notwithstanding 

that the land base issue had not been resolved.  And, even then, it took Congress several years and 

multiple attempts before the legislation became law. 

   b. The Government’s quibbles about the evidence 

In a vain effort to counter this evidence, the Government resorts to the straw man argument 

that “Congress held the power at all times to enact distribution legislation” and “there is no merit 

in Plaintiffs’ suggestion that Congress could not act to distribute the [326-K] Fund until consensus 

developed among Fund beneficiaries concerning how to effect the distribution.”  (Gov. Br. at 75)  

WSIG has never contended that Congress could not act until consensus developed, but rather that 

it likely would not act until that point.  The Government has no answer to this contention.6 

                                                 
6 Indeed, the record is clear that the Interior Department understood that Congress was unlikely to 

act without “buy-in” from the Western Shoshone tribal governments.  In May 1985, for example, 

the Western Shoshone National Council noted that “the Western Shoshones have been urged [by 

the Senate and the Interior Department] to develop a legislative resolution to their land rights and 

money issues”  (JX-198 at p. 01889)  In 1997 the Interior Department wrote to one tribal leader, 

with a copy to Senator Reid, that “as you know, any distribution of these funds will have to be 

accomplished in a manner which both reflects the input of the Western Shoshone Tribal 

governments and benefits the involved Indian communities.”  (JX-291 at p. 03192) 
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Equally unavailing is the Government’s argument that the Interior Department faced 

“legislative uncertainty” in investing the 326-K funds because “Congress had plenary power to 

direct a distribution at any time” (Gov. Br. at 1)  The Interior Department faced comparable 

uncertainty in investing the trust funds in Jicarilla because the tribe had plenary power to withdraw 

all of the funds at any time.  Yet Judge Allegra ruled that this uncertainty did not justify the 

Department’s conservative, short-term investment approach because a realistic assessment of the 

funds’ investment horizon showed that it was unlikely that the tribe would suddenly withdraw 

most or all of the funds, and so a longer-term maturity structure was prudent and more likely to 

maximize the return. 

The Government’s other line of attack on the evidence regarding the investment horizon 

of the 326-K funds is to quibble about the inferences to be drawn from the record.  For example, 

the Government contends that Mr. Nunes’ interpretation of the August 4, 1980 congressional letter 

denying the Interior Department an extension of time to submit a distribution plan “borders on the 

absurd.”  (Gov. Br. at 98)  Mr. Nunes testified that this letter signaled that “you’re back to square 

one from the standpoint of developing, submitting, and getting approved a distribution plan.  And 

now, instead of the sort of baked-in process that is there, now it’s going to be a full legislative 

process, obviously a very time-consuming exercise.”  (Nunes: Tr. 139:22 – 140:3)  The 

Government contends this interpretation is absurd because the letter concluded by saying “I trust 

the Department will submit appropriate legislation early in the 97th Congress.”  (JX-114 at p. 

00954)  According to the Government, this signaled that “the Chairman expects that distribution 

legislation to be submitted within a matter of months.”  (Gov. Br. at 99; emphasis in the original) 

But, if the Government’s interpretation of the letter is correct, why didn’t the Interior 

Department submit legislation in 1981?  In fact, the record shows that, after receiving the August 
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4, 1980 letter, the Department never submitted draft distribution legislation to Congress.  Why 

not?  Because the letter signaled that Congress would not enact distribution legislation until there 

was sufficient consensus among the WSIG and no such consensus started to appear until the late 

1990s and early 2000s.7 

Similarly, the Government attacks Mr. Nunes’ stricken testimony about the import of a 

letter from a WSIG attorney to the BIA (JX-147) that sought to memorialize certain agreements 

reached at a May 1982 meeting between the BIA and representatives of WSIG.  (Gov. Br. at 100-

01)  (How the Government can argue that the Court should draw inferences from testimony that 

was stricken from the record is an issue that it conveniently ignores).  This exhibit indicated that 

the parties had discussed a commitment from the BIA that the Interior Department would not 

attempt to draft distribution legislation until a written agreement was reached “on an appropriate 

draft of proposed legislation to achieve an overall settlement of Western Shoshone land claims 

….”  (JX-147 at p. 01132)  WSIG also introduced the BIA’s response to this letter (JX-150) which 

establishes conclusively what the BIA did and did not agree to.  The BIA Phoenix Area Director 

stated: 

As far as draft legislation for the distribution of the Western Shoshone judgment, 

we can decide our course of action within the Area, however, we cannot make a 

commitment for the Central Office or the Department.  We expect any legislation 

developed would have the direct input of the affected Tribes and individuals that 

have an interest in the award. 

 

(JX-150 at p. 01140)  The Government argues that this response “scuttled the alleged ‘agreement’” 

and that the BIA official “agreed to exactly nothing.”  (Gov. Br. at 101)  To the contrary, the fair 

                                                 
7 In December 1983, the Interior Department advised Congress that an “attempt at this time to 

introduce proposed [distribution] legislation appears to be premature” because of the lack of 

consensus among the WSIG.  (JX-170 at p. 01452)  And Rep. Vucanovich’s proposed distribution 

acts in 1989 and 1991 both died in the face of united opposition from the successor Western 

Shoshone tribes. 
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construction of this response is that the BIA Western Regional Office agreed that it would not 

develop any distribution legislation without “the direct input of the affected tribes and individuals.”  

The caveat about the Central Office is immaterial because there was no reason to believe that the 

Central Office would independently draft such legislation.  Thus, this document buttresses the 

conclusion that the BIA realized that any successful distribution legislation would require the buy-

in of the Western Shoshone tribes, who wanted a resolution of the WSIG land base as part of any 

distribution legislation. 

   c. Developments during the 1980s and 1990s 

There were no developments during the 1980s that changed the investment horizon for the 

326-K funds.  For example, in December 1983, the Interior Department advised Congress that an 

“attempt at this time to introduce proposed [distribution] legislation appears to be premature.”  

(JX-170 at p. 01452)  The Department explained that the Dann case “has provided an argument 

that land should be a factor in a final settlement since title has not been properly extinguished,” 

and that “meaningful planning [for distribution legislation] has not yet occurred.”  (Id. at p. 01453)  

In July 1987, Congress and the Department discussed that “the Western Shoshone National 

Council will not accept payment of the [award] as a satisfactory solution to their claims since this 

would leave the Bands … without a land base ….”  (JX-219 at p. 02013)  While the Dann litigation 

eventually concluded at the end of that decade, “it didn't appear to resolve the issue of a land base 

at all, and it didn’t bring any of the entities any closer to any kind of an agreement that might 

ultimately lead to a distribution plan.”  (Nunes: Tr. 272:8-11). 

Nor did the investment horizon change during the 1990s.  The successor Western Shoshone 

tribes unanimously opposed the two distribution bills introduced by Rep. Vucanovich in 1989 and 

1991 because they did not provide for a land base.  (JX-238 at pp. 02289-02335; JX-252 at pp. 

02545-02556, 02567-02638)  After those bills died in committee, Congress made clear that it 
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would not consider distribution legislation again until some tribal consensus in support of a 

distribution was achieved.  (JX-254)  No such consensus emerged during the 1990s.  (JX-360 at 

pp. 04153-04154; Nunes: Tr. 252:17 – 254:7, 257:4-21)  Consequently, no further legislation was 

introduced in Congress during the remainder of the 1990s. 

  d. Developments during the 2000s 

As discussed above, some tribes began to favor a distribution at the end of the 1990s and 

distribution legislation was introduced in 2000, 2001, 2002, and 2003.  But these developments 

did not alter the investment horizon for the 326-K funds.  They were “an indication that change 

might be coming, [but] it is not substantial enough to indicate actual change.  And so we would 

adhere to the long-term portfolio.”  (Nunes: Tr. 272:25 – 273:3)  RHA opines that the 326-K funds 

should have remained in a diversified long-term portfolio until July 2004 when the Distribution 

Act was finally enacted.  “[I]t’s the first time that … the Government would have known that funds 

now are absolutely going to be distributed. It’s still indeterminate as to when, but it is, again, a fait 

accompli that they will now be disbursed.”  (Nunes: Tr. 273:10-14) 

RHA’s opinion about maintaining a long-term portfolio structure until the Distribution Act 

actually became law was informed by several considerations that would have mitigated any interest 

rate risk faced by the portfolio, had it been prudently invested.  First, the portfolio would have 

been broadly diversified among instruments with maturities ranging from 1-30 years.  Second, the 

portfolio was now 20 years old and would have become “seasoned” over time as securities matured 

and were replaced, or new securities were purchased with income earned by the portfolio.  Because 

the market interest rate would have fluctuated over time, the portfolio now would contain securities 

of comparable maturity that carried different interest rates because they were purchased at different 

times.  This increased the likelihood that, if those securities must be sold prior to maturity, any 
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losses on some of them would be counterbalanced by gains on others.  (Nunes: Tr. 1138:20 – 

1139:22) 

Third, and more important, the portfolio did not face any interest rate risk unless and until 

the funds were actually distributed, a time that would still be years away when the Distribution 

Act became law.  There was a built-in “buffer in this whole process, because we know with award 

funds that before they can go anywhere, a distribution plan has to be passed, and then there are all 

kinds of steps that happen after that.”  (Nunes: Tr. 1133:6-9)  The time needed to formulate and 

effectuate the enrollment and distribution process provided ample opportunity to adjust the 

maturity structure of the portfolio and mitigate any interest rate risk.  (Nunes: Tr. 1135:6-11)  Mr. 

Nunes testified that, when banks adjust the maturity structure of their portfolios, they typically 

take 6-12 months to effect the change.  (Nunes: Tr. 1153:4 – 1154:23)  Thus, there was no need to 

shorten the maturity structure of the 326-K funds in anticipation that one of the proposed 

distribution acts might become law.  The Government would have more than enough time to adjust 

the maturity structure of the funds after a proposed distribution act did become law. 

2. The timeframe for implementing the distribution legislation 

The second component of projecting the investment horizon of the 326-K funds was the 

amount of time needed for the BIA to implement any distribution legislation.  It was obvious from 

the outset that this process would take years.  As early as 1973, a BIA memorandum warned that 

“it is mandatory that planning begin now in terms of the identification of beneficiaries” and that 

“early attention to this case is necessary if we hope to avoid the confusion and the very time 

consuming problems encountered with the rather similar Northern Paiute judgment [which took 

16 years].”  (JX-13 at p. 00252)  But there is no evidence that any such planning was undertaken.  

The Government contends that “an unbiased reading” of this 1973 memorandum shows that the 
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BIA was already involved in advance planning for effectuating a distribution.  (Gov. Br. at 102)  

To the contrary, the memorandum shows only that the BIA recognized the need for such planning, 

not that it actually engaged in it. 

The BIA’s lack of preparation for a distribution of the 326-K funds is confirmed by a May 

1982 meeting between the BIA Phoenix Area Director and leaders of the four successor Western 

Shoshone tribes.  During that meeting, the tribal leaders sought “[a] commitment from the BIA to 

not begin compiling a descendancy roll in anticipation of distribution of the Western Shoshone 

judgment.”  (JX-147 at p. 01132)  The Phoenix Area Director responded that, “[s]ince we cannot 

develop any kind of roll for distribution purposes without an approved plan, we have no problem 

agreeing to this.”  (JX-150 at p. 01140) 

A decade later, the Interior Department advised Congress that the 390-day timeframe for 

effectuating a distribution called for by legislation introduced by Rep. Vucanovich in 1989 and 

1991 was “unrealistically short.”  The Department “strongly opposed” the first bill and noted that 

“[t]he timeframes cited in the bill for publication of regulations, the time allotted for applications 

to enroll, and the time cited for the preparation of the Final Judgment Roll, are unrealistically 

short.”  (JX-238 at p. 02207, 02209)  The Department testified that it would support the second 

bill only “if it is amended to meet our concerns regarding finalization of the judgment rolls for the 

distribution of funds.”  (JX-252 at p. 02533)  Those concerns, once again, were that the timeframes 

for effecting a distribution were unrealistic: 

[T]he overall technical process of bringing the supplemental roll into final form 

could take far longer than the timeframes allotted in the bill.  If the supplemental 

roll is considered a lineal descendancy roll, regulations necessary for its 

implementation will require considerable time to formulate, approve, and publish.  

The 90-day timeframe in section 5 to develop regulations to implement the 

provisions of the legislation and the 11-month period to publish the final judgment 

roll provided in section 2(c) do not provide adequate time to prepare a lineal 

descendancy roll in light of Administrative Procedures Act requirements. 
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(Id. at p. 02534; emphasis added)  The Government makes prominent mention of Rep. 

Vucanovich’s proposed bills in its brief and underscores their timeframes.  (Gov. Br. at 13-15)  It 

argues that those timeframes show that “tribal judgment fund distributions can take place quickly 

and that the United States was smart to invest accordingly.”  (Gov. Br. at 79)  But the Government 

fails to note that the Interior Department warned that Rep. Vucanovich’s proposed timeframes 

were unrealistic and unachievable for the 326-K funds. 

In May 1998 the BIA again noted in an internal memorandum that “the development of a 

payment roll will be a tremendous and expensive task once the distribution plan is approved.”  (JX-

320 at p. 03535; emphasis added)  The Government makes no mention of this important exhibit in 

its brief, and its expert, Dr. Starks, testified that she had never seen it before.  (Starks: Tr. 780:20)  

But ignoring inconvenient facts does not make them go away. 

The BIA’s actual experience after the Distribution Act was enacted in 2004 bore out these 

predictions.  It took three years to develop and promulgate regulations governing the preparation 

of a payment roll.  With these regulations in place, Daisy West of the BIA estimated that it would 

take an additional 2-3 years to complete the enrollment process and make an initial distribution, 

and would take 6-10 years before a final distribution would take place.  (JX-389)  While Ms. 

West’s assessment was made in 2007, it could have been made in 2004 when the Distribution Act 

was enacted or even earlier.  Ms. West had been involved in monitoring the potential distribution 

of the WSIG trust funds since at least 1998.  (JX-312)  In 2002, she testified before Congress about 

a proposed WSIG distribution act that was essentially the same as the one ultimately enacted.  (JX-

360 at 04155)  The Government mentions Ms. West’s projected timeframe just once and attempts 

to downplay it as “her view (in 2007) of how long it might take to complete the Judgment Fund 

distribution.”  (Gov. Br. at 78)  But, in fact, she was a key player in the distribution process and 
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the Government could and should have tapped into her knowledge years earlier in assessing the 

length of the investment horizon for the 326-K funds. 

The foregoing evidence demonstrates that the Government knew or should have known 

from August 1980 onwards that (1) it probably would take a number of years before distribution 

legislation was enacted and (2) thereafter, it was certain to take additional years before a 

distribution could be effectuated.  Accordingly, the 326-K funds clearly had a long-term 

investment horizon from 1980 until the Distribution Act was enacted in July 2004.  At that point, 

the Government knew or should have known that the actual distribution of the funds was still 5-

10 years away, i.e. that the funds had an intermediate-term investment horizon.8 

D. The Government Did Not Invest The Funds Prudently 

  1. The Government did not assess the investment horizon 

A prudent trustee would have focused on the investment horizon of the 326-K funds 

throughout the period from 1980-2011 in deciding how to invest those funds.  But the Government 

did not do so.  Dr. Starks admitted that she had not seen any evidence that the BIA ever conducted 

an analysis of the investment horizon of the 326-K funds during the 1980s or during the 1990s.  

(Starks: Tr. 726:4-7; 728:10-16)  The evidence showed that the Government did not attempt to 

actually assess the investment horizon for the 326-K funds until 2007, when the views of Daisy 

West were solicited (but then disregarded).9  The Government’s failure to assess the investment 

                                                 
8 The Government criticizes Dr. Goldstein’s use of data regarding distributions of judgment awards 

to other tribal groups to project the time it would take to make a distribution in this case.  (Gov. 

Br. at 3-4, 78-79)  The foregoing analysis of the investment horizon focuses exclusively on 

evidence that applies directly to the 326-K funds.  The only reference to a distribution to another 

tribe is one that the BIA, itself, made in 1973 when it warned of “the very time consuming 

problems encountered with the rather similar Northern Paiute judgment.”  (JX-13 at p. 00252) 

 
9 The record contains no documents whatsoever discussing the investment horizon of the 326-K 

funds during the 1980s or 1990s.  There are two single-page “management reviews” relating to the 

326-K account, dated in 2003 and 2005, that briefly note the current investment approach for the 
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horizon demonstrates that it acted with procedural imprudence in investing the funds.  See Tatum 

v. RJR Pension Inv. Comm., 761 F.3d 346, 360 (4th Cir. 2014). 

2. The Government’s fluctuating investment approach did not 

correspond to the investment horizon of the funds 

The Government’s imprudent approach to investing the 326-K funds is underscored by 

considering the actual maturity structure of the funds over the course of the period at issue and 

comparing that maturity structure to the then-available evidence about the investment horizon for 

the funds.  The maturity structure of the 326-K portfolio varied significantly over the course of the 

period at issue, as illustrated by the following exhibit: 

                                                 

account.  (JX-367; JX-392 at p. 05485)  But neither contains any meaningful assessment of the 

investment horizon for the funds based on the relevant facts and available information.  (See WSIG 

opening brief at 33-34) 
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From 1980-1992, the Government held the 326-K funds in very short-term instruments:  

until 1989, the weighted average maturity of the portfolio never exceeded one year and then it 

increased to about two years.  In 1993, the Government sharply increased the maturity of the 

portfolio until it reached a peak of 11.1 years if measured by weighted average maturity, or almost 

8 years if the callable bonds are measured by their “call” date and mortgage-backed securities 

(which have a pre-payment feature) are excluded.10  The maturity structure of the portfolio then 

drifted downwards until, by 1997, it was back to about the same two-year maturity level (using 

call dates and excluding mortgage-backed securities) as before the 1993 increase.  Thereafter the 

                                                 
10 Dr. Starks testified that, by this measure, the maturity structure was just under eight years.  (“I 

believe it was seven-something years.” (Starks: Tr. 762:14)) 
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maturity structure fluctuated in the short-term range.  From December 2000 through December 

2004, the maturity structure was below or just above one year.  It increased to about one-and-one 

half years during early 2005 before falling again to about one year.  In October 2006 the maturity 

structure increased to two years and then remained around or slightly above 2 years until April 

2010, when it started to fall until it reached zero (i.e. a cash position) a year later in March 2011. 

It is readily apparent that, except toward the very end of the period at issue, the 

Government’s investment of the 326-K funds was not based on any assessment of the actual 

investment horizon for those funds.  No reasonable person could have thought at any point during 

the 1980’s that it was probable that the funds would be distributed in about a year.11  Nor is there 

any reasonable basis to conclude that the investment horizon for the funds suddenly increased in 

1993 to about 8-11 years (depending on how the maturity structure is measured), only to promptly 

start decreasing back to two years by 1997.  The Government’s investment of the 326-K funds was 

actually shorter-term during the four years before passage of the Distribution Act than it was during 

the years thereafter, which is completely illogical.  The maturity structure of the portfolio was 0.6 

years in July 2004, when the Distribution Act became law.  The maturity of the portfolio then 

increased gradually until it peaked at about 2.2 years in July-August of 2007 and again during the 

first half of 2009, which was almost 5 years after enactment of the Distribution Act.  The maturity 

of the portfolio stood at about 2 years in February 2007 when Daisy West projected that the initial 

distribution was still 2-3 years away and the final distribution was likely 6-10 years away.  Yet the 

Government left the maturity structure essentially unchanged. 

                                                 
11 Even Dr. Starks conceded that, during the 1980s, the Government could have “go[ne] out a little 

bit longer than what they did” with the maturity structure of the Docket 326-K portfolio (Starks: 

Tr. 756:18-20), although she was “not clear” in her mind about how much farther the maturity 

structure could prudently have been extended – whether the Government could have extended it, 

for example, to five years.  (Starks: Tr. 756:20-21) 
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3. The Government’s investment approach was based on concerns other 

than maximizing the return through prudent investment 

 

What actually drove the Government’s investment practices during the years at issue?  The 

Government argues that “Interior changed its investment strategy when market conditions shifted.”  

(Gov. Br. at 47)  It contends that the evidence shows it shifted to longer-term investments in 1993 

when the “yield spread” between long-term and short-term bonds increased and shifted back to 

shorter-term investments in the late 1990s when the yield spread tightened.  (Id. at 5, 17-18, 47-

48)  But the evidence shows no such thing.  There is no evidence that the Government ever paid 

attention to yield spreads between short- and long-term bonds when investing Indian trust funds.  

Dr. Starks offered the post hoc rationalization that the 1993 shift might be tied to the increasing 

yield spread, but Dr. Goldstein refuted this notion.  He demonstrated that “the correlation between 

the maturity of the WSIG portfolio and yield spreads over the 1979 to July 2004 period – a 

statistical method for measuring the relationship between the two variables – is actually 0.0, which 

indicates no correlation between these two variables.”  (JX-425 at pp. 07135) 

Moreover, it would have been imprudent to base the investment of the 326-K funds on the 

current yield spread between short- and long-term bonds.  As the Government emphasizes 

elsewhere in its brief, it is impossible to predict the movement of interest rates, including the yield 

spreads between short- and long-term instruments.  It is certain that interest rates will fluctuate 

over the course of time and it is impossible to predict whether the yield spread at one point in time 

will stay the same, increase, or decrease in the future.  Instead, all of the experts agreed that prudent 

investment of the 326-K funds called for the maturity structure of the portfolio to be aligned with 

the investment horizon of the funds.  The investment horizon of the 326-K funds did not change 

with changes in the yield spread between short- and long-term bonds, a point that Dr. Starks 

acknowledged.  (Starks: Tr. 770:15-17) 
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So, what actually drove the Government’s investment practices during the years at issue?  

From 1980-1992, the Government’s investment of the 326-K funds was driven by its “business as 

usual” short-term approach to investing all tribal trust funds (including the Jicarilla funds).  

(Nunes: Tr. 277:2 – 278:3)  Judge Allegra summarized the BIA’s investment practices during this 

period as follows:  “Plain and simple, the BIA did not take into account the Nation’s budgetary 

needs [i.e. the actual investment horizon] at the time it made its decisions, but engaged in its limited 

investment practices for other reasons—primarily, it would seem, bureaucratic simplicity and 

inertia.”  Jicarilla Apache III, 112 Fed. Cl. at 298.  Judge Allegra elaborated on this conclusion in 

a footnote: 

A review of the record, as a whole, suggests a tendency on the part of BIA officials 

to adopt the simplest investment path, with the least amount of administrative 

burden. There is no indication that the BIA conducted periodic reviews of their 

approach to investing the Nation’s funds, or that the individuals who primarily were 

assigned to work on those investments knew enough to be able to conduct such 

reviews. The record, moreover, contains various memoranda suggesting that BIA 

officials frowned on the practice of selling investment instruments prior to their 

maturity—not because of concerns about potential losses, but because of a desire 

to avoid the additional work associated with the sale of such instruments and later 

reinvestment of proceeds. 

 

Id. at n. 39.  The record in this case supports the same conclusions. 

The Government’s deliberate, marked change in its investment of the 326-K funds in 1993 

was not driven by a change in the investment horizon for those funds or by a belated recognition 

that the investment horizon was far longer than the maturity structure of the portfolio.  Instead, it 

was driven by a general change in the BIA’s investment approach for tribal trust funds based on 

the recognition that longer maturity structures were more beneficial, i.e. even if a tribe had cash 

flow needs, it should be investing in 3-7 year maturities.  (JX-259 at p. 02771)  Because the 326-

K funds had no cash flow needs until the time for a distribution arrived, they should have been 

invested in an even longer-term manner. 
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In any event, the Government’s 1993 change in approach to investing the 326-K funds was 

short-lived and the Government soon reverted to its practice of investing in short-term instruments.  

“[T]he portfolio immediately begins to drift back to a much shorter term structure. And, again, it’s 

indicative of a lack of a plan, and there appears to be no rhyme or reason to what’s going on here.”  

(Nunes: Tr. 281:18-21) 

The Government persisted in its short-term investment approach throughout the 2000s, and 

made no effort to assess the actual investment horizon of the 326-K funds until 2007, when the 

views of Daisy West were solicited about how long the enrollment and distribution process would 

take.  Her projections proved to be accurate: she anticipated that a (smaller) initial distribution 

would occur in 2-3 years and a (larger) final distribution would occur in 6-10 years (JX-389 at p. 

05418); in actuality, the initial distribution occurred four years later and the final distribution 

occurred five years and eight months later.  (JX-415; JX-417; JX-423 at p. 07032)  But the 

Government did not adjust the maturity structure of the 326-K funds to accord with Ms. West’s 

projection.  Instead, it adhered to the existing two-year maturity structure that it already was using.  

The Government now contends that the distribution of the 326-K funds “took longer than 

anticipated.”  (Gov. Br. at 75)  This excuse does not absolve the Government.  Ms. West had 

accurately projected how long the distribution would take and the Government offers no good 

reason why her views were disregarded. 

4. Dr. Starks could not provide a credible defense of the Government’s 

investment practices 

In the face of all this evidence, Dr. Starks opined that the Government’s investment of the 

326-K funds was prudent at all times.  (Starks: Tr. 736:16-22)  Her testimony is not credible.  She 

offered only post hoc justifications for the unexplained investment decisions that the Government 

made.  She could not explain why the Government’s varying and widely divergent approaches to 
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investing the 326-K funds were all prudent.  She could not tie the variations in the Government’s 

investment approach to changes in the investment horizon of the funds.  She harped on the 

“uncertainty” about when distribution legislation would be enacted but evaded the real issue: what 

the probable timeframe was.  And she ignored the second component of the investment horizon – 

the additional years that the Government always knew would be needed to effectuate a distribution 

once distribution legislation was enacted. 

5. The Government cannot defend its investment practices with three 

supposed new “experts” 

In a desperate effort to bolster Dr. Starks’ testimony, the Government attempts to enlist 

three additional “experts” in its post-trial brief:  (1) American Indian National Bank and Lehman 

Management Company, (2) Price Waterhouse, and (3) Security Pacific Bank.  The Government 

argues repeatedly that proposals made by these entities during the 1980s for the investment of all 

tribal trust funds contradict RHA’s views about the prudent investment of the 326-K funds.  (Gov. 

Br. at 35, 65-71, 93)  It refers to these entities as “well-informed, objective experts” and “objective 

third-party expert[s]” (Gov. Br. at 71, 93), notwithstanding that none of them testified at trial or 

was qualified as an expert.  Moreover, the Government did not offer any evidence that their 

investment proposals would have been a prudent way of investing the 326-K funds.  Dr. Starks did 

not say so in her reports or during her testimony; indeed, she made no mention of these proposals.  

These proposals were referred to by Justin McLean, who offered them only as potential alternative 

benchmarks for measuring damages. 

Liability is the central issue in this case and the only expert witness whom the Government 

identified on that issue was Dr. Starks.  It cannot now manufacture three additional “experts,” 

particularly where Dr. Starks did not rely on or concur in their proposals.  The written views of 
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supposed experts who do not testify are inadmissible unless a testifying expert relies on them or 

acknowledges them to be a reliable authority.  Fed. R. Evid. 803(18). 

Furthermore, these investment proposals are irrelevant because they were not tied to the 

326-K funds.  Judge Allegra made precisely this point in rejecting the Government’s argument 

that the Price Waterhouse report validated its short-term investment practices with respect to 

Jicarilla’s funds.  He noted that “this report, which was commissioned by the BIA, did not examine 

whether the BIA’s short-term investment practice was prudent during the entire period at issue, let 

alone prudent as to the BIA’s actual investment of Jicarilla’s funds.”  Jicarilla Apache III, 112 

Fed. Cl. at 290 n. 24 (emphasis added).  Judge Allegra’s cautionary note applies here to all three 

of the Government’s new-found experts – none of them analyzed the 326-K funds and offered an 

investment proposal that was based on the investment horizon of those funds. 

In the absence of any linkage between these investment proposals and the 326-K funds, the 

Government is reduced to arguing that “common sense suggests that, if these outside experts had 

been asked to put together a customized proposal for the 326-K Fund, their proposal would be, if 

anything, more conservative than their recommendations for trust funds as a whole.”  (Gov. Br. at 

66; emphasis added)  In other words, the Government now asks the Court to speculate in order to 

establish a link between the investment proposals made by these entities and the prudent 

investment of the 326-K funds – a link that the Government conspicuously failed to establish 

during trial. 

Finally, the Government mischaracterizes the implications of the Price Waterhouse report.  

It boasts that “Interior’s actual investments between 1979 and 1983 outperformed [the RHA 

investment] model during that time period” and claims that “Price Waterhouse said Treasury’s 

[sic] investment performance could not have been improved upon” during this period.  (Gov. Br. 
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at 46 & n. 5; emphasis in the original)  Judge Allegra placed the Price Waterhouse report into 

proper perspective by observing that: 

[it] primarily reflects the happenstance that the BIA’s short-term approach did well 

during the time, relatively close to the study period [1983], in which the yield curve 

was abnormally inverted.  …  Indeed, at another point in its report, Price 

Waterhouse indicated that, under normal circumstances, dominant portfolios 

contain “a substantially larger proportion of longer-term securities than we have 

observed in the BIA portfolios.” 

 

Jicarilla Apache III, 112 Fed. Cl. at 290 n. 24. 

6. The Jicarilla decision establishes that the Government’s investment 

practices were imprudent during the period 1980-1992 

 If this Court agrees with Judge Allegra’s conclusion that the BIA imprudently invested the 

Jicarilla trust funds in too short-term a manner during the period 1980-1992,12 then it necessarily 

follows that the BIA’s investment of the 326-K funds in the same manner during that period was 

imprudent for the same reason.  This follows because the 326-K funds had an even longer 

investment horizon during this period than did the Jicarilla funds.  The Jicarilla trust funds were 

“proceeds of labor” accounts from which the tribe could withdraw funds at any time and, in fact, 

made withdrawals on a recurring basis.  In contrast, the 326-K funds were a judgment award 

account that could not be touched until distribution legislation was enacted and the enrollment 

process was completed.  Thus, if the BIA’s short-term investment practice was imprudent with 

respect to the Jicarilla funds during the 1980-1992 period, it was even more imprudent with respect 

to the 326-K funds. 

                                                 
12 Judge Allegra ruled that “[p]laintiff’s experts convincingly testified that no prudent trustee 

would have invested the Nation’s trust funds in the way that the BIA did. The BIA’s heavy reliance 

on short-term investments reduced the yield on Jicarilla’s portfolios by failing to take appropriate 

advantage of the higher yields available on longer-term instruments.”  112 Fed. Cl. at 290.  “[T]he 

court concludes that by investing the lion’s share of plaintiff’s trust funds in relatively low-

yielding, short-term obligations, defendant breached its fiduciary duty to the Nation.”  Id. at 300. 
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The Government seeks to avoid this logic and argues that “the Jicarilla decision is of little 

comparative value to the Court’s analysis here.”  (Gov. Br. at 52)  But it invokes a spurious reason 

to distinguish this case from Jicarilla.  It notes that Judge Allegra faulted the BIA for not analyzing 

Jicarilla’s cash flow, i.e. its pattern of withdrawals from its trust accounts, to determine the 

investment horizon of those funds (whether the withdrawal pattern required all of the funds to be 

invested in short-term instruments or, instead, permitted some of the funds to be invested longer-

term).  The Government argues that it could not conduct such a cash flow analysis here because 

no funds were flowing, i.e. no funds could be withdrawn from the 326-K account until the time for 

distribution arrived.  This is a distinction without a difference.  While the manner of determining 

the investment horizon may differ as between a “proceeds of labor” and a “judgment award” 

account, in both cases prudent investing dictates that the investment horizon be determined and 

that the trust funds be invested in conformance with that investment horizon.  In both Jicarilla and 

this case, the Government’s short-term investment approach during the 1980-1992 period was 

imprudent because the Government did not attempt to determine the investment horizon of the 

trust funds at issue and to tailor the investments to that investment horizon.  Instead, in both cases, 

the Government invested the tribal trust funds by “us[ing] a static investment approach that fell far 

short of its fiduciary obligation to maximize trust income through prudent investment.”  Jicarilla 

Apache III, 112 Fed. Cl. at 300. 

7. The Government’s investment practices remained imprudent during 

the period 1993-2011 

Judge Allegra did not opine on the prudence of the Government’s investment practices 

after 1992.13  He noted that Jicarilla would be a different case if the trust funds had been invested 

                                                 
13 This issue was reserved for the next phase of the Jicarilla case, but trial of that phase never 

occurred because the parties reached a settlement. 
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in accord with BIA’s October 1992 advice to tribes that “[e]ven if you have cash flow needs, go 

for the three-to-seven year government securities. Avoid the one-year CDs.”  112 Fed. Cl. at 292 

[quoting the document that is JX-259 at p. 02771].  In this case, the Government did alter its 

investment of the 326-K funds in 1993 in accord with this advice to tribes.  But this change was 

insufficient to constitute prudent investment of the funds because the increased maturity structure 

of the portfolio still did not match the long-term investment horizon of the funds.  (Nunes: Tr. 

413:5-13)  “It’s still shorter than we think would have been prudent, and, of course, it only lasts 

for a blip on the radar screen before the portfolio drift takes the funds right back down into a much 

shorter structure than would be prudent.”  (Nunes: Tr. 413:15-25)  In fact, the maturity structure 

at its highest point was less than 8 years, which was barely above the 3-7 year range that the BIA 

was then advising for tribes that had current cash flow needs. 

 Furthermore, as Mr. Nunes observed, the Government’s new approach to the investment 

of the 326-K funds was very short-lived.  The Government soon reverted to its short-term 

investment practices and – as the longer-term securities that were purchased in 1993 matured or 

were sold – the maturity structure of the portfolio drifted back down.  By 1997, the maturity 

structure had dropped back to the same two-year level as before the 1993 increase.  Notably, this 

maturity structure was below the 3-7 year maturity range that the BIA had recommended for tribes 

that had cash flow needs.  The maturity structure then dropped even further – from December 2000 

through December 2004, it was below or just above one year.14 

Although the maturity structure of the portfolio fluctuated considerably over the course of 

this period, the investment horizon of the 326-K funds did not change – it remained long-term until 

                                                 
14 The Government admits that, “as the longer-term securities Interior purchased in the early 1990s 

were maturing, [] Interior chose to invest in shorter-term agency securities and bonds, maintaining 

that approach through the time of distribution ….”  (Gov. Br. at 50) 
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the enactment of the Distribution Act in July 2004.  Consequently, throughout the period from 

1993 until July 2004, the maturity structure of the 326-K portfolio was shorter than the investment 

horizon of the funds and, for most of the period, there was a huge disparity between the maturity 

structure and the investment horizon. 

The enactment of the Distribution Act in July 2004 reduced the investment horizon of the 

326-K funds to approximately 5-10 years, which reflected the time that would be needed to 

formulate and publish distribution regulations and the additional years that would be needed to 

complete the enrollment process.  It took three years, until 2007, to prepare and publish the 

distribution regulations.  At that point, Daisy West accurately projected that an initial distribution 

was still 2-3 years away and that a final distribution was 6-10 years distant.  Yet, throughout the 

period from July 2004 until 2011, the maturity structure of the portfolio remained far shorter than 

the investment horizon of the funds.  The maturity structure was about one year in July 2004; it 

increased to about two years in late 2006 and then remained around or slightly above 2 years until 

April 2010, when it started to fall until it reached zero (i.e. a cash position) in March 2011 before 

the initial distribution.  Thus, the Government’s investment of the funds continued to be imprudent 

throughout this period, as well. 

Accordingly, Judge Allegra’s criticism of the Government’s investment practices during 

the period up until 1992 is equally applicable to the period 1993-2011:  “No prudent trustee would 

have invested the [326-K] trust funds in the way that the BIA did. The BIA’s heavy reliance on 

short-term investments reduced the yield on [the 326-K] portfolio[] by failing to take appropriate 

advantage of the higher yields available on longer-term instruments.”  Jicarilla Apache III, 112 

Fed. Cl. at 290. 

 

Case 1:06-cv-00896-MBH   Document 157   Filed 02/26/18   Page 37 of 61



 33 

IV. THE EVIDENCE ESTABLISHES LIABILITY AS TO THE DOCKET 326-A 

TRUST FUNDS 

 

The Government says very little about the 326-A funds, and for good reason – it has no 

expert who defends the investment of those funds and the evidence demonstrates that the 

Government’s investment practices were plainly imprudent, especially in the period after 1998. 

When the 326-A trust funds came into existence in 1992 and 1995, they were invested in 

essentially the same manner as the 326-K funds.  Until December 1998, they were 

“indistinguishable” from the 326-K funds in terms of their ultimate disposition and their 

investment horizon.  (Nunes: Tr. 302:15-24)  During this period, the investment of the 326-A funds 

was imprudent for the same reasons as the 326-K funds. 

By December 1, 1998, however, the BIA knew that the 326-A funds would not be 

distributed and instead would be used to establish a permanent education fund for the benefit of 

WSIG.  (JX-312 at p. 47623)  This development should have prompted a shift of the funds into an 

entirely long-term portfolio – in contrast to the 326-K portfolio, which RHA opined should have 

been broadly diversified and would have contained a substantial portion of short-term and 

intermediate-term bonds.15  (Nunes: Tr. 310:3-7)  “[W]e think that that’s the prudent approach 

when you have funds whose principal can never be invaded.”  (Nunes: Tr. 307:1-3)  Even the 

Government admits that “endowment funds are explicitly established for the long-term” (Gov. Br. 

at 43) and, by December 1998, the 326-A “funds were earmarked for use as a permanent education 

account, whose principal was never to be paid out.”  (Gov. opening statement, Tr. 55:14-18) 

But the Government’s investment of the 326-A funds did not change by an iota after they 

were earmarked as an endowment fund.  For the next decade, the Government continued to invest 

                                                 
15 Almost half of RHA’s investment model for the 326-K funds during the 1990s – 45% – was 

composed of short- and intermediate-term bonds. 
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the 326-A funds in the same short-term manner that it invested the 326-K funds.  As of December 

31, 2007, “[t]he average weighted portfolio maturity equals 1.6 years (effective maturity).”  (JX-

392 at p. 05477)  The weighted average maturity of the portfolio did not increase until the start of 

2009, when it spiked briefly to almost 10 years.  Then the maturity structure drifted back down 

and stayed in the range of 6 to 8 years until the start of 2012, when it increased to 14 years.  

Thereafter it remained above 10 years.  Mr. Nunes testified that the investment of the 326-A funds 

remained imprudent “[u]ntil maybe 2012-ish” because “it still is much shorter than we think would 

be optimal and prudent.”  (Nunes: Tr. 312:7-13) 

The Government now argues feebly that “Plaintiffs … fail to take proper account of the 

uncertainty that attended these Funds prior to legislation passing in 2004 that designated the Funds 

for long-term educational purposes.”  (Gov. Br. at 72)  Once again the Government invokes 

“uncertainty” in an effort to defend its plainly imprudent investment practices.  But the actual level 

of uncertainty was minimal or non-existent.  Any realistic assessment of the disposition of the 326-

A funds from December 1998 onward would have concluded that, in all probability, they would 

become an endowment fund and should be invested as such.  But the Government neither analyzed 

the investment horizon of the funds nor invested them properly.  It did not lengthen the maturity 

structure of the funds at all in response to them being earmarked as an endowment fund.  Instead, 

it continued to invest them as though they were likely to be distributed in their entirety sometime 

in the near future.  This is the epitome of imprudent investment that ignores the investment horizon 

of the funds being invested. 

Lest there be any doubt that the Government was asleep at the switch in performing its 

duties as a trustee, it persisted in its short-term investment of the 326-A funds even after they 

became an endowment fund as a matter of law in July 2004.  As noted above, on December 31, 
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2007 – three-and-a-half years after the enactment of the Distribution Act – the weighted average 

portfolio maturity was only 1.6 years.  (JX-392 at p. 05477)  The maturity structure of the portfolio 

did not increase until the start of 2009, four-and-a-half years after the enactment of the Distribution 

Act.  And the maturity structure of the portfolio did not move into the long-term range and become 

arguably prudent until 2012, eight years after the enactment of the Distribution Act. 

As WSIG noted in its opening brief, the evidence regarding the investment of the 326-A 

funds reinforces the conclusion that the Government invested the 326-K funds imprudently.  It is 

indisputable that, from 1999 until at least 2009, the persons responsible for investing the 326-A 

funds were not conducting the requisite analysis of the investment horizon for those funds, or else 

were ignoring the available evidence.  Instead, they invested the 326-A funds in a reflexive and 

imprudent short-term manner.  The same persons were responsible for investing the 326-K funds 

and they engaged in the same imprudent practices with respect to the investment of those funds, 

as well. 

V. DAMAGES HAVE BEEN PROVEN  

 The controlling authority on awarding damages in a breach of trust case is Confederated 

Tribes of Warm Springs Reservation of Or. v. United States, 248 F.3d 1365 (Fed. Cir. 2001) (Warm 

Springs).  Judge Allegra began his damages analysis in Jicarilla by setting forth several key rules 

that Warm Springs establishes.  Jicarilla Apache III, 112 Fed. Cl. at 304-05.  First, in determining 

damages, courts attempt to put the beneficiary in the position in which it would have been absent 

the breach.  Warm Springs, 248 F.3d at 1371.  Second, once the beneficiary has shown a breach of 

the trustee’s duty and a resulting loss, the risk of uncertainty as to the amount of the loss falls on 

the trustee.  Id.  Third, where several alternative investment strategies would have been equally 

plausible, the court should presume that the funds would have been used in the most profitable of 

Case 1:06-cv-00896-MBH   Document 157   Filed 02/26/18   Page 40 of 61



 36 

these.  The burden of proving that the funds would have earned less than that amount is on the 

breaching fiduciary and any doubt or ambiguity should be resolved against it.  Id. 

The Government omits any mention of Warm Springs or these rules in its discussion of 

damages in this case.  Instead, citing a number of cases that do not involve breach of trust, the 

Government argues that damages must be proven with reasonable certainty.  (Gov. Br. at 93-94)  

But Warm Springs is to the contrary.  The Federal Circuit stated: 

The [trial] court was also wrong to refuse to award damages on the ground that any 

award would be speculative. It is a principle of long standing in trust law that once 

the beneficiary has shown a breach of the trustee's duty and a resulting loss, the risk 

of uncertainty as to the amount of the loss falls on the trustee. The Second Circuit 

applied that principle in setting forth the proper damages analysis in Donovan v. 

Bierwirth, 754 F.2d at 1056: 

 

Where several alternative investment strategies would have been equally 

plausible, the court should presume that the funds would have been used 

in the most profitable of these. The burden of providing that the funds 

would have earned less than that amount is on the fiduciaries found to be 

in breach of their duty. Any doubt or ambiguity should be resolved against 

them. 

 

248 F.3d at 1371 (emphasis added).  The Federal Circuit reiterated this point as it proceeded to 

analyze the facts:  “The only question is whether the proof of loss was too speculative to support 

any recovery at all, as the trial court held.  Under the foregoing principles of trust law, the Tribes 

should not have borne the risk of uncertainty as to precisely how much the green timber would 

have sold for if it had not been prematurely harvested.”  Id. at 1372 (emphasis added). 

 Judge Allegra carefully followed the teaching of Warm Springs in analyzing damages in 

Jicarilla.  Although the Government attempts to ignore the rules established by Warm Springs, 

those rules govern the analysis of damages in this case. 
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 A. The Docket 326-K Trust Funds 

1. The RHA investment model provides the appropriate basis for 

calculating damages 

 

 The arguments the Government raises about damages in this case essentially replicate the 

arguments it presented in Jicarilla.  In this case, as in Jicarilla, “[b]oth parties employ investment 

modeling techniques to calculate the [] damages.”  Jicarilla Apache III, 112 Fed. Cl. at 305.  In 

both cases, “the parties varied approaches yield very different damage figures” and “the parties 

disagree greatly as to the financial features of the hypothetical portfolio that should act as a proxy 

for how a prudent investor would have invested the trust funds.”  Id. at 306.  In both cases “plaintiff 

assumes a mix of investments … that includes a much greater percentage of long-term instruments 

[whereas] defendant’s … damage estimate assumes a portfolio mix roughly equivalent to that in 

the original portfolio.”  Id. at 306-07.  Given the similarities between the two cases and the fact 

that both involve the same damages experts (with Mr. McLean stepping into Dr. Alexander’s 

shoes), Judge Allegra’s analysis of the parties’ competing damages models in Jicarilla is very 

persuasive authority for how this Court should assess the competing models in this case. 

 In Jicarilla, RHA used the Barclays U.S. Treasury (UST) index “as a benchmark for 

determining the performance of a properly invested portfolio.”  112 Fed. Cl. at 307.  Judge Allegra 

noted that the use of an index as the benchmark is “based neither upon the notion that there would 

be active management of the tribal trust funds nor upon any assumption that the funds would have 

been invested so as to generate an extraordinary performance that beat the market.”  Id. at 308.  

RHA opined that “the use of this index was … consistent with Jicarilla’s demonstrated liquidity 

needs—a view that this court has confirmed in concluding that the BIA’s short-term investment 

practices constituted a breach of trust.”  Id.  Judge Allegra concluded that “a portfolio patterned 

after the Barclays UST represented a reasonable proxy for how the trust funds in question should 
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have been invested.  And, on that basis, the court concludes that the model proposed by plaintiff 

provides a reasonable and appropriate basis for calculating the damages owed here.”  Id. at 309. 

Judge Allegra rejected the alternative damages model proffered by Dr. Alexander, which 

was based on “a portfolio mix roughly equivalent to that in the original portfolio.”  Id. at 307.  

“[B]ased upon the strength of its liability findings, the court cannot remotely accept Dr. 

Alexander’s damages model ….”  Id. at 308-09.  Judge Allegra elaborated on his reasoning: 

While the record suggests that the BIA often invested in very short-term 

obligations, there is no evidence that this was necessary to meet the Nation’s true 

liquidity needs. Even assuming arguendo that there was a periodic need for the BIA 

to have cash on hand, there is no reason to believe that the BIA could not have 

produced that cash by selling longer-term securities ….  To the extent that the sale 

of such instruments might have produced gain or loss, this was accounted for in the 

Barclays UST, which presumed that there would be periodic sales of the 

instruments in that index. 

 

Id. at 309-10 (emphasis added).16 

 Judge Allegra’s analysis is equally applicable here.  Once again, RHA utilizes Barclays 

indices as its benchmarks for determining the performance of a properly invested portfolio.  These 

indices are passive, mechanical representations of market performance and are based neither upon 

the notion that there would be active management of the trust funds nor upon any assumption that 

the funds would have been invested so as to generate an extraordinary performance that beat the 

market.  RHA has opined that these benchmarks – a 50/50 mix of the Barclays UST index and the 

Barclays Long-Term U.S. Treasury (LT) index for the period 1980-2004; the Barclays UST for 

the period 2004-2011 – are consistent with the investment horizon of the 326-K funds during those 

                                                 
16 Because the Barclays index reflects the changing value of bonds as the interest rate fluctuates, 

it accurately captures any gain or loss that would occur if some portion of the portfolio was sold 

at a particular time.  In Jicarilla there were withdrawals on an ongoing basis whose impact was 

captured accordingly.  In this case, there were no withdrawals until the funds were distributed.  But 

the Barclays indices capture the gain or loss that would have occurred when the maturity structure 

of the 326-K portfolio was changed in 2004 and 2011. 
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periods.  In contrast, Mr. McLean has proffered a series of alternative benchmarks based on 

maturity structures roughly equivalent to that in the original 326-K portfolio.17  As in Jicarilla, if 

this Court concludes that the Government’s investment practices constituted a breach of trust, it 

will confirm the appropriateness of using longer-term investment benchmarks as RHA does and 

the inappropriateness of the short-term benchmarks proffered by Mr. McLean. 

 In Jicarilla, Judge Allegra found that the RHA investment model “provides a reasonable 

and appropriate basis for calculating the damages owed here.”  112 Fed. Cl. at 309.  He noted that 

“[t]he court would reach these conclusions even if the burden of proof on these issues were on the 

Nation. But, it is important to remember that that is not the case.”  Id.  He then reiterated the three 

Warm Springs rules about proof of damages and concluded: 

In the court’s view, the record amply shows that plaintiff’s damages model reflects 

an investment strategy that was at least as plausible as the alternatives offered by 

defendant—indeed, a strategy much more plausible than those alternatives—

requiring the court to presume that the funds would have been invested in this 

fashion. Defendant has not borne its burden of demonstrating otherwise. 

 

Id. (emphasis added).  Accordingly, Judge Allegra awarded damages in the amount calculated by 

the RHA investment model. 

Here, likewise, the issue before the Court is whether the RHA investment model reflects 

an investment strategy that is at least as plausible as the alternatives offered by the Government.  

If so, it furnishes the appropriate measure of damages.  Based upon the evidence presented 

regarding the investment horizon of the 326-K funds, the RHA investment model is not only as 

plausible as the alternatives offered by the Government, it is much more plausible than those 

                                                 
17 Alternative portfolios #2-#5 and #9-#13 at JX-422 at p. 06755.  The remaining three alternative 

portfolios (#6, #7, and #8) do not comply with Warms Springs because they purport to “correct” 

the RHA model by removing the “windfall profits” (i.e. the capital gains) caused by the significant 

interest rate declines that occurred during the 1980s. 
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alternatives.  Therefore, WSIG is entitled to the amount of damages calculated by the RHA model, 

which is $216,349,883.10. 

2. The Government’s criticisms of the RHA investment model are 

baseless 

 Because it cannot credibly defend the plausibility of its alternative damages models, the 

Government launches a series of attacks on the RHA investment model.  All of them are baseless. 

a. The investment benchmarks do not dictate how the trust funds 

should have been invested 

 The Government argues that what it calls the RHA “portfolio” is “imaginary” and 

“represents a financial impossibility [because] indices such as the Barclays index cannot be 

invested in directly.”  (Gov. Br. at 81 & n. 11)  This is a disingenuous argument that deliberately 

distorts the purpose of the benchmark in RHA’s model.  The investment benchmark is a measure 

of reasonably achievable performance, not a blueprint for how the 326-K funds should have been 

invested.  Mr. Nunes was explicit that RHA was “[a]bsolutely not” saying that the funds should 

have been invested like the benchmark.  (Nunes Tr. 291:21–25)  He explained: 

So the benchmark represents what are readily achievable returns in the most 

conservative securities that are out there. Once that’s -- you know, we understand 

that, in practical terms, if you brought 100 portfolio managers in and said, “Okay, 

you need a -- you have a fixed-income portfolio you are going to manage, and you 

need to manage it to be a sort of lower long-term portfolio,” you are going to end 

up with 100 portfolios. So we are not dictating securities here.  We’re not dictating 

what the portfolio actually should have looked like.  

  

The discipline is that it’s going to be properly aligned in its maturity structure, and 

it’s going to be a diversified portfolio. And the benchmark gives us that measure of 

what that would look like in the market in real time, because this is real market 

performance over, you know, whatever it is, the 30-odd year time horizon. 

 

(Nunes Tr. 292:13-293:5) 

 As Judge Allegra explained in Jicarilla, RHA “seeks to calculate damages by using a 

market index as a benchmark for determining the performance of a properly invested portfolio.”  
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112 Fed. Cl. at 307 (emphasis added).  The benchmark “is a passive, mechanical representation of 

market performance for a defined debt instrument market.”  Id.  Furthermore, it is “based neither 

upon the notion that there would be active management of the tribal trust funds nor upon any 

assumption that the funds would have been invested so as to generate an extraordinary 

performance that beat the market.”  Id. at 308.  Thus, other than specifying a diversified “lower 

long-term portfolio” (during the period 1980-2004) the benchmark does not dictate which 

securities should have been included in that portfolio, exactly what the maturity structure should 

have been,18 when those securities should have been bought or sold, or how the portfolio should 

have been managed (i.e. actively or passively). 

 As Mr. Nunes recognized, 100 different portfolio managers would have come up with 100 

different portfolios for the 326-K funds, all of which might have been prudent.  But they would 

not have achieved exactly the same performance over the course of the period at issue; some would 

have performed better than others.  The purpose of a benchmark is not to select among those 100 

different portfolios (i.e. to dictate how the funds should have been invested) but instead to establish 

a measure of reasonably achievable performance for a portfolio that was prudently invested during 

the period at issue.  By using the Barclays indices, RHA chose as its benchmark the average 

performance for the market as a whole for bonds having the maturities included in the benchmark. 

 Thus, the Government’s argument that the Barclays indices cannot be invested in directly 

is beside the point because that is not their function.  Furthermore, Judge Allegra explicitly rejected 

                                                 
18 For the period 1980-2004, RHA created a long-term benchmark by utilizing a 50/50 mix of the 

Barclays UST index and the Barclays LT index.  About 55% of this benchmark consists of long-

term bonds with maturities in excess of ten years (McLean: Tr. 837:4-18), 25% consists of short-

term bonds with maturities of 1-5 years (Nunes: Tr. 296:5 – 297:1), and the remaining 20% consists 

of intermediate-term bonds.  But this does not mean that a prudent portfolio had to have the same 

maturity structure.  It simply meant that this particular maturity structure would be used as the 

yardstick for measuring the performance of a prudently invested 326-K portfolio. 
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the Government’s argument in Jicarilla: 

Defendant complains that the use of such indices is inappropriate unless it can be 

shown that the exact mix of assets reflected in an index could have been purchased 

by investors. Adoption of this argument, however, would impose unreasonable 

limitations on the recovery of damages—while awards may not be speculative, 

approximations certainly are appropriate. 

 

112 Fed. Cl. at 307 n. 52. 

 The Government’s argument that the Barclays indices are inconsistent with Interior’s “buy 

and hold” investment policy (Gov. Br. at 60-62) is misplaced for the same reason.  The Barclays 

indices include, on a quarterly basis, the gains and losses on the bonds being tracked.  See Jicarilla 

Apache III, 112 Fed. Cl. at 307.  Robert Winter testified that the Office of Special Trustee would 

have to buy and sell on the same frequency “in order to mimic the performance” of the benchmark 

and that such frequent buying and selling “is prohibited in our policy as something that is too 

risky.”  (Gov. Br. at 61 quoting Winter’s testimony)  But the Barclays indices are performance 

benchmarks, not investment strategies, and they do not require that bonds be bought or sold at any 

particular time.  They do not dictate that a portfolio manager must follow an active trading strategy 

as opposed to a “buy and hold” strategy. 

   b. Interior’s investment policy does not preclude capital gains 

 The Government next argues that the “vast majority of the profit the [RHA] model 

produces ($210 of $216 million) is capital gains” (Gov. Br. at 62) and that Interior’s “buy and 

hold” investment policy precluded it from realizing capital gains.  (Gov. Br. at 107-08)  Were this 

argument true, it would indicate that Interior’s “buy and hold” policy is imprudent.  But the 

argument fails on multiple levels. 

 First, the Government’s contention that $210 million of the RHA damages figure consists 

of capital gains is not true.  This argument is based on a misleading analysis in which Dr. Alexander 

and Mr. McLean purported to strip out the “windfall” capital gains from the RHA model.  Their 
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calculations involved reinvesting the entire 326-K portfolio every month and disregarding any 

capital gain or loss by assuming that just the yield on each bond is earned.  As Dr. Goldstein noted, 

this eliminates the ability of a “buy and hold” investor to lock-in and benefit from a high interest 

rate for the life of the bond.  (JX-425 at p. 07142)  Instead, each month the investor effectively 

trades in his existing portfolio for a new portfolio at a lower interest rate (if the rates are generally 

declining as they were during the 1980s).  Dr. Goldstein explained that the result of using this 

approach is to “massively undervalue the amount that [the investor] would have had.”  (Goldstein 

Tr. 1018:2)  “[I]t’s going to understate because you neither get the benefit of kind of a buy and 

hold strategy where you can lock in higher rates, nor do you get the capital gain if you were going 

to roll it over [i.e. sell and repurchase] every month.”  (Goldstein Tr. 1019:10-14) 

 To illustrate his point, Dr. Goldstein constructed a simple buy-and-hold investment model 

in which a combination of 10-year and 20-year Treasury bonds were bought and held to maturity 

between 1980 and mid-2004, and 1-year Treasury bonds were bought and held to maturity 

thereafter.  As opposed to the mere $6 million in yield that the Alexander-McLean analysis says 

longer-term investments would have produced during this period, Dr. Goldstein’s model produces 

a yield of $127 million and, if capital gains are taken when the investments were finally sold in 

2011 to make the distribution, the total rises to $160 million.  (JX-425 at pp. 07142-44) 

 Second, at no time during the period at issue did the Government have a policy that 

mandated a rigid “buy and hold” investment strategy and forbade sales prior to maturity.  Indeed, 

the Government did not have any formal investment policy until 1997, more than halfway through 
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the period at issue.  (JX-280)19  When that investment policy came into existence, one subject it 

addressed was “‘Holding’ versus ‘Trading’” and it provided as follows: 

Because OTFM has a small number of investment managers responsible for the 

investment management of over 1450 separate portfolios, OTFM will purchase 

securities with the intent to hold each security until maturity, while realizing that 

sales can and may occur prior to maturity for some of the following reasons: 

 

1. When account review present obvious opportunity for portfolio 

enhancement from the reinvestment of sales proceeds into comparable 

maturities thereby improving yield or quality without adversely affecting 

overall quality, mix or maturity of the investment portfolio. 

 

(JX-280 at p. 03029)  The policy added that “[i]nfrequent investment portfolio restructuring carried 

out in conjunction with a prudent overall risk-management plan that does not result in a pattern of 

gains being taken and losses deferred will generally be viewed as an acceptable practice within the 

context of an investment portfolio.”  (Id. at p. 03030)  Thus, the policy espoused a preference for 

a less active, general “buy and hold” approach as opposed to an approach based on active trading 

on an ongoing basis.  But it did not prohibit sales before maturity and it explicitly recognized that 

such sales are appropriate when they can benefit the portfolio. 

 Third, the Government in fact sold securities in the 326-K portfolio in advance of maturity 

on repeated occasions.  Mr. Nunes testified that, during the period from March 1992 to August 

2011, there were 74 instances in which securities were sold before maturity.  Twelve of these 

transactions incurred capital losses that totaled approximately $744,000.  Thirty-four transactions 

resulted in capital gains totaling about $4.45 million.  The remainder of the transactions resulted 

                                                 
19 The Government cites a two-page 1966 BIA memorandum about investing Indian trust funds.  

But it does not establish any investment policy nor does it dictate a “buy and hold” investment 

approach.  It says simply that “Government-backed securities, while basically safe, can result in 

losses unless held to maturity.  Consequently, any investment program must be designed with 

built-in features to assure a high status of liquidity, thus providing ready cash when required for 

emergency needs or to take advantage of possible extraordinary reinvestment opportunities.”  (JX-

5 at p. 00102) 
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in neither a capital gain nor a capital loss.  (Nunes: Tr. 411:15 – 412:7)  This confirms that the 

Government’s investment policy did not preclude taking capital gains when the opportunity to do 

so presented itself.  The Government’s very short-term investment practices from 1980-1992 and 

from 1997 onward precluded most opportunities for advantageous sales of securities in advance 

of maturity.  Had the funds been properly invested, there would have been considerably more 

opportunities to realize capital gains. 

 For all of these reasons, the Government’s argument fails.  The claim that a “buy and hold” 

strategy precludes investors from reaping the benefits of a bull market in bonds is spurious, as Dr. 

Goldstein demonstrated.  Further, the Government had no “buy and hold” investment policy until 

1997, at the end of the major bond bull market that accompanied the decline in interest rates during 

the 1980s.  And the Government’s investment policy, once it came into being, did not preclude 

sales in advance of maturity when it would be advantageous to the portfolio. 

 Moreover, if it could be shown that the Government’s investment policy precluded the 

Government from achieving the investment returns shown by the RHA model, that would 

demonstrate the invalidity of the Government’s policy rather than the invalidity of the RHA model.  

The Government’s investment policy cannot override – or undermine – its statutory obligation to 

maximize the return on the investment of all trust fund monies.  25 U.S.C. § 4043(b)(2)(B).  The 

RHA investment model uses as its benchmark the average performance of all bonds with the 

appropriate maturity structure during the years at issue.  If the Government’s policy condemned 

tribal trust funds to achieving a below-average return, that would demonstrate the imprudence of 

the policy, not the benchmark.  The Government argues that its investment policies are entitled to 

at least some deference (Gov. Br. at 57), but the level of deference afforded to an agency’s policy 

varies from “great respect” to “near indifference,” depending upon the persuasiveness of the 
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agency’s position.  See United States v. Mead Corp., 533 U.S. 218, 228 (2001).  The agency’s 

limited resources – “OTFM has a small number of investment managers responsible for the 

investment management of over 1450 separate portfolios” – is not a persuasive reason for adopting 

an investment policy that would hobble the Government’s ability to maximize investment return, 

especially when Congress has dictated that the Secretary of the Interior shall “[p]rovid[e] adequate 

staffing, supervision, and training for trust fund management and accounting.”  25 U.S.C. § 

162a(d)(7). 

   c. The RHA model is not hindsight-driven 

 Finally, the Government argues that the RHA investment model is inadmissible because it 

is “fatally infected with hindsight bias” and “is demonstrably result-driven, designed to maximize 

damages at the expense of integrity.”  (Gov. Br. at 83)  This shrill accusation is refuted by the 

evidence and the law. 

 Why is the RHA investment model results-driven?  Because, according to the Government, 

“the damage calculation results from ‘historical circumstances present during the damages period 

that were, in part, unique and unknowable ex ante’ and from ‘interest rate movements’ that were 

both ‘unpredictable and unparalleled.’”  (Gov. Br. at 84, quoting Alexander/McLean report)  This 

is exactly what the law requires.  “In determining the amount of damages for a breach of the 

trustee’s fiduciary duty with regard to investments of the trust property, courts attempt to place the 

beneficiary in the position in which it would have been absent a breach.”  Warm Springs, 248 F.3d 

at 1371.  Accordingly, the damages that accrue during a bull market will be greater than the 

damages that accrue during a bear market.  If the Docket 326-K funds had been prudently invested 

in a long-term portfolio, they would have benefited from the “historical circumstances present 

during the damages period” and the RHA investment model properly takes those circumstances 
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into account by choosing a benchmark that is based on the average performance of the relevant 

bond markets during that period of time. 

 Why else is the RHA investment model results-driven?  The Government claims that this 

conclusion is proven by considering a series of “what if” questions.  Although the Government 

now asserts that these questions “jump out when considering [RHA’s] conveniently constructed 

portfolio” (Gov. Br. at 85), these questions did not occur to Dr. Alexander or Mr. McLean when 

they prepared their initial report in April 2015 (JX-422) or when they prepared their supplemental 

report in September 2015 (JX-426).  These issues were not raised until a year later in a declaration 

by Dr. Alexander dated June 23, 2016.  (DX-2012) 

In fact, as discussed below, there is no basis in the evidence for any of these “what if” 

scenarios.  “An expert’s opinions must be based on the evidence in the case, and, if he bases his 

opinions on empirical assumptions, those assumptions must be supported by evidence.”  In re 

Ready-Mixed Concrete Antitrust Litig., 261 F.R.D. 154, 165 (S.D. Ind. 2009).  “An expert’s 

opinion should be excluded when it is based on assumptions which are speculative and not 

supported by the record.”  Tyger Constr. Co. v. Pensacola Constr. Co., 29 F.3d 137, 142 (4th Cir. 

1994).  Here, these alternative scenarios are based on nothing more than “why not” postulations: 

RHA used the Barclays UST index as the benchmark for 2004-2011 “[s]o why not for the entire 

period?” (Gov. Br. at 91); RHA used a long-term benchmark for 1981-2004 and an intermediate-

term benchmark for 2004-2011, so “[w]hy not do it the other way around ….?”  (Gov. Br. at 93)  

“Clearly, ‘why not’ and ‘anything’s possible’ will not constitute valid expert opinions no matter 

how well disguised in the fancy clothes of an expert report.”  Damian D. Capozzola, Expert 

Witnesses in Civil Trials, Effective Preparation and Presentation § 2:21 (2017-2018 ed.).  “Why 
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not” is not a valid premise for an expert opinion, nor does it provide a valid basis for one expert to 

criticize the opinion of another expert. 

   d. The Alexander/McLean “what if” scenarios are spurious  

 For purposes of framing their “what if” scenarios, Dr. Alexander/Mr. McLean divided the 

life of the 326-K funds into six time periods:  (1) 12/79-8/80, (2) 8/80-8/81, (3) 9/81-7/04, (4) 

8/04-12/10, (5) 1/11-6/11, (6) 7/11-end.  (Gov. Br. at 86)  The first period is the time from the 

funding of the 326-K account until the point at which RHA opines that the BIA should have 

realized that the investment-horizon for the funds was long-term and started to adjust the maturity 

structure of the portfolio accordingly.  The second period is the one-year transition period in the 

RHA model to effect the change to a long-term portfolio.  The third period is the time until the 

enactment of the Distribution Act, during which the RHA model uses as its benchmark the 50/50 

blend of the Barclays UST index and the Barclays LT index.  The fourth period is the time after 

the Distribution Act became law until the completion of the enrollment process, during which the 

RHA model uses as its benchmark the Barclays UST index.  The fifth period is the six-month 

transition period to change the portfolio into cash.  The sixth period is the time after the portfolio 

is entirely in cash and awaiting distribution. 

    1. The first “what if” scenario 

 The first “what if” scenario posits that the 326-K funds should have immediately been 

invested in a long-term portfolio on the day the account was created, rather than left in short-term 

investments until August 1980 and then transitioned into a long-term portfolio over the course of 

a year as the RHA model does.  If this had happened, Mr. McLean testified that the damages would 

have been reduced by $69.9 million – a result attributable to the fact that there was an inverted 
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yield curve during much of the period between December 1979 and August 1981.20  But there is 

no evidence which supports such an investment approach.  Indeed, the Government is now arguing 

that liability and damages should have attached even earlier than RHA opined, starting in 

December 1979.  In contesting liability, the Government argued just the opposite and vigorously 

criticized RHA’s opinion that the long-term investment horizon of the funds had become evident 

by August 1980. 

Mr. Nunes testified that the August 1980 “denial from Congress of the 90-day extension, 

building on everything that we’ve talked about leading up to that denial, was a true line of 

demarcation … to lengthen the portfolio.”  (Nunes: Tr. 268:6-14)  He explained that, until that 

point, RHA was “giving the Government the benefit of the doubt, we put the -- from our modeling 

standpoint, we put the portfolio as cash.”  (Nunes: Tr. 267:16-18)  The Government now contends 

that RHA giving it the benefit of the doubt with respect to liability should be treated by the Court 

as evidence of hindsight bias with respect to damages.  This is the “heads I win, tails you lose” 

approach to advocacy.21 

The Government also faults RHA for including a one-year transition period and argues that 

it was intended to drive up damages rather than, as Mr. Nunes testified, because an immediate shift 

of the entire portfolio would be imprudent:  “To suggest that you would immediately dump the 

26.1 million in cash, in a sense overnight, into whatever portfolio -- long term, short term, 

intermediate term – it’s just not the way it’s done.  …  It’s an – it would be the epitome of imprudent 

                                                 
20 “The first year of the investment period featured a historically unprecedented rate inversion ….”  

(Gov. Br. at 87) 
21 It should also be noted that the Government, in making this argument, quotes testimony that Mr. 

Nunes gave at deposition that was not introduced at trial.  (Gov. Br. at 86 & n. 12)  It is fundamental 

that “[n]othing can be treated as evidence which is not introduced as such.”  United States v. 

Abilene & S. Ry. Co., 265 U.S. 274, 288 (1924). 
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management.”  (Nunes: Tr. 1155:24 – 1156:9)  The Government contends that Mr. Nunes’ 

testimony is contradicted “by Mr. Nunes himself” in four ways (Gov. Br. at 89), but this contention 

does not withstand scrutiny: 

1. The Government notes that, at deposition, Mr. Nunes said he considered transitioning 

the whole $26 million immediately.  RHA ultimately rejected this idea, however, 

because it would be imprudent. 

2. The Government notes that the RHA model for the 326-A funds invests all of them 

immediately.  But the 326-A funds were a small fraction of the amount of the 326-K 

funds:  $823,752.64 for Docket 326-A-1 and $29,396.60 for Docket 326-A-3. 

3. The RHA investment model does not include a transition period when the portfolio 

structure of the 326-K funds changes from long- to intermediate-term in 2004 upon the 

enactment of the Distribution Act.  Mr. Nunes acknowledged this omission and said 

forthrightly that “[i]n hindsight, I wish we had [included a transition period in 2004], 

because I think it would be more consistent. The one thing I can say, though, is that if 

we had used a transition period, … then it would have increased our damage 

calculations by some amount.”  (Nunes: Tr. 298:7-12; emphasis added)  Thus, the 

omission of a transition period in 2004 undercuts the Government’s argument that RHA 

deliberately added such periods to boost damages. 

4. The Government notes that the RHA investment model for the Jicarilla trust funds 

invested all of them immediately, without a transition period.  But, the Jicarilla funds 

were a small fraction of the amount of the 326-K funds:  $2.3 million as opposed to 

$26.1 million.  See Jicarilla Apache III, 112 Fed. Cl. at 280. 
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2. The second “what if” scenario 

The second “what if” scenario posits that the RHA investment model should have used the 

Barclays UST index as its benchmark for the period from 1981-2004, rather than the 50/50 mix of 

the Barclays UST index and the Barclays LT index.  This would have reduced the damages by $71 

million.  It is no surprise that using a shorter-term benchmark reduces the damages.  But this 

exercise is pointless because there is no basis in the evidence for using the Barclays UST as the 

measure of damages for the 1981-2004 period. 

The Government’s rationale for using the Barclays UST index as the benchmark for 1981-

2004 is that RHA used it for 2004-2011 and “[s]o why not for the entire period?”  (Gov. Br. at 91)  

As discussed above, “why not” is not a valid basis for one expert to criticize the opinion of another 

expert.  Furthermore, the answer to the question “why not” is that the evidence does not support 

using the Barclays UST index as the benchmark for the entire period 1981-2011.  RHA and Dr. 

Goldstein both opined that the 326-K funds had a long-term investment horizon prior to the 

enactment of the Distribution Act and an intermediate-term horizon thereafter.  As Mr. Nunes 

explained, the maturity structure of the Barclays UST is intermediate-term rather than long-term.  

In selecting appropriate investment benchmarks for its model, RHA properly matched the term-

structure of the benchmark to the investment horizon of the 326-K funds – it used a long-term 

benchmark from 1981-2004 and an intermediate-term benchmark thereafter, rather than using the 

same benchmark for both periods.  This is the epitome of prudent investing.  It is not evidence of 

hindsight bias. 

Desperate to come up with some basis to support the use of the Barclays UST as the 

appropriate benchmark for 1981-2004, the Government again invokes its supposed “outside 

experts” – American Indian National Bank/Lehman Management Company, Price Waterhouse, 
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and Security Pacific Bank.  This grasp at straws fails for multiple reasons.  First, as discussed 

above, these entities did not qualify as experts or testify in this case.  Second, the investment 

proposals that they made were not specific to the 326-K funds.  Third, no expert who did testify 

said that their proposals would have been a prudent way of investing the 326-K funds.  Finally, as 

the Government admits, their proposals involved portfolios of much shorter duration than the 

seven-year average maturity of the Barclays UST.  (Gov. Br. at 91)  In sum, there is simply no 

basis in the evidence for using the Barclays UST as the measure of damages for 1981-2004 and 

the Government’s criticism of RHA for not adopting this benchmark is empty posturing. 

   3. The third “what if” scenario 

The third “what if” scenario simply combines the first two scenarios, positing that all the 

326-K funds are immediately invested in December 1979 and the Barclays UST index is used as 

the benchmark for the entire period at issue.  This has the effect of decreasing the damages figure 

by $109.9 million.  (Gov. Br. at 92)  But this combination has all the flaws of the first two scenarios 

and is unpersuasive for the same reasons.  

   4. The fourth “what if” scenario 

The final “what if” scenario reverses the order of the benchmarks in the RHA investment 

model – it utilizes the Barclays UST index as the benchmark for the period 1981-2004 and the 

50/50 mix of the Barclays UST index and the Barclays LT index for the period 2004-2011.  The 

rationale for this scenario is nothing more than the invalid premise “[w]hy not do it the other way 

around ….?”  (Gov. Br. at 93)  The answer to this question is obvious – because the investment 

horizon of the 326-K funds became shorter upon enactment of the Distribution Act.  There is no 

basis whatsoever for using a longer-term investment benchmark after passage of the Distribution 
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Act than before it was enacted.  No expert testified that this would be a prudent approach to 

investing the funds.  To the contrary, it is patently imprudent. 

These “what if” scenarios were dreamed up by Dr. Alexander/Mr. McLean a year after 

their original reports in an effort to come up with lower damages figures than the RHA model 

provides.  Rather than being tied to the evidence and concepts of prudent investment, they are 

based on flights of fancy.  The contention that these scenarios demonstrate that the RHA model is 

results-driven is preposterous.  The truth is exactly the opposite – these “what if” scenarios are 

themselves results-driven. 

In sum, the evidence fails to support the Government’s contention that the RHA investment 

model is hindsight-driven to maximize the amount of alleged damages.  To the contrary, the RHA 

model – unlike the welter of alternatives advanced by Mr. McLean and the Government – is tied 

directly to the evidence of liability and, in particular, to the investment horizon of the 326-K funds.  

As Mr. Nunes testified, “Once the maturity structure -- once we determine what we believe the 

prudent maturity structure should be, that’s it. There’s no custom tailoring [of the model] based on 

market conditions whatsoever.”  (Nunes: Tr. 1151:7-10) 

B. The Docket 326-A Trust Funds 

The Government says nothing about the calculation of damages with respect to the Docket 

326-A funds, effectively conceding this issue.  It does not present any alternative to the RHA 

investment model.  “[T]he government’s failure to present such a model undermine[s] its efforts 

to challenge the model presented by the … Plaintiffs.”  Southern Cal. Fed. Sav. & Loan Ass’n. v. 

United States, 422 F.3d 1319, 1338 (Fed. Cir. 2005). 

RHA’s investment model for the 326-A funds used the same benchmark as for the 326-K 

funds for the period through December 1998 – a 50/50 mix of the Barclays UST index and the 

Barclays LT index – because the investment horizons for the 326-A and 326-K funds were the 
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same.  (Nunes: Tr. 313:17-21)  Once the 326-A funds were earmarked for a permanent education 

fund, RHA transitioned its benchmark over a six-month period to solely the Barclays LT index.  

(Nunes: Tr. 314:3-10)  Using these benchmarks, the RHA investment model computed damages 

of $1,592,822.43 with respect to the 326-A funds.  (Nunes: Tr. 314:25 – 315:10; JX-420 at p. 

06052) 

VI.  CONCLUSION 

Judge Allegra’s view of the law and his assessment of the facts in Jicarilla – including the 

testimony of the same experts presented in this case – point to the correct resolution of this case, 

both as to liability and as to damages. 

As in Jicarilla, the evidence in this case establishes that the Government invested the 

Docket 326-K funds and the Docket 326-A funds in an imprudent manner that was far too short-

term and significantly reduced the investment return that was obtained.  The Government paid 

little or no attention to the actual investment horizons for these funds and it disregarded relevant 

information that was available to it. 

As in Jicarilla, the RHA investment model provides a reasonable and appropriate basis for 

calculating the damages owed.  The Government has not offered a plausible alternative to the RHA 

investment model with respect to the 326-K funds.  Three of Mr. McLean’s 12 alternative 

portfolios do not comply with Warm Springs and the remaining nine do not correspond with the 

evidence of liability.  And the Government’s belated effort to criticize the RHA model based on 

the four spurious “what if” scenarios simply underscores its failure to carry its burden of proof 

with respect to damages.  Finally, the Government has not offered any rebuttal whatsoever to 

RHA’s calculation of damages with respect to the 326-A funds. 
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The Court should therefore enter judgment in WSIG’s favor on its claims regarding 

investment of the Docket 326-K funds and the Docket 326-A funds and should award damages in 

the total amount of $217,942,705.53. 
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