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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
 
RHONDA LEONA BROWN FLEMING and THE  ) 
HARVEST INSTITUTE FREEDMEN    ) 
FEDERATION, LLC,      ) 
        ) 
  Plaintiffs,     )  
        ) 
v.         ) 
        )   Case No. 19-cv-01397 (TFH) 
THE CHEROKEE NATION, CHEROKEE   ) 
NATION ELECTION COMMISSION, BILL   ) 
JOHN BAKER, DAVID BERNHARDT,    ) 
Secretary of the Interior,      ) 
and TARA MACLEAN SWEENEY, Assistant   ) 
Secretary-Indian Affairs,     ) 
        ) 
  Defendants.      )   
 

 
REPLY IN SUPPORT OF  

FEDERAL DEFENDANTS’ MOTION TO DISMISS  
 

On May 28, 2019, one day after the deadline ordered by the Court, Plaintiffs Rhonda 

Leona Brown Fleming and the Harvest Institute Freedmen Federation, LLC (“Harvest Institute”) 

filed an opposition (ECF No. 13) to Federal Defendants’ Motion to Dismiss the Complaint (ECF 

No. 11).  But Plaintiffs’ Opposition does not respond to the Federal Defendants’ arguments that 

the complaint should be dismissed.  It does not identify any action taken by the Federal 

Defendants that has caused Plaintiffs harm.  Thus, Plaintiffs have not established standing to 

bring any of their claims because their alleged injuries are not caused by Federal Defendants nor 

are they redressable by a court order directed to them.  The Court thus lacks Article III 

jurisdiction over this action.   
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Alternatively, Plaintiffs have failed to demonstrate that the Complaint states a valid claim 

for relief.  They make no effort to demonstrate a valid constitutional cause of action or plausible 

allegations that could sustain their First Cause of Action.  Nor do they identify a valid basis for 

their Administrative Procedure Act (APA) claim against Interior.  And the claim for declaratory 

judgment does not state any claim for relief against the Federal Defendants.  For these reasons, 

the claims against Interior should be dismissed.1 

ARGUMENT 

I. Plaintiffs Have Failed to Establish Standing. 

Plaintiffs have failed to meet their burden of invoking the court’s subject matter 

jurisdiction by establishing the elements of standing.  Arpaio v. Obama, 797 F.3d 11, 19 (D.C. 

Cir. 2015) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)).  Federal 

Defendants’ Memorandum in Support of its Motion to Dismiss established that neither Ms. 

Fleming nor the Harvest Institute have established causation or redressability for their claims 

against Federal Defendants, because any alleged injury was not caused by the Federal 

Defendants nor would it be redressed by a favorable ruling against them.  Fed. Memo. at 9-14, 

ECF No. 11-1.  Plaintiffs have not provided any substantive response to this argument.  On this 

basis, the complaint against Federal Defendants should be dismissed in its entirety.  See Lujan, 

504 U.S. at 561 (demonstrating standing is an “indispensable part” of the plaintiff’s case). 

Plaintiffs merely briefly address the standing of Harvest Institute, and state that Ms. 

Fleming is a member of Harvest Institute, and that Harvest Institute “provided guidance, counsel, 

and financial support” to her.  Pl. Opp. Br. at 4, ECF No. 13.  But Harvest Institute’s support of 

                                                 
1 Although Plaintiffs’ filing is also styled as a Reply in support of the Motion for Preliminary 
Injunction, the brief does not provide any support for their likelihood of success on the merits, or 
any of the other preliminary injunction factors.   
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Ms. Fleming, who herself has not established standing to sue the Federal Defendants, does not 

constitute an injury to the organization sufficient to establish associational standing.  Cf. 

Rainbow/PUSH Coalition v. F.C.C., 396 F.3d 1235, (D.C. Cir. 2005) (association failed to 

demonstrate specific injury directly attributable to the Defendant’s actions); see also Sierra Club 

v. EPA, 292 F.3d 895, 898 (D.C. Cir. 2002) (association must demonstrate that “at least one of its 

members would have standing to sue in his own right”).  Nor does Harvest Institute address the 

other defects in standing identified in the Motion to Dismiss.  Fed. Memo. at 13-14 (alleging that 

Harvest Institute lacks standing to sue as an organization), ECF No. 11-1.  

For these reasons, Plaintiffs lack standing to bring their claims against Federal 

Defendants, and the complaint should be dismissed.   

II. Plaintiffs Have Not Stated a Valid Claim for Relief. 

Plaintiffs have also failed to establish that their Complaint states a valid claim for relief.  

Federal Defendants’ Motion to Dismiss demonstrates that the First Cause of Action, for 

“Violation of the United States Constitution,” is not based on a valid cause of action and also 

fails to allege legally sufficient facts or legal theories to support a claim.  Fed. Memo. at 15-18, 

ECF No. 11-1.  Plaintiffs’ Opposition does not address these defects or provide any valid basis 

for this claim.  Since Plaintiffs have not demonstrated that they have stated a justiciable, 

plausible constitutional claim, their First Cause of Action should be dismissed.   

Nor have Plaintiffs provided any support for their Second Cause of Action, “Judicial 

Review of Agency Action.”  The Opposition Brief does not respond to Federal Defendants’ 

argument that the Complaint fails to bring a valid claim under the APA, Fed. Memo. at 19-22; 

thus, the Second Cause of Action should also be dismissed.   
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Plaintiffs focus only on the Third Cause of Action, which seeks a “declaration that the 

rejection of Ms. Fleming’s candidacy for election as Principal Chief is a violation of the Court’s 

2018 Order that Freedmen have all the rights of Native Cherokees.”  Compl. ¶ 39.  Plaintiffs do 

not dispute that they must allege a cognizable cause of action in order to seek declaratory relief.  

See Fed. Memo. at 22-23, ECF No. 11-1 (citing Ali v. Rumsfeld, 649 F.3d 762, 778 (D.C. Cir. 

2011)).  Although Plaintiffs still do not point to a valid cause of action, they assert that the Court 

has jurisdiction to enforce the Order in Cherokee Nation v. Nash, Case No. 13-cv-01313-TFH 

(D.D.C.).  See Pl. Opp. at 3-4, ECF No. 13 (citing Kokkonen v. Guardian Life Ins. Co. of 

America, 511 U.S. 375 (1994)).  But Plaintiffs’ Third Cause of Action, as alleged against Federal 

Defendants, simply cannot be read as a claim to enforce the Court’s February 20, 2018 Order in 

Nash.  In particular, the Order in Nash ordered no relief against Interior officials, who were 

plaintiffs—not defendants—in the claims against the Cherokee Nation resolved by that Order.  

Plaintiffs cannot “enforce” an order against parties who were not the subject of that order.   

That is particularly true here, where the Federal Defendants enjoy sovereign immunity 

that has not been waived for purposes of enforcing the Nash Order.  Kokkonen, the case cited by 

Plaintiffs, acknowledges that a court may expressly retain jurisdiction to enforce a settlement in 

some circumstances, but it does not waive immunity for new claims against the United States.  

See 511 U.S. at 381-82; cf. Franklin-Mason v. Mabus, 742 F.3d 1051, 1055-56 (D.C. Cir. 2014) 

(holding of Kokkonen does not provide waiver of federal sovereign immunity or expand court’s 

jurisdiction).     

Moreover, Plaintiffs, who were not parties to the Nash action, have made no showing that 

they are entitled to enforce the Nash Order.  Cf. Doe v. District of Columbia, 796 F.3d 96, 109 

(D.C. Cir. 2015) (third party must establish that the parties to the original consent decree 
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“intended the third party to be able to sue to protect” the benefits conferred by the original 

decree, citing S.E.C. v. Prudential Securities Inc., 136 F.3d 153, 159 (D.C. Cir. 1998)).  

Finally, Plaintiffs’ claim for declaratory relief does not meet the “plausibility” standard 

set forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  There are no credible 

allegations that the Cherokee Nation’s determination that Ms. Fleming does not meet the 

eligibility requirements for Principal Chief violates the Order in Nash, since Ms. Fleming was 

disqualified based on her failure to meet the residency requirement, not on her status as a 

Freedmen descendant.  See Fed. Memo at 24-25, ECF No. 11-1.  Plaintiffs’ Third Cause of 

Action also fails to state a valid claim, and should be dismissed.  

CONCLUSION 

For the reasons stated more fully in Federal Defendants’ Motion to Dismiss and 

Memorandum in Support thereof, Plaintiffs’ claims should be dismissed for lack of jurisdiction 

because both Plaintiffs lack standing to bring these claims against Federal Defendants.  

Alternatively, Plaintiffs’ causes of action should be dismissed for failure to state a claim.   

Respectfully submitted, 

 

 
 
 

Of Counsel: 
 
Rebekah Krispinsky 
Charles R. Babst, Jr. 
Department of the Interior 

LAWRENCE VANDYKE 
Deputy Assistant Attorney General 
 
 /s/ Amber Blaha                          
AMBER BLAHA, D.C. Bar No. 471008 
SARA E. COSTELLO 
Environment and Natural Res. Div. 
U.S. Department of Justice 
P.O. Box 7415, Ben Franklin Station 
Washington, D.C.  20044 
(202) 616-5515 
Amber.blaha@usdoj.gov 

MAY 29, 2019 
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