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1 

INTRODUCTION 

Two legal principles—each a corollary of the Constitution’s separation of powers among 

Congress, executive agencies, and courts—decide this case.  First, the Department of the Interior, 

as an executive agency, “literally has no power to act … unless and until Congress confers power 

upon it.”  Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986).  Second, if “statutory 

text is plain and unambiguous,” courts and agencies alike “must apply the statute according to its 

terms.”  Carcieri v. Salazar, 555 U.S. 379, 387 (2009).  Those principles are dispositive here. 

Section 108(f) of the Michigan Indian Land Claims Settlement Act (MILCSA) imposes a 

straightforward duty:  It mandates that the Department take into trust for the Sault Tribe “[a]ny 

lands acquired using … interest” from the MILCSA settlement funds.  That clear command does 

not include any grant of power—explicit or implicit—to the Department to determine whether 

the land acquisition “enhance[d] … tribal lands” or otherwise fulfilled the broad purposes set out 

in § 108(c).  MILCSA is clear that determining how to spend the Tribe’s own settlement funds 

for the benefit of its members—a quintessentially sovereign function—is a matter for the Tribe’s 

elected Board of Directors, not the Department.  Moreover, even if the Department had the 

authority to second-guess the Tribe’s determination that an expenditure fulfills § 108(c)’s 

purposes, its construction of § 108(c) rewrites, rather than faithfully interprets, the statutory text 

Congress enacted.  The plain meaning of “enhancement of tribal lands” includes acquisitions that 

augment the Tribe’s landholdings by increasing their size. 

Despite four summary judgment motions, neither the Department nor Intervenors 

persuasively answer those points.  First, the Department does not (because it cannot) identify 

anything in the text of § 108(f) suggesting that Congress granted the Department authority to 

review expenditures for compliance with § 108(c).  Instead, the Department’s sole textual 

argument is that § 108(b)—which governs expenditures of principal—expressly references the 
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Tribe’s Board, while § 108(c)—which governs expenditures of interest—does not.  Based on that 

modest difference, the Department broadly claims that “Congress ma[de] no delegation to the 

Board in § 108(c),” DOI MSJ 14 (Dkt. 53/54); instead, the Department asserts, “Congress 

granted this authority to Interior,” id. at 17.  That is manifestly wrong.  Section 108(a)(2) of 

MILCSA makes clear that the Board is the “trustee” of the Fund—including principal and 

interest—and has sole authority to “administer the Fund in accordance with” § 108.  Moreover, 

§ 108(e) expressly states that the Department has no responsibility for, and no authority to 

“approv[e]” or disapprove, expenditures of “principal or income.”  In short, the plain language of 

§ 108, read as a whole, refutes the Department’s claimed authority to “make §108(c) 

determinations.”  DOI MSJ 15.  The Trust Denial Order must therefore be vacated. 

Second, even if Congress had granted the Department authority to review expenditures 

under § 108(c), the Department’s interpretation of “enhancement of tribal lands” in § 108(c)(5) is 

contrary to law.  The Department does not dispute that, in ordinary usage, “enhancement” of an 

item means augmenting the item’s qualitative or quantitative attributes—as in the common 

phrases “enhanced coverage,” “enhanced benefits,” “sentencing enhancement,” and “enhanced 

market power.”  The Department instead argues that because “enhancement” refers broadly to 

augmentation of qualitative or quantitative attributes, Chevron permits the Department to decide 

that “enhancement” in § 108(c)(5) refers only to augmentation of qualitative attributes such as 

“value.”  That badly misunderstands how statutory interpretation, and Chevron, work.  Statutory 

breadth is not the same thing as ambiguity, and agencies—like courts—are bound by the plain 

meaning of a statute’s words.  An agency may not artificially narrow the scope of an 

unambiguous term with a broad definition by choosing the parts of the definition it likes and 

discarding those it does not.  The Department’s position would grant agencies sweeping power to 

rewrite the statutes Congress has enacted, contrary to basic legal principles.   
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For their part, Intervenors advance “statutory” arguments that largely ignore MILCSA’s 

text.  Rather, Intervenors raise what are essentially policy-based objections to the consequences 

that a plain reading of MILCSA would have under the Indian Gaming Regulatory Act (IGRA).  

Specifically, they argue that Congress could not have intended that MILCSA be given its plain 

meaning because—if land taken into trust under MILCSA falls within IGRA’s “settlement of a 

land claim” exception to the bar on gaming on after-acquired trust lands—the Sault Tribe would 

have the opportunity to acquire what Intervenors consider to be too much gaming-eligible land.  

That position defies long-settled rules of statutory interpretation.  Courts presume that Congress 

is aware, not ignorant, of existing law—and, it follows, courts must assume that Congress 

understands how the plain text of one law (MILCSA) will interact with the plain text of another 

(IGRA).  And even if Congress had not considered the relationship between MILCSA and 

IGRA, that would provide no basis for rewriting statutory text.  Statutory interpretation is an 

exercise in discerning the meaning of the statute Congress wrote, not, as Intervenors would have 

it, speculating about what members of Congress could or could not have anticipated about how 

that statute might operate. 

While the Department and Intervenors clearly do not like the potential consequences of 

MILCSA’s plain text in light of IGRA’s plain text, that does not justify the Department’s lack of 

fidelity to the statute Congress enacted.  Concerns that land taken into trust under MILCSA 

might become gaming-eligible under IGRA do not license the Department or courts to rewrite a 

statute enacted by Congress and signed into law by the President.  It is the constitutional 

responsibility of courts and agencies to give effect to the plain meaning of those written laws.  If 

land taken into trust under MILCSA would satisfy IGRA’s settlement-of-a-land-claim provision, 

that follows directly from the choices Congress made in MILCSA and IGRA.  Any policy 

concerns regarding those choices must be directed to Congress. 
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In any event, as the Tribe has already explained, the Department’s and Intervenors’ 

purported fear of a deluge of MILCSA trust submissions leading to uncontrolled Indian gaming 

is wildly exaggerated.  There are many legal and practical restrictions on both trust acquisitions 

and gaming.  To date, decades after MILCSA’s enactment, the Sault Tribe has had no land taken 

into trust under MILCSA and has no gaming—or other economic development—in the Lower 

Peninsula to benefit the thousands of its members who live there. 

For those reasons, as well as those set forth in the Tribe’s opening motion and below, this 

Court should grant summary judgment to the Tribe, vacate the Trust Denial Order, and—in light 

of the Department’s unreasonable delay in carrying out its mandatory duty—compel the 

Department to take the Parcels into trust, as MILCSA unambiguously commands. 

ARGUMENT 

I. THE DEPARTMENT LACKS STATUTORY AUTHORITY TO DECIDE WHICH 

EXPENDITURES OF INTEREST FROM THE TRIBE’S SELF-SUFFICIENCY FUND SATISFY 

§ 108(c)  

Congress’s design in MILCSA is clear:  The Tribe’s Board, not the Department, has the 

responsibility to determine compliance with § 108(c).  MILCSA assigns the Board authority to 

“administer the Fund in accordance with the provisions of [§ 108].”  MILCSA § 108(a)(2).  

MILCSA makes the Board “trustee” of the Fund.  Id.  MILCSA gives the Board the authority to 

distribute principal and interest in accord with MILCSA’s purposes.  Id. § 108(b), (c).  It 

disclaims any role for the Department in “approv[ing]” distributions from “principal or income.” 

Id. § 108(e)(2).  And it commands that the Department “shall have no trust responsibility for the 

investment, administration, or expenditure of the principal or income.”  Id.  The only role 

MILCSA gives the Department, after the initial transfer of funds to the Self-Sufficiency Fund, is 

the mandatory obligation to take into trust for the Tribe “any lands acquired using amounts from 

interest or other income” of the Fund.  Id. § 108(f). 
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Disregarding that careful division of authority, the Department admits that the Trust 

Denial Order rests on the premise that it has “ample [legal] authority … to make § 108(c) 

determinations.”  DOI MSJ 15; see id. at 24 (“Interior has authority to determine when § 108(c) 

is satisfied”).  It is difficult to imagine a more obvious example of agency overreach.  The 

Department and Intervenors offer no support for this boot-strapping, which would turn a 

mandatory agency duty under § 108(f) into delegated agency authority to superintend the 

Board’s § 108(c) expenditures, even though the statute elsewhere expressly denies the 

Department any such authority. 

A. There Is No Textual Basis For The Department’s Purported § 108(c) Review 
Authority  

The Department and Intervenors have no persuasive textual argument that MILCSA’s 

mandatory trust provision in § 108(f) delegates § 108(c) review authority to the Department.  

Instead, their lead—and, really, their only—argument based on MILCSA’s text is to question the 

scope of the Board’s authority under § 108(c).  Because § 108(b) uses the phrase “the board of 

directors determines,” while § 108(c) does not, the Department leaps to the conclusion that there 

is no “delegation to the Board in § 108(c),” DOI MSJ 14, and instead that “Congress granted … 

authority [under § 108(c)] to Interior,” id. at 17; see Nottawaseppi Huron Band of the 

Potawatomi (NHBP) MSJ 9-10 (Dkt. 48/49).  This misreads § 108. 

Reading § 108 as a whole—a principle that the Department and Intervenors repeatedly 

tout, e.g., DOI MSJ 21-22, NHBP MSJ 13—easily resolves any doubt as to whether the Board or 

the Department administers § 108(c).  Section 108(a)(2) makes the Board “trustee of the Self-

Sufficiency Fund.”  The Board’s statutory “trustee” status, by itself, makes crystal clear that it is 

the Board that makes decisions regarding the use of Fund principal and income.  See Restatement 

(Third) of Trusts § 70 (2007) (“In administering a trust, a trustee … has, except as limited by 
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statute or the terms of the trust, the comprehensive powers … to manage the trust property and to 

carry out the terms and purposes of the trust[.]”). 

But here there is more than just trustee status:  Congress also made clear in § 108(a)(2) 

that the Tribe’s “board of directors … shall administer the Fund in accordance with the 

provisions of this section”—that is, § 108.  That statutory authority to “administer the Fund in 

accordance with the provisions of this section” necessarily includes authority to administer the 

Fund in accordance with all relevant subsections of § 108 that relate to Fund administration, 

including § 108(c).  See NLRB v. SW Gen., Inc., 137 S. Ct. 929, 938-939 (2017).  And § 108(e) 

removes any lingering doubt about whether it is the Board or the Department that has § 108(c) 

decisionmaking authority.  That subsection dictates that the Department has no “approval” 

authority “for any … distribution from the principal or income” of the Fund, and that it “shall 

have no trust responsibility for the investment, administration, or expenditure of the principal or 

income” of the Fund—underscoring that the Department’s role is circumscribed with respect to 

principal (§ 108(b)) and income (§ 108(c)).  The Department’s claim to categorical authority “to 

make § 108(c) determinations” (DOI MSJ 15) disregards those dispositive textual points.1 

Although the Department frames its authority under § 108(c) broadly (“to make § 108(c) 

determinations”), perhaps it means—as Intervenors contend, e.g., Detroit Casinos MSJ 12 (Dkt. 

45/52); NHBP MSJ 9—that the Department’s power “to make § 108(c) determinations” springs 

into being if, and only if, the Department is asked to take land into trust under § 108(f).  See, e.g., 

                                                 
1 The difference in the wording of § 108(b) and § 108(c) is almost certainly due to the fact that 
an earlier version of MILCSA granted the Department limited review authority under § 108(b) as 
to principal.  See Sault MSJ 20-21.  The “board reasonably determines” language in § 108(b) was 
thus meant to reaffirm § 108(a)(2)’s general principle:  Absent narrow circumstances triggering 
Department review, the Board was the trustee, entitled to determine how to distribute principal.  
Because § 108(c) never contained a Department review provision, Congress had no need to 
reaffirm § 108(a)(2)’s directive in § 108(c). 
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DOI MSJ 14 (referring to “legislative scheme” and “§ 108(f)’s mandate”).  The Detroit Casinos 

thus argue that “[t]he Secretary here is not interfering with the Board’s autonomy as trustee to 

make purchasing decisions; he is simply asking whether such purchases trigger his obligation to 

take the land into trust.”  Detroit Casinos MSJ 12.  This fallback position is doubly flawed. 

To start, the supposed distinction between making a “§ 108(c) determination” at the time 

of a § 108(f) submission and making one at some other time is illusory.  The necessary premise 

of the Trust Denial Order is that the Board’s purchase of the Parcels in 2012 was an unlawful use 

of Fund interest.  That is a “§ 108(c) determination,” as the Department acknowledges.  

Intervenors’ own arguments confirm this.  On their view, § 108(f) requires the Department to 

assess whether land was “purchased lawfully under § 108(c).”  NHBP MSJ 9; see Detroit 

Casinos MSJ 7 (§ 108(f) requires assessment of whether land “was lawfully acquired”).  But a 

determination whether a purchase was “lawful under § 108(c)” is precisely the type of 

“approval” of “investment, administration, or expenditure” authority that § 108(e) makes clear 

the Department lacks.  MILCSA’s express grant of authority to the Board, not the Department, to 

determine whether expenditures fulfill the purposes of § 108(c) by itself defeats the 

Department’s claim of implied authority to make § 108(c) determinations, in the context of a 

§ 108(f) trust acquisition or otherwise.  See Union Pac. R.R. Co. v. Surface Transp. Bd., 863 F.3d 

816, 823 (8th Cir. 2017); Bayou Lawn & Landscape Servs. v. Sec’y of Labor, 713 F.3d 1080, 

1085 (11th Cir. 2013).  Section 108(e) makes that still clearer.2 

                                                 
2 NHBP argues that § 108(e) was intended to ensure the Department would not be liable “for the 
mismanagement of tribal trust funds.”  NHBP MSJ 10.  Perhaps.  But that is not inconsistent 
with what the plain text accomplishes—namely, divesting the Department of responsibility for 
the “investment, administration, or expenditure” of Fund interest or principal.  The Department’s 
interpretation, under which it can make § 108(c) determinations at least in some cases, risks 
reintroducing the problem NHBP identifies by potentially rendering the Department liable for 
erroneous § 108(c) determinations.  In any event, whatever motivated § 108(e), it is “the 
provisions of our laws,” not the “concerns of … legislators” underlying those provisions, that are 

Case 1:18-cv-02035-TNM   Document 56   Filed 07/29/19   Page 19 of 71



8 

It is possible, of course, to imagine a statute in which Congress assigned the Department 

the authority to review the “lawfulness” of a § 108(c) expenditure in connection with a § 108(f) 

submission.  But that is not the statute Congress wrote.  See Corley v. United States, 556 U.S. 

303, 315 (2009) (rejecting government’s interpretation of statute; the “‘short answer is that 

Congress did not write the statute that way’”).  If a § 108(f) trust submission gave the 

Department authority it otherwise lacks to review § 108(c) expenditures, one would expect 

§ 108(f) to provide some indication of that.  But, as Intervenors acknowledge, § 108(f) does not 

“expressly” link trust status to a § 108(c)-compliance determination by the Department.  NHBP 

MSJ 9.  In fact, § 108(f) makes no reference to § 108(c) at all.  Rather, it states in full that “[a]ny 

lands acquired using amounts from interest or other income of the Self-Sufficiency Fund shall be 

held in trust by the Secretary for the benefit of the tribe.”  As that text makes clear, Congress 

gave the Department one, and only one, determination to make before taking land into trust—as 

to the source of the funds with which the land was acquired.  Section 108(f) contains no hint that 

Congress intended a trust submission to give the Department authority it otherwise lacks to 

decide whether the Tribe’s expenditures of interest from its Self-Sufficiency Fund fulfill the 

purposes set out in § 108(c).  And the Department’s and Intervenors’ attempts to imply such 

authority from statutory silence ignore the well-established principle that courts should not 

“assume that Congress has omitted from its adopted text requirements that it nonetheless intends 

to apply.”  Jama v. ICE, 543 U.S. 335, 341 (2005). 

Saying that § 108(c) and § 108(f) “must be read together” changes none of this.  

NHBP MSJ 9; see Detroit Casinos MSJ 7-8 (§ 108(c) and § 108(f) must be read “in harmony”).  

                                                 
relevant to statutory interpretation.  Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-
80 (1998). 
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Of course the provisions must be read together, but the Tribe’s reading accomplishes just that.  

Section 108(c), read in light of § 108(a)(2), gives the Board, not the Department, the 

responsibility to distribute interest in accord with § 108(c)’s enumerated purposes.  Section 

108(f) assigns the Department one job—to determine the source of funds used to acquire lands 

before taking the lands into trust.  And § 108(e) tells the Court how to reconcile these provisions, 

as it strips the Department of § 108(c) approval authority “notwithstanding any other provision 

of law”—which includes § 108(f).  The Tribe’s interpretation, which gives the statutory words 

their plain effect, thus reads these provisions “together” and in “harmony.” 

By contrast, the Department and Intervenors seek to rewrite, not interpret, the law 

Congress enacted.  The Detroit Casinos’ brief offers one particularly telling illustration of this:  It 

italicizes for emphasis the words the Detroit Casinos seek to write into § 108(f).  They thus insist 

that § 108(f) requires the Department to “confirm that the land … was lawfully acquired”; to 

satisfy itself that a land purchase was “a bona fide acquisition”; and to assess whether a land 

“acquisition was … funded through a statutorily permissible use of interest.”  Detroit Casinos 

MSJ 7-8.  None of the italicized language is part of § 108(f)’s enacted text.  And the different 

formulations the Detroit Casinos offer only underscore how easy it would have been for 

Congress to confer such authority on the Department had it so intended.  See Sault MSJ 23. 

Moreover, the language Congress did choose in § 108(f) firmly shuts the door on any 

suggestion that Congress intended to grant the Department additional authority beyond § 108(f)’s 

express terms.  Congress mandated that the Department take into trust “any lands” purchased 

with interest.  “‘[A]ny’ has an expansive meaning, that is, ‘one or some indiscriminately of 

whatever kind.’”  United States v. Gonzales, 520 U.S. 1, 5 (1997) (reading “any” to mean “all”).  

Congress thus required the Department to take all lands “of whatever kind”—if purchased with 

interest—into trust.  That clear language refutes the notion that Congress silently empowered the 
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Department to refuse to take land into trust because, in the Department’s view, the land purchase 

did not satisfy § 108(c). 

The Detroit Casinos argue that, by acknowledging the Department’s authority under 

§ 108(f) to determine whether land was purchased with Fund interest, the Tribe has somehow 

conceded that the Department has implied authority to determine the § 108(c) question.  Detroit 

Casinos MSJ 7-8.  That does not follow.  Section 108(f) directs the Department to take into trust 

any land purchased with “interest or other income of the Self-Sufficiency Fund.”  By making the 

source of funding a condition precedent to the Department’s trust responsibility, § 108(f) is fairly 

read to require the Department to confirm that condition has been satisfied before taking land 

into trust.  In contrast—consistent with Congress’s goal of encouraging tribal self-

determination—Congress did not make fulfillment of the purposes of § 108(c) a condition 

precedent to the Department’s trust responsibility under § 108(f). 

The Detroit Casinos claim that interpreting MILCSA according to its text “would render 

the statutory language limiting the permissible uses of Fund interest wholly meaningless,” 

Detroit Casinos MSJ 8, but that is not so. The question is not, as the Detroit Casinos frame it, 

whether MILCSA limits the use of Fund principal or interest—it obviously does, albeit in broad 

terms.  The question is who decides whether those statutory purposes are satisfied:  the Board or 

the Department?  It makes perfect sense for Congress to have left that decision to the Board, as 

the plain text of MILCSA states.  As a sovereign, the Tribe has the inherent authority to manage 

its own funds and to decide for itself what is in its best interest and that of its members.  See, e.g., 

New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 335 (1983) (tribes have inherent “power 

to manage the use of [their] territory and resources”); Sault MSJ 21-22.  The Board is the Tribe’s 

governing body, democratically elected by and responsible to the Tribe’s members, and it must 

account to the members for the use of Fund interest.  See MILCSA § 108(d)(2).  Allowing the 
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Board to determine when expenditures serve § 108(c)’s purposes hardly renders those purposes 

“meaningless.”  

Finally, faced with the absence of express statutory authority and no basis on which to 

imply § 108(c) review authority, NHBP seeks to turn lemons into lemonade.  It argues that 

because Congress did not in § 108(f) “explicitly” divest the Department of § 108(c) review 

authority, such agency authority should be presumed.  NHBP MSJ 11.  That stands well-

established limits on agency authority on their heads.  “Were courts to presume a delegation of 

power absent an express withholding of such power, agencies would enjoy virtually limitless 

hegemony, a result plainly out of keeping with Chevron and quite likely with the Constitution as 

well.”  Ry. Labor Execs. Ass’n v. Nat. Mediation Bd., 29 F.3d 655, 671 (D.C. Cir. 1994).  In 

addition, NHBP’s attempt to transform silence into a delegation of authority to the Department to 

superintend the Tribe’s expenditures conflicts with the principle that the “‘proper inference from 

[statutory] silence’” is not that Congress intended to undermine tribal authority but that it left 

“‘sovereign power … intact.’”  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987).  

B. Department Authority Over Indian Affairs Under Other Statutes Does Not 
Demonstrate It Has § 108(c) Review Authority Under MILCSA 

With no textual anchor in MILCSA for its claimed § 108(c) authority, the Department’s 

appeal to its “responsibility over matters pertaining to Indian tribes” under other statutes does 

nothing to help it.  DOI MSJ 15.  To begin with, if Congress had intended MILCSA to 

incorporate existing statutory authority, it would have said so.  It instead enacted MILCSA as a 

stand-alone statute—not as an amendment to an existing law that gave the Department statutory 

authority.  Cf. AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 378 n.5 (1999) (Congress’s decision 

to enact statute “not as a freestanding enactment” but “as an amendment to” existing statute—

which contained delegation of authority—evidenced intent agency would have authority under 
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new statute).  And rather than granting the Department broad authority over the Tribe or the 

Fund under MILCSA, Congress confined it, specifying that MILCSA’s disclaimer of 

Department authority operates “notwithstanding any other provision of law.”  MILCSA § 108(e). 

Moreover, a comparison of MILCSA and statutes that do grant the Department the kind 

of authority it claims it has here cuts against, not in favor of, the Department’s reading of 

§ 108(f).  Within constitutional limits, Congress may delegate to agencies “under broad general 

directives,” Mistretta v. United States, 488 U.S. 361, 372 (1989), or more narrowly, see, e.g., 

Gundy v. United States, 139 S. Ct. 2116, 2136 (2019) (Gorsuch, J., dissenting) (discussing 

examples of narrower constitutional delegations, including situations where Congress directs that 

an action be taken upon finding factual precondition satisfied).  Some statutes thus do give the 

Department broad, discretionary authority.  See, e.g., 43 U.S.C. § 1457; 25 U.S.C. § 2.  Other 

statutes intentionally circumscribe the Department’s authority by creating mandatory duties.  

See, e.g., 25 U.S.C. § 2216(c); Department of the Interior, Acquisition of Title to Land Held in 

Fee or Restricted Status, 32 (2016) (“Secretary does not have discretion to deny the request to 

accept title of land into trust” under mandatory trust statutes). 

MILCSA is one such statute.  Section 108(f) imposes a mandatory, non-discretionary 

duty, as the Department has correctly held.  AR969.  Indeed, as the Tribe has explained, during 

MILCSA’s enactment, the Department lobbied Congress to make MILCSA’s trust provisions 

“discretion[ionary],” consistent with “existing regulations,” Letter from Ada Deer, Assistant 

Sec’y of Interior, to Don Young, Chair, House Comm. on Natural Resources, at 3 (July 15, 1997) 

(“Deer Letter”) (Dkt. 43-1); Sault MSJ 8, and with other statutes to which the Department points 

here.  Congress did not to do so, as the Department concedes.  DOI MSJ 17 n.2 (“Interior 

recommended that § 108(f) be clarified to provide discretionary trust authority,” “[b]ut this did 

not occur”). 
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Given that statutory history, the observation that the Department has discretionary 

authority over Indian affairs under other statutes weighs against the Department’s claim of 

implicit authority to make MILCSA § 108(c) determinations.  In combination, the Department’s 

twin holdings in the Trust Denial Order—its assertion that it has authority to determine § 108(c) 

compliance and its ill-defined, shifting interpretations of § 108(c)—give the Department policy-

like discretion to permit or disallow trust submissions under § 108(f), a backdoor effort to 

arrogate to itself discretionary authority Congress denied it.  This upends the principle that 

agencies are bound by Congress’s choices, not vice versa.  Cf. Alexander v. Sandoval, 532 U.S. 

275, 291 (2001) (“Agencies may play the sorcerer’s apprentice but not the sorcerer himself.”). 

C. Chevron Deference Does Not Save The Department’s Claimed Authority  

Finally, the Department makes a bid for Chevron deference.  DOI MSJ 16; see Detroit 

Casinos MSJ 19-20.  The Department maintains that MILCSA “vests the Secretary with a duty in 

§ 108(f)” and that, “to effectuate … § 108(f), the Secretary concluded that he needed to 

determine whether § 108(c) was satisfied.”  DOI MSJ 16.  Even assuming Chevron is applicable 

to § 108(f), the Department forgets that a predicate for Chevron deference is ambiguity—not a 

judgment by an agency about what it thinks it “need[s].”  Here, it is “clear enough” what § 108(f) 

means, “leaving no ambiguity for the agency to fill.”  Wisconsin Cent. Ltd. v. United States, 138 

S. Ct. 2067, 2074 (2018); see also Pereira v. Sessions, 138 S. Ct. 2105, 2120 (2018) (Kennedy, 

J., concurring) (criticizing tendency of many courts to “engage[] in cursory analysis of the 

questions whether, applying the ordinary tools of statutory construction, Congress’ intent could 

be discerned” as an “abdication of the Judiciary’s proper role in interpreting federal statutes”); cf. 

Kisor v. Wilkie, 139 S. Ct. 2400, 2415 (2019). 

The Department does not point to any ambiguous words in § 108(f) that it purports to 

construe.  Nor does it identify a necessary gap in § 108(f)’s operation for the Department to fill.  
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The Department’s and Intervenors’ “policy” preferences about § 108(f) cannot, as the Supreme 

Court has held, “create an ambiguity when the words on the page are clear.”  SAS Inst., Inc. v. 

Iancu, 138 S. Ct. 1348, 1358 (2018); see also FDA v. Brown & Williamson Tobacco Corp., 529 

U.S. 120, 125-126 (2000) (“Regardless of how serious the problem an administrative agency 

seeks to address …, it may not exercise its authority ‘in a manner that is inconsistent with the 

administrative structure that Congress enacted into law.’”).  And the fact that § 108(f) itself does 

not affirmatively disavow Department § 108(c) review authority (especially given that § 108(e) 

accomplishes the same end) also cannot generate ambiguity.  “[T]he failure of Congress to use 

‘Thou Shalt Not’ language doesn’t create a statutory ambiguity of the sort that triggers Chevron 

deference.”  U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 566 (D.C. Cir. 2004). 

The short of the matter is that the “commands” of § 108(f) are clear, and they leave “no 

room … for a wholly unmentioned” Department “power” to review § 108(c) determinations.  

SAS Inst., 138 S. Ct. at 1358.  Neither bureaucratic “need[]” nor Chevron changes that outcome. 

D. Intervenors’ Remaining Arguments Are Unpersuasive 

Although the Department does not join them, Intervenors offer a grab-bag of other 

arguments regarding § 108(f).  None has merit. 

First, Intervenors’ various arguments based on IGRA (see Detroit Casinos MSJ 9-10, 13, 

16; Saginaw MSJ 1, 6-9 (Dkt. 50/51)) are pure misdirection.  IGRA and MILCSA are different 

statutes, governing distinct subjects and accomplishing separate ends.  See Bay Mills Indian 

Cmty. v. Snyder, 720 F. App’x 754, 758 (6th Cir. 2018).  IGRA “creates a framework for 

regulating gaming activity on Indian lands.”  Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 

785 (2014).  MILCSA is a land claims settlement act that Congress enacted to “compensate” the 

Sault Tribe and others “for 19th-century takings of [their] ancestral lands.”  Id. at 786.   
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Despite spilling substantial ink on IGRA, Intervenors do nothing to explain how IGRA 

informs the statutory question whether Congress granted § 108(c) review authority to the 

Department in § 108(f) of MILCSA.  At bottom, Intervenors’ various IGRA arguments reduce to 

the claim that because land taken into trust under MILCSA § 108(f) might satisfy IGRA’s 

settlement-of-a-land-claim exception, 25 U.S.C. § 2719(b)(1)(B)(i) (thus becoming gaming-

eligible under IGRA), Congress must have intended to grant the Department § 108(c) review 

authority under MILCSA.  That contention fails for many reasons. 

For one thing, Intervenors themselves acknowledge that MILCSA, unlike IGRA, “does 

not even mention gaming.”  Detroit Casinos MSJ 10; Saginaw MSJ 7 (“MILCSA does not even 

mention Indian gaming”); NHBP 17 (MILCSA makes “no mention of gaming”).  That being so, 

the notion that Congress must have intended to grant the Department § 108(c) review authority 

because of the potential gaming consequences of taking land into trust makes no sense. 

Fortunately, statutory interpretation does not require this Court to speculate about what 

(if anything) members of Congress may have thought about MILCSA’s interaction with IGRA.  

As explained in the Sault Tribe’s motion and above, the plain language of MILCSA 

demonstrates that § 108(f) does not delegate authority to the Department to make § 108(c) 

determinations.  It is Congress’s enacted text—not Intervenors’ guesswork about how Congress 

might have anticipated MILCSA and IGRA would interact—that matters.  Courts and agencies 

have “no roving license … to disregard clear language simply on the view that … Congress 

‘must have intended’ something” different.  Bay Mills, 572 U.S. at 794.  And in asking this Court 

to revise § 108(f) based on speculation about what Congress could or could not have intended, 

Intervenors disregard the Supreme Court’s repeated instruction:  “The fact that Congress may not 

have foreseen all of the consequences of a statutory enactment is not a sufficient reason for 

refusing to give effect to its plain meaning.”  Union Bank v. Wolas, 502 U.S. 151, 158 (1991). 
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Apart from those foundational problems, Intervenors’ specific IGRA arguments fail on 

their own terms.  The Detroit Casinos argue, for example, that IGRA creates a 

“‘comprehensive’” scheme regulating Indian gaming.  Detroit Casinos MSJ 9-10.  That is true.  

They then assert that Congress would not have intended IGRA limitations to be “meaningless.”  

Id.  That is also true.  From that, however, they leap to an irrational conclusion:  If § 108(f) does 

not require Department review for compliance with § 108(c), MILCSA would “remove the 

hurdles [Congress] erected in IGRA,” id., or circumvent “crucial IGRA requirements.”  Saginaw 

MSJ 1; see also id. 13-14 (asserting there is no “Sault Tribe-specific exception” to IGRA). 

 That is simply not so.  The scope of the Department’s authority under § 108(f) of 

MILCSA is unrelated to IGRA or IGRA’s requirements.  Whether and when gaming could occur 

on land taken into trust under MILCSA would depend, as the Detroit Casinos elsewhere explain, 

on satisfying multiple IGRA requirements, such as the obligation to conduct Class III gaming 

consistent with a compact and to show that the lands are gaming-eligible.  See Detroit Casinos 

MSJ 9 (describing these requirements); Saginaw MSJ 8-9 (explaining “[n]ot all trust land can be 

used for Indian gaming” and describing additional legal requirements).   

All of those IGRA requirements apply to land taken into trust under MILCSA in 

precisely the same manner whether or not the Department has authority to make a § 108(c) 

determination.  In fact, one Intervenor expressly stakes out its position that the Parcels would not 

be gaming-eligible under IGRA even if taken into trust, see NHBP MSJ 19—making clear that 

IGRA’s requirements apply independently of how MILCSA is interpreted.  Under no 

interpretation of MILCSA § 108(f) are IGRA’s “requirements … meaningless.”  Detroit Casinos 

MSJ 10.  Intervenors’ repeated contrary assertions are empty rhetoric.  For example, their claim 

that the Tribe’s interpretation of § 108(f) “would negate one of the central requirements for 
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Indian gaming” is not remotely true.  Id.  It is IGRA that imposes “requirements for Indian 

gaming,” not MILCSA—which, after all, “does not even mention gaming.”  Id. 

Second, the Detroit Casinos argue that the United States’ fiduciary obligation to Indian 

tribes means that § 108(f) should be read to require the Department to review the Tribe’s 

§ 108(c) expenditures.  Detroit Casinos MSJ 10-11.  According to them, the Department has 

“fiduciary obligations” that compel it to “verify[]” whether land has been permissibly acquired 

under § 108(c) “before taking the land into trust.”  Id.  It is, to say the least, ironic that 

commercial casinos would invoke the government’s trust responsibilities to Indian tribes in a bid 

to block vitally needed tribal economic development and to shield commercial casinos from free-

market competition.  But, irony aside, the Detroit Casinos misunderstand the federal trust duty. 

Specific fiduciary obligations owed by the federal government to tribes are “defined and 

governed by statutes rather than the common law.”  United States v. Jicarilla Apache Nation, 

564 U.S. 162, 174 (2011).  Congress thus may structure the trust relationship as it sees fit.  In 

MILCSA, Congress made clear that, “notwithstanding any other provision of law,” the 

Department has no “trust responsibility for [the Fund’s] investment, administration, or 

expenditure.”  And although § 108(f) imposes a mandatory duty on the Department to take land 

into trust, it does not create a fiduciary responsibility for the Department to superintend the use 

of § 108(c) expenditures.  That the Department may have certain fiduciary responsibilities for 

land after it has been taken into trust does not demonstrate that Congress statutorily delegated to 

the Department the authority to “verify[]” compliance with § 108(c) “before taking the land into 

trust.”  Detroit Casinos MSJ 11 (emphasis added). 

Put differently, the United States’ trust obligation cannot be a basis for rewriting statutory 

text—instead, it is the text that defines the contours of those obligations.  Here, the statutory 

allocation of authority and responsibility between the Board and the Department in § 108 is 
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clear, and “[t]he ‘general trust relationship’ does not override [that] clear [statutory] language.”  

Menominee Indian Tribe of Wisconsin v. United States, 136 S. Ct. 750, 757 (2016). 

Third, recognizing that the plain meaning of MILCSA compels an outcome that they 

dislike, the Detroit Casinos retreat to the “absurd results” canon.  Detroit Casinos MSJ 13.  In 

doing so, they face an “exceptionally high burden,” Friends of Earth, Inc. v. EPA, 446 F.3d 140, 

146 (D.C. Cir. 2006), that they cannot hope to meet.  A statutory interpretation is not absurd 

because it “may seem odd.”  Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 565 

(2005).  Rather, the doctrine is limited to correcting technical errors in drafting, not supposed 

“errors arising from a drafter’s failure to appreciate the effect of certain provisions.”  Scalia & 

Garner, Reading Law: The Interpretation of Legal Texts 238 (2012).  The Detroit Casinos do not 

claim that Congress made a technical error in drafting MILCSA.  And there is nothing odd, much 

less absurd, about allowing the governing body of a sovereign Tribe to determine whether a 

particular use of the Tribe’s own settlement funds satisfies a broadly framed statutory purpose. 

The Detroit Casinos nevertheless assert that a plain-text reading of § 108(f) would 

obligate land to be taken into trust “even if the Tribe made clear its purchase was not for one of 

[the § 108(c)] purposes.”  Detroit Casinos MSJ 13.  That far-fetched scenario—which, of course, 

bears no resemblance to the facts here, e.g., AR3149 (Board determination that MILCSA’s 

purposes were satisfied)—not only baselessly posits bad faith by the Board but overlooks that, 

consistent with the plain meaning of § 108(c)(4) and § 108(c)(5), using interest to purchase land 

should typically satisfy § 108(c).  Congress thus had little reason to worry about the possibility 

of subterfuge by the Board.  Viewed in that light, it is not surprising—and certainly not absurd—

that Congress did not authorize the Department to make a § 108(c) determination when taking 

land into trust under § 108(f). 
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Finally, NHBP—alone among the Department and Intervenors—claims that the 

Appointments Clause compels its reading of § 108(f).  Otherwise, it claims, MILCSA would 

represent “an unconstitutional congressional delegation” to the Board “of the function of taking 

land into trust.”  NHBP MSJ 11.  This objection is flawed many times over. 

As an initial matter, NHBP is wrong to say that, on the Tribe’s reading, MILCSA 

delegates to the Tribe “the function of taking land into trust.”  NHBP MSJ 11.  NHBP argues that 

the Tribe’s plain-text reading would leave it to the Board to determine whether “MILCSA’s 

requirements for trust eligibility are met.”  Id. at 12.  But that begs the question what those 

requirements are.  As discussed above, it is § 108(f), not § 108(c), that contains the sole 

“eligibility” requirement for trust status—that the land be purchased with interest.  And § 108(f) 

leaves that determination to the Department. 

Setting aside that problem, § 108(c) is not a congressional delegation of “‘significant 

authority pursuant to the laws of the United States’” that implicates the Appointments Clause.  

Lucia v. SEC, 138 S. Ct. 2044, 2051 (2018).  While the Department, as a federal agency, can act 

only pursuant to statutorily delegated authority, the Tribe has “‘inherent sovereign authority’” to 

spend its own funds on land purchases with or without § 108(c).  Bay Mills, 572 U.S. at 788.  

The Tribe’s inherent authority to spend its own money—and the concomitant authority to 

determine whether an expenditure is in compliance with a federal standard that the Tribe itself 

was intimately involved in crafting—does not depend on a delegation of significant federal 

authority to the Board.  Section 108 delegates only in the more limited sense of making clear that 

it is the responsibility of the Board as Fund trustee to determine compliance with § 108(c). 

Even if § 108 could be framed as a delegation of significant federal authority, the 

Appointments Clause does not apply to delegations to non-federal actors.  An “officer” subject to 

the Appointments Clause occupies an “office” with “tenure, duration, emolument, and duties” 
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“in the public service of the United States.”  United States v. Hartwell, 73 U.S. (6 Wall.) 385 

(1867).  It follows that “[t]he Appointments Clause simply is not implicated when significant 

authority is devolved upon non-federal actors.”  Mem. for Gen. Counsels of Fed. Gov’t, The 

Constitutional Separation of Powers Between the President and Congress, 20 O.L.C. 124, 145 

(1996).  It generates “conceptual confusion to argue that federal laws delegating authority to 

state officials create federal ‘offices,’ which are then filled by (improperly appointed) state 

officials.”  Id.  The same is true here:  The Tribe’s Board was created by the Tribe’s 

Constitution, not Congress, and its members do not occupy federal offices. 

Finally, Congress has delegated federal authority to Indian tribes in multiple statutes.  See 

Sault MSJ 21 (collecting examples).  The Supreme Court has upheld those delegations against 

challenge, including under the Constitution’s non-delegation doctrine.  See United States v. 

Mazurie, 419 U.S. 544, 556-557 (1975); see also Rice v. Rehner, 463 U.S. 713, 715 (1983).  

In affirming those delegations, the Supreme Court has never hinted at a lurking Appointments 

Clause problem.  Indeed, to the Tribe’s knowledge, no court has ever invalidated a congressional 

delegation to an Indian tribe under the Appointments Clause.  This Court should not be the first. 

II. THE DEPARTMENT’S INTERPRETATION OF § 108(C)(5) IS CONTRARY TO LAW 

Apart from the Department’s lack of statutory authority to determine compliance with 

§ 108(c), its interpretation of “enhancement of tribal lands” in § 108(c)(5) of MILCSA is 

contrary to the plain meaning of the statute and thus “ultra vires.”  City of Arlington v. FCC, 569 

U.S. 290, 297-298 (2013); Sault MSJ 24-39.  The Department’s and Intervenors’ attempts to 

salvage the Department’s reading are unpersuasive. 
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A. The Plain Meaning Of “Enhancement Of Tribal Lands” Encompasses Land 
Acquisitions That Augment The Tribe’s Total Lands 

To start, it is telling that the Department and Intervenors cannot agree upon (or even 

consistently articulate within a single brief) what interpretation of “enhancement of tribal lands” 

the Department applied in the Trust Denial Order.  At times, the Department claims its 

interpretation is only that “‘enhancement’ … mean[s] to make greater in value,” DOI MSJ 12, 

disavowing a geographic-proximity component, id. at 22.  At other points, the Department 

acknowledges that it did apply the geographic-proximity focus it articulated in the Bay Mills 

Opinion.3  Intervenors, too, are all over the map.4  These disparate formulations—which share 

only the unifying theme of excluding the Tribe’s trust submissions—strongly suggest that the 

Department and Intervenors are not fairly interpreting MILCSA’s plain text, but grasping for any 

reason to deny the Tribe’s submissions. 

In any event, however the Department’s interpretation of § 108(c)(5) is articulated, the 

ordinary meaning of the word “enhancement,” together with established principles of statutory 

interpretation, makes clear that “enhancement of tribal lands” includes land acquisitions that 

augment tribal landholdings—and forecloses the Department’s “increase in value” and 

geographic-proximity standards. 

                                                 
3 DOI MSJ 4-5 (conceding the “focus” of the Bay Mills Opinion “was whether ‘enhancement’ 
included any geographic limits”); id. at 7-8 (conceding the Department applied Bay Mills 
Opinion “enhancement” standard to the Tribe here); id. at 28 (focusing on geographic distance in 
describing why the Department rejected the position the acquisitions would benefit existing 
lands); see also, e.g., id. at 1 (mentioning geographic distance of Parcels from the Upper 
Peninsula in opening paragraph). 
4 Compare NHBP MSJ 1 (“enhancement” requires “synergistic relationship with existing lands 
based on proximity”); id. at 15 (MILCSA requires “geographic relationship … to existing 
lands”); with Saginaw MSJ 5 (claiming Department did not require an increase in value of 
“‘nearby land’”); see also Detroit Casinos MSJ 14 (§ 108(c)(5) “encompasses only expenditures 
that increase the value of Sault’s extant lands”). 
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1. “Enhancement of Tribal Lands” Includes Land Acquisitions That 
Increase The Value Or Size Of Tribal Lands 

Neither the Department nor Intervenors genuinely dispute that the ordinary meaning of 

“enhance” is to increase or augment.  All agree, as they must, that “enhance” means to “advance, 

augment, elevate, heighten, [or] increase.”  Webster’s Third New International Dictionary of the 

English Language 753 (1981 ed.).  The Department and Intervenors’ position, however, depends 

on reading “enhancement of tribal lands” as an increase or augmentation of only certain 

attributes of tribal lands—such as value—and not other attributes—such as size.  There is no 

basis at all for that limitation.   

In “everyday parlance,” Mohamad v. Palestinian Auth., 566 U.S. 449, 454 (2012), 

attributes of an item to be enhanced can be quantitative (e.g., size, scope, number) or qualitative 

(e.g., attractiveness, value, usability).  “Enhanced benefits,” “enhanced coverage,” “sentencing 

enhancement,” and “enhanced market power”—among other common phrases—demonstrate 

that “enhancement” includes quantitative, as well as qualitative, increases.  See Sault MSJ 25-26; 

see also, e.g., Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542 (2010) (articulating standard for 

“enhancement” of lodestar fee, meaning increase in size of fee).  That is how the only court that 

has addressed the issue read MILCSA, see Michigan v. Bay Mills Indian Cmty., Nos. 1:10-cv-

1273, 1:10-cv-1278, 2011 WL 13186010, at *5 (W.D. Mich. Mar. 29, 2011), vacated on other 

grounds, 695 F.3d 406 (6th Cir. 2012), aff’d, 572 U.S. 782 (2014), and how the Department itself 

understood the phrase during MILCSA’s enactment, see Deer Letter, supra, at 3.  The Tribe 

explained all of this in its motion.  Yet neither the Department nor Intervenors can explain why 

the word “enhancement” in MILCSA should not be given its “‘ordinary, contemporary, common 

meaning,’” Sandifer v. U.S. Steel Corp., 571 U.S. 220, 227 (2014), which plainly includes an 

increase in the size or amount of the thing enhanced. 
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In fact, the Department does not genuinely contest that, in ordinary parlance, 

“enhancement” means an increase in some attribute of the thing enhanced, including an increase 

in size and an increase in amount.  See DOI MSJ 20 (noting only that “there are other ways that 

[MILCSA] could be interpreted”).  In light of the “fundamental canon” that “words will be 

interpreted as taking their ordinary, contemporary, common meaning,” Perrin v. United States, 

444 U.S. 37, 42 (1979), the Department’s apparent concession should be the end of the matter.  

The Department attempts to avoid that outcome by imposing an artificial restriction on the 

ordinary meaning of “enhancement.”  Because “enhancement” encompasses an increase in value 

as well as an increase in size or amount of the thing enhanced (a point the Tribe has never 

disputed), the Department believes that it may construe “enhancement of tribal lands” in 

MILCSA to refer only to an increase in the value of tribal lands, excluding an increase in the size 

or amount of such lands.  Rather than apply the ordinary meaning of “enhance”—to increase in 

quality or quantity—the Department invents a new, previously unknown definition under which 

“enhance” means “to increase, but only in quality.”  That approach flouts basic principles of 

statutory interpretation.5 

It is well accepted that a statute’s words must be given their full and fair meaning.  Under 

the “general-terms” canon, “general words (like all words, general or not) are to be accorded 

their full and fair scope”—not “arbitrarily limited.”  Scalia & Garner, supra, at 101.  It follows 

that a capacious term (such as “enhancement”) is not ambiguous because of breadth:  

                                                 
5 Even if “enhancement of tribal lands” meant only “to make tribal lands greater in value,” the 
Tribe’s acquisitions satisfy that standard.  See Sault MSJ 28-29.  The Tribe’s purchase of the 
Sibley Parcel for $1.9 million, for example, obviously increased the total value of the Tribe’s 
lands.  The Department simply ignores this point—which underscores that the Department’s 
shifting assortment of other results-oriented limitations on the statute’s plain text, including the 
geographic-proximity standard—play a critical role in driving the outcome of the Trust Denial 
Order.  See id. at 27-32. 
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“[B]readth” is different from “ambiguity.”  Pennsylvania Dep’t of Corr. v. Yeskey, 524 U.S. 206, 

212 (1998); see also Arizona v. Tohono O’odham Nation, 818 F.3d 549, 557 (9th Cir. 2016) (“a 

word or phrase is not ambiguous just because it has a broad general meaning”); United States v. 

Slatten, 865 F.3d 767, 783 (D.C. Cir. 2017) (“breadth does not equal ambiguity”).  For example, 

a statute that applies to “household pets” is not ambiguous as to whether it applies only to dogs 

or only to cats.  It applies to both, and an agency charged with interpreting the statute could not, 

barring some contrary indication of congressional intent, limit the statute’s reach to dogs or cats 

alone.  See, e.g., Tohono O’odham Nation, 818 F.3d at 557 (“land claim” in IGRA 

unambiguously encompasses both “claim for impairment to title of land” and “claim for damage 

to land” and may not be artificially limited under Chevron). 

Here, there is no ambiguity that would give the Department license to artificially confine 

“enhancement” to increases in value alone.  A genuine statutory “[a]mbiguity” arises “not” from 

“the scope of a word or phrase but” from a “semantic dichotomy that gives rise to any of two or 

more quite different but almost equally plausible interpretations.’”  Scalia & Garner, supra, at 

425; MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218, 227 (1994) (“verbal ambiguity in 

statutes” typically “involve[s] … a selection between accepted alternative meanings shown as 

such by many dictionaries”).  There is no such dichotomy here.   

“Enhancement” does not have two competing, mutually exclusive definitions:  either “an 

increase in value” or “an increase in size.”  It is not, for example, like the word “bank,” which 

could mean either a financial institution or the side of a river.  Rather, “enhancement” simply 

means an increase in some attribute of the thing enhanced.  Value and size are nothing more than 

examples of attributes that may be increased, which is why the dictionary the Department relies 

on defines “enhance” as “to make greater (as in cost, value, attractiveness).”  DOI MSJ 20 

(quoting Webster’s New Collegiate Dictionary 375 (1979)) (emphasis added); Sault MSJ 27-28.  
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The Department is required to give effect to, not restrict, the unambiguous meaning of the 

statutory terms Congress chooses, notwithstanding their breadth.  See United States v. Monsanto, 

491 U.S. 600, 609 (1989) (“The statutory provision at issue here is broad and unambiguous, and 

Congress’ failure to supplement § 853(a)’s comprehensive phrase—‘any property’—with an 

exclamatory ‘and we even mean assets to be used to pay an attorney’ does not lessen the force of 

the statute’s plain language.”); Consumer Elecs. Ass’n v. FCC, 347 F.3d 291, 298 (D.C. Cir. 

2003) (Roberts, J.) (“statutes written in broad, sweeping language should be given broad, 

sweeping application”); see also PGA Tour, Inc. v. Martin, 532 U.S. 661, 689 (2001) (even 

“unintended or unexpected” applications do “‘not demonstrate ambiguity’”). 

The Chevron framework would not change that outcome, even if it were applicable.  See 

infra Part II.B.  That is because Chevron does not “license interpretive gerrymanders”:  Just as an 

agency may not “keep[] parts of statutory context it likes while throwing away parts it does not,” 

Michigan v. EPA, 135 S. Ct. 2699, 2708 (2015), it may not keep parts of a definition it likes, 

while discarding parts it does not, see Scalia & Garner, supra, at 101 (“[t]raditional principles of 

interpretation reject” reading “ad hoc exceptions” into “general words”).  The Detroit Casinos’ 

argument that enhancement can be used to refer to “qualitative terms,” Detroit Casinos MSJ 17, 

thus misses the point.  “Enhancement” can refer to an increase in qualitative attributes, but 

absent some word or phrase of limitation, the term “enhancement” also encompasses an increase 

in quantitative attributes.  See Sault MSJ 25-26.  Neither the Department nor Intervenors cite a 

single dictionary definition, or example of ordinary usage, in which “enhancement” means 

increases in qualitative attributes alone.  The Department may not distort the statute’s plain 
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meaning by creating that novel definition of “enhancement” under the guise of resolving a non-

existent ambiguity.6 

The Department offers only one other textual point in support of its interpretation of 

§ 108(c)(5).  See, e.g., DOI MSJ 21; see also Detroit Casinos MSJ 14-15, 19.  Invoking the 

canon against surplusage, the Department opines that, if Congress had “meant that any land 

acquisition would qualify” under § 108(c)(5), that would render “the limiting phrase 

‘enhancement’ superfluous.”  DOI MSJ 21.  Not so. 

As an initial matter, “enhancement” is not a “limiting phrase”—or a limiting word—at 

all.  “Enhancement” does not circumscribe or qualify some broader statutory provision (by 

providing, for instance, that interest may be used “for land acquisitions, but only if they enhance 

the value of lands the Tribe already owns”).  Rather, § 108(c)(5) of MILCSA authorizes the 

expenditure of interest for “the enhancement of tribal lands,” without limitation—thereby 

encompassing expenditures that increase either the size or the value (or both) of tribal lands.  

Thus, the Board may use Fund interest to acquire land, enhancing the size of tribal lands, or to 

improve land already owned by the Tribe, enhancing the value of that land without acquiring 

new land—as the Department recognized during MILCSA’s enactment.  See Deer Letter, supra, 

at 3.  If Congress had drafted § 108(c)(5) to say that Fund interest may be used “for land 

acquisitions,” it would not permit expenditures for qualitative improvement of existing lands.  

The broad phrase “enhancement of tribal lands” permits the Board to make either kind of 

expenditure.  Contrary to claims that this “write[s] ‘enhancement’ out of the statute” (Detroit 

                                                 
6 At times, the Department seems to imply that the absence of a statutory definition of 
“enhancement” creates ambiguity.  See DOI MSJ 18-19; but see id. at 19 (acknowledging that 
undefined terms are given their ordinary meaning).  That position is foreclosed by D.C. Circuit 
precedent.  See NRDC v. EPA, 489 F.3d 1364, 1373 (D.C. Cir. 2007) (“the absence of a statutory 
definition does not render a word ambiguous”). 
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Casinos MSJ 15) or “render[s] … ‘enhancement’ superfluous” (DOI MSJ 21), the Tribe’s 

reading gives obvious effect to Congress’s use of the term. 

NHBP tries a different tack with respect to surplusage.  It argues that, if the Tribe’s 

interpretation of § 108(c)(5) were correct, “there would be no need for the word ‘consolidation,’ 

because every land purchase that consolidates tribal lands would also enhance them.”  NHBP 

MSJ 16.  The Tribe has explained why that is not so.  See Sault MSJ 31 n.8.  Congress would 

have understood that Fund interest could be used in connection with a land exchange—for 

example, swapping a larger piece of land far from other existing reservation property for a 

smaller piece of land closer to existing reservation property, but using Fund interest to pay 

unpaid debt or taxes on the purchased land.  Such an exchange might not increase the total 

acreage or value of the Tribe’s lands (thus not enhancing them), but would “combine” parcels 

“into a single more effective or coherent whole,” thereby satisfying the consolidation prong.  

New Oxford American Dictionary 363 (2d ed. 2005).  NHBP asserts that it is “implausible that 

Congress legislated for such a strained hypothetical,” NHBP MSJ 16, but land exchanges are 

hardly an implausible mechanism for stewarding tribal landholdings.  Indeed, the Department’s 

regulations governing discretionary trust acquisitions contain specific provisions related to land 

exchanges.  See, e.g., 25 C.F.R. § 151.6 (titled “Exchanges”). 

NHBP’s reliance on the surplusage canon is also misplaced because “consolidation” has a 

specialized meaning in federal Indian law.  It refers to the purchase of fractional interests of land 

created by allotment.  See 25 U.S.C. § 2203(a) (authorizing Indian tribes to adopt “a land 

consolidation plan providing for the sale or exchange of any tribal lands or interest in lands for 

the purpose of eliminating undivided fractional interests in Indian trust or restricted lands or 

consolidating its tribal landholdings”).  Thus, even if the term “enhancement” did include many 

(or all) “consolidations,” it was perfectly reasonable for Congress separately to enumerate 
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“consolidation” as a specialized term to clarify and thus ensure the permissibility of such uses of 

Fund interest.  That type of “clarifying” “function” does not create impermissible surplusage.  

United States v. Atl. Research Corp., 551 U.S. 128, 137 (2007). 

In any event, “the canon against superfluity assists only where a competing interpretation 

gives effect ‘to every clause and word of a statute.’”  Microsoft Corp. v. i4i Ltd. P’ship, 564 U.S. 

91, 106 (2011).  Contrary interpretations of § 108(c)(5) suffer from their own surplusage 

problems.  The Department’s interpretation (and, in particular, a geographic-proximity test) blurs 

the lines between “enhancement” and “consolidation” because, under that reading, both 

enhancement and consolidation would require geographic proximity to existing lands.  See 

Sault MSJ 30-31.  NHBP affirmatively argues this point, contending that “‘[e]nhancement’ 

should be interpreted in context as a close correlate to consolidation.”  NHBP MSJ 15.  That not 

only violates the surplusage canon but also improperly disregards Congress’s decision to frame 

§ 108(c)(5) in the disjunctive (“consolidation or enhancement”)—a drafting choice that requires 

giving “enhancement” and “consolidation” “separate,” not closely correlated, “meanings.”  

Loughrin v. United States, 573 U.S. 351, 357 (2014); Sault MSJ 31.7 

Finally, Intervenors make various appeals to “context,” seeking to narrow the plain 

meaning of “enhancement of tribal lands.”  E.g., NHBP MSJ 12-13.  Although “context” 

provides no license for rewriting statutes, see United States v. Bass, 404 U.S. 336, 344 (1971), it 

is of course relevant to statutory interpretation.  Here, however, contextual considerations 

                                                 
7 NHBP similarly argues that “enhancement of tribal lands” should be interpreted as a “close 
analogue” to “IGRA § 20(a),” NHBP MSJ 18, but it offers no basis whatsoever for believing 
Congress had that specific comparison in mind.  Moreover, the IGRA provision NHBP points to 
speaks of “lands … located within or contiguous to the boundaries of the reservation” on IGRA’s 
effective date, 25 U.S.C. § 2719(a)(1).  MILCSA speaks not just of consolidation, but of 
“consolidation or enhancement.”  Congress’s decision to permit interest to be used for either 
consolidation or enhancement of tribal lands must be presumed to be intentional. 
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strongly support the Tribe.  Congress enacted MILCSA to “compensate”—and finally settle—

long-standing claims for the wrongful dispossession of “ancestral lands.”  Bay Mills, 572 U.S. at 

786.  Moreover, the statute itself reflects a “negotiated compromise between the tribes” and the 

federal government.  Statement of Rep. Dale Kildee before S. Comm. on Indian Affairs, Ottawa 

and Chippewa Settlement, 1997 WL 702876 (Nov. 3, 1997) (“Kildee Statement”).  And, as 

MILCSA’s text shows, Congress had the goal of promoting tribal “Self-Sufficiency,” 

§ 108(a)(1), including through economic development, expenditures to help meet the social, 

health, and cultural needs of members, and land acquisitions, § 108(b)-(c).  Those purposes, as 

the Tribe has explained, are conspicuously broad and open-ended.  See Sault MSJ 31-32.  That 

context—both statutory and historical—supports reading § 108(c)(5) in accord with its plain 

meaning to permit land acquisitions that enhance, by augmenting, tribal lands. 

By contrast, the lion’s share of Intervenors’ purportedly context-based arguments pertain 

not to MILCSA, but to IGRA, and are little more than policy objections with no grounding in the 

text or context of MILCSA.  Pointing to “the broader framework for Indian gaming,” the Detroit 

Casinos argue:  “It would make no sense to say that, through MILCSA, Congress … allowed 

[the] Sault to evade the general prohibition on gaming on newly acquired lands by simply 

purchasing any land using [Fund] interest.”  Detroit Casinos MSJ 16; see also Saginaw MSJ 13-

14.  Once again, this argument improperly conflates MILCSA and IGRA:  MILCSA addresses 

the question whether land acquired with Fund interest must be held in trust, while IGRA 

addresses the question whether, once taken into trust, the land would be eligible for gaming.  It is 

IGRA, not MILCSA, that effectuates the “general prohibition on gaming on newly acquired 

lands,” as well as exceptions to that prohibition, such as the exception for land acquired as part 

of a settlement of a land claim.  No interpretation of MILCSA could ever enable the Tribe to 

“evade” IGRA. 
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Intervenors’ objections to a plain-language reading of MILCSA assume that land taken 

into trust under MILCSA would satisfy IGRA’s settlement-of-a-land-claim exception, 25 U.S.C. 

§ 2719(b)(1)(B)(i).8  But if that is true, the Tribe would not be “evading” anything:  Gaming on 

MILCSA lands would be a direct consequence of Congress’s considered choice in MILCSA to 

settle the Tribe’s land claims (including through a mechanism requiring land to be taken into 

trust (§ 108(f)), and its considered choice in IGRA to permit gaming on “lands … taken into trust 

as part of … a settlement of a land claim” after 1988, 25 U.S.C. § 2719(b)(1)(B)(i).  It is the 

judiciary’s “charge … to give effect” to those legislative choices by enforcing “the law[s] 

Congress [has] enacted.”  Lewis v. City of Chicago, 560 U.S. 205, 217 (2010). 

Stripped of rhetoric, Intervenors’ argument is that this Court should decline to give effect 

to MILCSA’s plain meaning because Congress (allegedly) either did not anticipate or could not 

have intended that land taken into trust under MILCSA could potentially be gaming-eligible 

under IGRA.  See, e.g., Saginaw MSJ 13-14; NHBP 17-18.  This is the antithesis of textualism.  

For one thing, courts must “presume that ‘Congress is aware of existing law [e.g., IGRA] when it 

passes legislation [e.g., MILCSA],’” Mississippi ex rel. Hood v. AU Optronics Corp., 571 U.S. 

                                                 
8 IGRA contains three exceptions to the bar on gaming on after-acquired land known as the 
“equal footing” exceptions.  25 U.S.C. § 2719(b)(1)(B).  These exceptions apply where land is 
taken into trust as a part of:  (i) the settlement of a land claim; (ii) the creation of a tribe’s “initial 
reservation,” after a tribe has been formally recognized; or (iii) the “restoration of lands” for a 
tribe whose official recognition lapsed or was terminated but then “restored.” Id.  These 
exceptions put tribes whose entitlement to lands should have been, but was not, recognized 
before 1988 on an “equal footing” with tribes whose land was already in trust by 1988, so that 
the government’s failures do not unfairly disadvantage the former group of tribes.  The equal-
footing exceptions are essential to IGRA’s goal of enabling all tribes in states where gaming is 
lawful to take advantage of the route out of poverty and toward economic and social self-
sufficiency that gaming under IGRA can offer.  See City of Roseville v. Norton, 348 F.3d 1020, 
1030 (D.C. Cir. 2003) (“Indeed, the exceptions in IGRA § 20(b)(1)(B) serve purposes of their 
own, ensuring that tribes lacking reservations when IGRA was enacted are not disadvantaged 
relative to more established ones.”). 
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161, 169 (2014), as Intervenors acknowledge, see NHBP MSJ 13-14.  It should thus be presumed 

that Congress understood how MILCSA and IGRA would interact.  But even if that presumption 

were misplaced here, whether all members of Congress who voted for MILCSA understood its 

potential interaction with IGRA or none did is irrelevant.  “The text of the law is the law.”  

Kavanaugh, Fixing Statutory Interpretation, 129 Harv. L. Rev. 2118, 2118 (2016).  And it is the 

constitutional duty of courts to enforce the plain meaning of written laws—arrived at through the 

painstaking constitutional procedures of bicameralism and presentment—not to guess as to how 

legislators anticipated a law would operate.  See Magwood v. Patterson, 561 U.S. 320, 334 

(2010) (“We cannot replace the actual text with speculation as to Congress’ intent.”). 

For similar reasons, the Department’s concession that its restrictive statutory 

interpretation of MILCSA is based on the “lack of discussion of gaming in [MILCSA’s] 

legislative history” (DOI MSJ 23) demonstrates that its interpretation strays far from sound 

principles of statutory construction.  “It is not [courts’] job to speculate upon congressional 

motives.”  Riegel v. Medtronic, Inc., 552 U.S. 312, 326 (2008).  The law means what it means, 

and “[t]he operation of a law enacted by Congress need not be seconded by a committee report 

on pain of judicial nullification.”  Id.; see also Harrison v. PPG Indus., Inc., 446 U.S. 578, 592 

(1980) (“it would be a strange canon of statutory construction that would require Congress to 

state in committee reports or elsewhere … that which is obvious on the face of a statute”). 

As explained in Part I, it follows from those foundational interpretive principles that 

“[t]he fact that Congress may not have foreseen all of the consequences of a statutory 

enactment”—for example, that land taken into trust under a provision of MILCSA containing no 

geographic-proximity requirement might later be gaming-eligible under IGRA—“is not a 

sufficient reason for refusing to give effect to [the statute’s] plain meaning.”  Wolas, 502 U.S. at 

158.  As the Supreme Court made clear in another case involving MILCSA, IGRA, and 
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speculative contentions about what Congress could and could not have intended, the judiciary 

has “no roving license … to disregard clear language simply on the view that … Congress ‘must 

have intended’ something” different.  Bay Mills, 572 U.S. at 794.  That principle is dispositive 

here. 

2. “Enhancement of Tribal Lands” Does Not Demand Geographic  
Proximity To Existing Lands 

This Court must also vacate the Trust Denial Order because it is based on an 

impermissible geographic-proximity standard.  As the Tribe has explained, the genesis of the 

Department’s interpretation of “enhancement of tribal lands” is the 2010 Bay Mills Opinion.  The 

standard the Department adopted there plainly included a geographic-proximity component.  See 

Sault MSJ 8-9; AR459 (“Because the Vanderbilt site is very far from all other tribal 

landholdings, it cannot be said to enhance any of them.”).  The Department applied that same 

framework in denying the Tribe’s submissions here.  See, e.g., AR1932-1933.  But that 

geographic-proximity standard cannot be reconciled with MILCSA’s text, structure, or purposes.  

See Sault MSJ 29-32. 

Rather than defend the Department’s position, the Department’s lawyers now attempt to 

jettison it, claiming that the Trust Denial Order does not reflect a geographic-proximity 

requirement.  See DOI MSJ 22 (“Interior did not limit Plaintiff’s land acquisitions to the Upper 

Peninsula[.]”).  That claim ignores the Trust Denial Order itself, which did apply the Bay Mills 

geographic-proximity standard, as the Department elsewhere concedes.  See, e.g., DOI MSJ 4-5 

(acknowledging “focus” of Bay Mills Opinion “was whether ‘enhancement’ included any 

geographic limits”); id. at 7-8 (conceding Department applied Bay Mills Opinion “enhancement” 

standard here); AR1932-1933.  Because the Department’s now-abandoned test played at least 

some role (indeed, a substantial role) in its denial of the Tribe’s submissions, the Department’s 
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failure to defend that standard requires vacatur.  See Nat’l Fuel Gas Supply Corp. v. FERC, 468 

F.3d 831 (D.C. Cir. 2006) (Kavanaugh, J.). 

Some Intervenors take up the gauntlet and attempt to defend a geographic-proximity 

requirement.  See, e.g., NHBP 14.  Those arguments ignore three dispositive points: 

First, the plain text of MILCSA contains no geographic-proximity requirement.  

Section 108(c)(5) does not say “nearby tribal lands”; it simply says “tribal lands.”  And nothing 

in the term “enhancement” provides a basis for imposing such a restriction. 

Second, Congress’s omission of a geographic-proximity standard in MILCSA should not 

be deemed an oversight to be fixed by the agency or by courts.  As the Tribe has explained, and 

no one disputes, Congress has expressly adopted such requirements in other statutes governing a 

tribe’s acquisition of new lands.  See Sault MSJ 30-31.  Sometimes Congress requires a 

connection to a tribe’s aboriginal area.9  Sometimes Congress imposes other geographic limits.10  

The point is that these other statutes “clearly demonstrat[e] that [Congress] knows how to impose 

                                                 
9 See, e.g., Seneca Nation Settlement Act, Pub. L. No. 101-503, 104 Stat. 1292 (1990), § 8(c) 
(authorizing acquisition of settlement land “within [the Seneca Nation’s] aboriginal area in the 
State or situated within or near proximity to former reservation land … with funds appropriated 
pursuant to this Act”); Santo Domingo Pueblo Claims Settlement Act, Pub. L. 106-425, 114 Stat. 
1890 (2000), § 5(b)(1)(B) (allowing acquisition of settlement lands “within the exterior 
boundaries of the exclusive aboriginal occupancy area of the Pueblo”). 
10 See, e.g., Seminole Indian Land Claims Settlement Act, Pub. L. No. 100-228, 101 Stat. 1556 
(1987), § 6(c) (authorizing Tribe to acquire settlement land unless “(1) the total amount of land 
previously taken in trust under this subsection exceeds the amount of land transferred to the State 
and Water District by the tribe under the Settlement Agreement; (2) the Secretary determines in 
writing that either the size, location, or condition of the land, or the terms and conditions under 
which it is transferred would place an unreasonable burden on the United States as trustee; 
(3) the land is not in Florida; or (4) the land is not agricultural in nature”); Gila Bend Indian 
Reservation Lands Replacement Act, Pub. L. No. 99-503, 100 Stat. 1798 (1986), § 6(d) 
(requiring settlement land to be “outside the counties of Maricopa, Pinal, and Pima, Arizona, or 
within the corporate limits of any city or town” and in “not more than three separate areas 
consisting of contiguous tracts, at least one of which areas shall be contiguous to San Lucy 
Village”). 
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such a requirement when it wishes to do so.”  Whitfield v. United States, 543 U.S. 209, 216-217 

(2005) (fact that 22 other conspiracy laws had express overt-act requirement weighed against 

reading that requirement into law without one).  Courts are not free to supply a geographic 

limitation Congress omitted.  Neither the Department nor Intervenors have any answer. 

Finally, engrafting a geography-proximity standard onto MILCSA’s plain text imperils 

MILCSA’s purpose.  No one disputes that “about 14,500 (more than a third) of [the Tribe’s] 

42,000 members live in the Lower Peninsula”—a population “almost three times greater than the 

total membership of the next largest tribe in Michigan.”  AR2161.  And no one disputes that the 

Tribe has no significant landholdings in the Lower Peninsula from which “to provide 

employment and tribal services to the Tribe’s significant down-state population.”  AR2159-2160; 

see AR2182-2193.  It would advance MILCSA’s self-sufficiency objectives to permit the Tribe 

to acquire land to meet the needs of its downstate members; it frustrates those purposes to restrict 

acquisitions to the sparsely populated and rural Upper Peninsula.  See Sault MSJ 32. 

The Department and Intervenors again have no good response.  NHBP claims it is “self-

evident … a land-starved tribe does not … enhance its fragmented trust lands in the Upper 

Peninsula by buying a tiny footprint of a casino in an urban area hundreds of miles to the south.”  

NHBP 14.  It thus urges that the Tribe be restricted to acquiring land in the Upper Peninsula.  Id.  

But apart from the textual problems with that position, NHBP’s self-serving view of what would 

and would not benefit the Sault Tribe ignores that one-third of the Tribe’s members live in the 

Lower Peninsula, where the Tribe has no land base to serve their needs.  It certainly does help 

address the needs of a “land-starved tribe” to secure a land base that can be used to generate 

employment for and provide services to members in the Lower Peninsula.  E.g., AR2152, 2159-

2160, 2214.  Adding land in the Upper Peninsula does nothing to address those unmet needs. 
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For its part, the Department offers only one response to the Tribe’s points regarding 

MILCSA’s purposes—contending that MILCSA was not intended to permit the Tribe “to 

achieve self-sufficiency through land acquisition.”  DOI MSJ 22-23.  That is a very surprising 

claim coming from the federal government.  And it is demonstrably wrong.  Self-determination 

and self-sufficiency for tribes have been at the core of federal Indian policy for decades.  See, 

e.g., Mescalero Apache, 462 U.S. at 335 (noting “Congress’ overriding goal of encouraging 

‘tribal self-sufficiency and economic development,’” “embodied in numerous federal statutes”).  

Those goals, in turn, are inextricably linked to tribal lands, which are critical to tribal 

sovereignty, identity and culture, and economic development.  Section 108 of MILCSA was 

designed to recompense the Tribe, at least in part, for the massive injury—not just a monetary 

loss, but a wound to the Tribe’s self-sufficiency—caused when the United States unlawfully took 

the Tribe’s land in the nineteenth century.  It does so by creating a “Self-Sufficiency Fund”; by 

allowing the Tribe, within very broad parameters, to determine how best to expend that Fund to 

further its self-sufficiency—including by purchasing land; and by requiring that land purchased 

with Fund interest be taken into trust for the Tribe’s benefit.  The Department’s reading not only 

contravenes MILCSA’s text, but frustrates its purpose.   

3. Policy Concerns Provide No Basis For Interpreting § 108(c)(5) 
Contrary To Its Plain Meaning 

The Department and Intervenors do little to conceal that their vanishingly narrow reading 

of § 108(c)(5) is ultimately based on their concern that a plain-language reading of MILCSA 

could potentially give the Tribe a greater opportunity for gaming under IGRA than its 

competitors would prefer.  See DOI MSJ 23; Saginaw MSJ 12-13; NHBP 12-13, 17; Detroit 

Casinos MSJ 1.  But despite sky-is-falling rhetoric—involving everything from a “Motel 6 in 

Texas” (Detroit Casinos MSJ 14) to “a restaurant in Hawaii” (id.) to Indian gaming “anywhere in 
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the country” (NHBP MSJ 17)—they uniformly ignore the Tribe’s extended discussion of the 

significant limitations (legal and practical) on MILCSA trust submissions and Indian gaming.  

See Sault MSJ 33-36.  Congress certainly would have understood those limitations in enacting 

MILCSA, and similar constraints led another federal court faced with hypothetical claims of 

“unlimited” acquisitions to reject a plea to read unmentioned limits into a statute.  See Sault Ste. 

Marie Tribe of Lake Superior Chippewa Indians v. United States, 78 F. Supp. 2d 699, 704 (W.D. 

Mich. 1999).  This Court should do the same. 

This case illustrates why statutory interpretation must be based on fidelity to enacted text.  

The questions implicated by the Department’s and Intervenors’ objections to the Tribe’s right to 

have land taken into trust under MILCSA and then potentially game on that land under IGRA are 

many:  How much trust land is too little or too much for the Sault Tribe?  Where is trust land 

best located, from the perspective of the Tribe and others?  How much Indian gaming is too little 

or too much for the Tribe?  Where is it preferable for such gaming to occur?  What limits on 

gaming should exist?  How should any legitimate concerns about trust land or gaming be 

balanced against Congress’s responsibility to remedy the taking of the Tribe’s ancestral lands in 

the nineteenth century?  How should the economic interests of potentially competing tribes or 

commercial casinos weigh in the mix?  The list goes on, but these are all unadorned policy 

questions that, respectfully, are beyond the competence of courts and agencies to resolve in 

interpreting a statute.  “Congress alone has the institutional competence, democratic legitimacy, 

and (most importantly) constitutional authority to revise statutes in light of new social problems 

and preferences.  Until it exercises that power, the people may rely on the original meaning of 

the written law.”  Wisconsin Cent. Ltd., 138 S. Ct. at 2074. 

Adherence to statutory text, moreover, is particularly important under MILCSA.  

Legislation often reflects “the art of compromise.”  Henson v. Santander Consumer USA Inc., 
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137 S. Ct. 1718, 1725 (2017).  So, too, here.  MILCSA was a negotiated compromise between 

sovereigns to remedy decades of failure by the federal government to compensate tribes for the 

nineteenth-century taking of their lands.  See supra p. 29.  It is the nature of a legislative 

compromise that the resulting law does not perfectly implement the preferences of any legislator.  

That is certainly true of a settlement act.  MILCSA’s sponsor acknowledged this reality, 

explaining that the statute was not “perfect,” as legislation is written “on Capitol Hill—and not 

Mt. Sinai.”  Kildee Statement, supra.  It would be especially inappropriate to permit the 

Department’s or Intervenors’ after-the-fact policy concerns to override MILCSA’s text, given 

that it embodies the bargained-for and promised terms of a negotiated settlement between 

sovereigns.  Cf. Washington State Dep’t of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000, 1021 

(2019) (Gorsuch, J., concurring) (holding, in Indian-treaty interpretation context, that courts 

should “hold[] the parties to the terms of their deal” despite “dissatisf[action] with the 

consequences of [a] promise[]”). 

This does not leave the Department or Intervenors without recourse.  Their “[p]olicy 

arguments” about trust acquisitions under § 108(f) or Indian gaming under IGRA “are properly 

addressed to Congress.”  SAS Inst., Inc., 138 S. Ct. at 1358.  That “policy debate … belongs in 

the halls of Congress” because, “[a]s far as the Third Branch is concerned, what the text … 

indisputably does prevails over what it ought to have done.”  Powerex Corp. v. Reliant Energy 

Servs., Inc., 551 U.S. 224, 237-238 (2007); see also Lewis, 560 U.S. at 217 (if law’s “effect was 

unintended, it is a problem for Congress, not one that federal courts can fix”). 

Finally, NHBP endeavors to dress up policy objections in statutory terms, invoking the 

elephants-in-mouseholes principle.  NHBP MSJ 17-18.  But that principle addresses how to 

interpret “vague terms” or “ancillary provisions.”  Whitman v. Am. Trucking Ass’ns, 531 U.S. 

457, 468 (2001).  There is nothing vague or ancillary about MILCSA § 108 or IGRA’s 
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settlement-of-a-land-claim exception.  Because Congress chose broad, but unambiguous, 

language in each, the proper interpretive guide is the general-terms canon, as explained above.  

See supra pp. 23-24.  In any event, NHBP misunderstands the elephant principle; it is a 

disciplining restraint on agency authority, designed to ensure that Congress, not agencies, makes 

significant policy choices.  See, e.g., Whitman, 531 U.S. at 468 (finding it “implausible that 

Congress would give … EPA through these modest words” significant power).  Here, Congress 

has made policy choices in MILCSA and IGRA, and the agency’s duty is to give effect to, not 

countermand, those choices. 

B. Chevron Does Not Support The Department’s Interpretation 

 The Department’s interpretation of “enhancement of tribal lands” cannot be affirmed 

based on appeals to Chevron deference (e.g., DOI MSJ 18-19) for at least three reasons. 

 First, ambiguity is a precondition to Chevron deference, but “enhancement of tribal 

lands” is not ambiguous.  “Even under Chevron, [courts] owe an agency’s interpretation of the 

law no deference unless, after ‘employing traditional tools of statutory construction,’ [courts] 

find [themselves] unable to discern Congress’s meaning.”  SAS Inst., 138 S. Ct. at 1358; see also 

Cajun Elec. Power Coop., Inc. v. FERC, 924 F.2d 1132, 1136 (D.C. Cir. 1991) (“[a]n agency is 

given no deference at all on the question whether a statute is ambiguous”).  Here, there is no 

ambiguity as to whether the plain meaning of “enhancement of tribal lands” includes acquisitions 

that increase the Tribe’s landholdings.  The Department’s belief that its interpretation “makes for 

better policy” cannot create ambiguity, SAS Inst., 138 S. Ct. at 1358-1359, nor can speculation 

about how a “‘hypothetical reasonable legislator’” might have addressed the issue, id. 

 Second, Chevron is not applicable here because Congress has not delegated to the 

Department the power to construe § 108(c).  Another federal court, faced with a claim to 

Chevron deference under MILCSA § 107 (pertaining to Bay Mills), refused to defer for that 
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reason.  The court explained that “Congress did not delegate any authority” to the Department to 

“implement this specific provision of MILCSA,” adding that, under § 107(a)(6)—which mirrors 

§ 108(e)—Congress “explicitly withdrew any oversight by the Secretary of the Interior 

concerning the approval and acquisition of land using funds from the Land Trust.”  Bay Mills 

Indian Cmty. v. Snyder, No. 1:11-cv-729, 2018 WL 6524263, at *6 (W.D. Mich. Sept. 28, 2018).  

The same is true here.   

The cases the Department cites in support of deference (DOI MSJ 11, 16) are not to the 

contrary, as they involved statutes, unlike MILCSA § 108, that do delegate broad authority to the 

Department.  See Governor of Kansas v. Norton, 430 F. Supp. 2d 1204, 1218-1221 (D. Kan. 

2006) (involving statute under which Department had authority to “take such action as the 

Secretary may determine to be necessary and appropriate to enforce the requirements of this 

title”); California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1264 (D.C. Cir. 2008) 

(involving Department interpretation of tribal approval authority under Title 25, which delegates 

the Department general interpretive authority, 25 U.S.C. § 2).  Those cases thus have no 

relevance here.11 

 Third, the Indian canon forecloses Chevron deference.  That canon “dictate[s]” this 

Court’s “choice” between “two possible constructions,” requiring it to adopt the construction that 

benefits the Sault Tribe.  County of Yakima v. Confederated Tribes & Bands of Yakima Indian 

Nation, 502 U.S. 251, 269 (1992); see Sault MSJ 39-40.  Relying on Rancheria v. Jewell, 776 

                                                 
11 Attempting to find a delegation of authority to the Department in MILCSA § 108, the Detroit 
Casinos point to the Department’s role in approving MILCSA distribution plans.  Detroit 
Casinos MSJ 20.  This misunderstands MILCSA.  MILCSA does not require Department 
approval of the Sault Tribe’s distribution plan—§ 108 is the Sault Tribe’s plan and Congress 
approved that plan by enacting MILCSA.  See MILCSA § 105(a)(3) (§ 108 is Tribe’s plan and 
“shall be approved upon the enactment of this Act”).  The Department’s plan approval role 
relates to other tribes.  See id. (approval required “[e]xcept as otherwise provided in this title”). 
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F.3d 706, 713 (9th Cir. 2015), the Department claims (at 24) that “‘an agency’s legal authority to 

interpret a statute appears to trump” the Indian canon.  But under the law of the D.C. Circuit, “if 

[a statute] can reasonably be construed as the Tribe would have it construed, it must be construed 

that way,” regardless of Chevron.  Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 & 

n.8 (D.C. Cir. 1988).  “D.C. Circuit precedent is clear and binding” on this point.  Rancheria v. 

Hargan, 296 F. Supp. 3d 256, 267 (D.D.C. 2017).  

Alternatively, the Department contends (at 24) that Chevron deference merely “‘applies 

with muted effect’” in the Indian-law context.  But the Department’s own authority confirms that 

the Indian canon “trump[s]” Chevron deference and that it is “the Indians’ benefit [that] remains 

paramount.”  Cobell v. Salazar, 573 F.3d 808, 812 (D.C. Cir. 2009) (internal quotations omitted) 

(“Cobell III”); accord Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001); Cobell v. 

Kempthorne, 455 F.3d 301, 304 (D.C. Cir. 2006).  Cobell III’s reference to “a muted Chevron 

deference” addressed unique circumstances not present here—that is, the agency’s need to carry 

out its duties while being a “careful steward[] of limited government resources.”  573 F.3d at 

812.  Because Cobell III’s special concerns with the federal fisc are not present here, the Indian 

canon defeats Chevron. 

Lastly, the Department argues (at 23) that the Indian canon does not apply because “[a]n 

interpretation of ‘enhancement’ that favors” the Tribe “might be to the detriment of” NHBP and 

the Saginaw Tribe.  But MILCSA was not enacted for those tribes’ benefit; it was enacted to 

settle land claims with and support the economic development of the Sault Tribe (and other 

Michigan tribes, not including NHBP or the Saginaw).  Ambiguity in a statute like MILCSA—

enacted for the benefit of a particular tribe—must be “resolve[d] … in favor of the tribe.”  City of 

Roseville v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 2003) (construing Auburn Indian 

Restoration Act). 
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C. The Department’s Interpretation Fails Chevron’s Second Step 

Even if Chevron applied, and even if § 108(c)(5) were ambiguous, the Trust Denial Order 

would require vacatur because the Department’s interpretation of “enhancement of tribal lands” 

is not “a permissible construction of the statute.”  Northpoint Tech., Ltd. v. FCC, 412 F.3d 145, 

151 (D.C. Cir. 2005) (internal quotation marks omitted).  In its motion, the Tribe offered four 

reasons why that was so:  (1) the Department’s assorted limitations on “enhancement of tribal 

lands” are interpolations, not interpretation of the text; (2) the Department’s narrow 

interpretation effectively describes a null set; (3) the Department’s reading so impairs Congress’s 

purposes that it exceeds the bounds of reasonable interpretation; and (4) the Department’s 

outcome-oriented, policy-driven concerns about gaming do not justify distorting statutory text.  

See Sault MSJ 37-39.  Neither the Department nor Intervenors address most of these objections.  

Each thus provides an independent basis for vacating the Trust Denial Order. 

The Saginaw Tribe takes up the challenge of attempting to explain why the Department’s 

interpretation is not a virtual null set, but its efforts fall short.  See Saginaw MSJ 5-6.  It proposes 

that a marina it purchased three miles from a casino “‘enhanced’ the value of the tribal land 

base” because patrons can use the marina “to spend a day out on the water and an evening dining 

and gaming at the casino.”  Id.  The Saginaw Tribe claims this enhancement could be proven by 

“revenue increases.”  Id.  But the acquisition of the marina did not immediately or directly 

enhance the value of an existing parcel of land—which is what the Department’s standard 

requires.  See, e.g., Sault MSJ 27-28.  Indeed, the Sault Tribe submitted evidence that planned 

activities on its Parcels would generate revenues and “enable the Tribe to make substantial 

improvements to its existing facilities on tribal lands in the Upper Peninsula.”  AR2215; Sault 

MSJ 40-41.  The Department rejected that evidence without explanation.  The Saginaw Tribe’s 
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attempt to describe a scenario that satisfies the Department’s standard thus backfires, confirming 

the apparent impossibility of doing so. 

D. Section 9 Of The Tribe’s Compact With Michigan Is Not Relevant To The 
Legal Questions Presented Here 

Two Intervenors—but not the Department—invite the Court on an irrelevant detour 

relating to § 9 of the Tribe’s 1993 gaming compact with Michigan, which they claim barred the 

trust submissions here.  See Saginaw MSJ 10-12, 14-16; NHBP 1-2, 18.  Although it is unclear, 

Intervenors appear to offer two arguments.  First, as a matter of statutory interpretation, 

MILCSA “should be read in harmony” with the compact, and there is “nothing in MILCSA … 

that suggests that Congress required the Secretary to grant applications that violate the Sault 

Tribe’s compact.”  NHBP MSJ 18.  Second, this Court should resolve the meaning of § 9 even if 

it is not relevant to interpretation of MILCSA.  See Saginaw MSJ 14-16.  Neither version of the 

argument provides any basis for affirming the Trust Denial Order. 

First, this is an APA case.  Under established administrative law principles, the Trust 

Denial Order may thus be upheld “only on the grounds that the agency invoked when it took the 

action.”  Michigan v. EPA, 135 S. Ct. 2699, 2710 (2015).  The Department did not embrace 

Intervenors’ novel theory that § 9 of the Tribe’s compact with Michigan is relevant to the 

Department’s duties under MILCSA § 108(f), and § 9 formed no part of the Department’s 

decision.  It therefore cannot be a basis on which to uphold the Trust Denial Order. 

Second, the Department had good reason for not addressing § 9, as it is irrelevant to the 

Department’s § 108(f) duty and to proper interpretation of § 108(c)(5).  The Department 

“literally has no power to act … unless and until Congress confers power upon it,” Louisiana 

Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986), and MILCSA does not confer power on 

the Department to resolve compact disputes as part of the § 108(f) land-into-trust process.  The 
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Department’s mandatory § 108(f) duty does not turn on the terms of the Tribe’s compact, and 

Intervenors identify nothing in MILCSA—a statute that does not “address[] gaming,” NHBP 

MSJ 18—remotely suggesting that Congress delegated power to the Department to referee 

gaming-compact compliance as part of a land-into-trust inquiry.  MILCSA’s silence compels the 

conclusion that the Department lacks such authority.  See U.S. Telecom Ass’n, 359 F.3d at 566; 

Chamber of Commerce of U.S. v. NLRB, 721 F.3d 152, 159 (4th Cir. 2013). 

Nor is § 9 of the compact relevant to the meaning of § 108(c)(5).  Although NHBP 

alludes to reading § 108(c)(5) in “harmony” with the compact, NHBP MSJ 18, it fails to explain 

how anything in § 9 bears on the proper interpretation of the statutory phrase “enhancement of 

tribal lands.”  NHBP’s argument appears simply to repackage its policy objections to the 

possibility of gaming on MILCSA lands and to ask, again, for the Court to read nonexistent 

limitations into § 108(c)(5)’s enacted text.  The Tribe has explained above why those policy 

objections are misplaced and irrelevant to proper statutory interpretation.  See supra pp. 35-38. 

Third, if Intervenors are asking this Court independently to decide § 9’s meaning, the 

Court should decline that request.  For one thing, the counterparty to the compact, Michigan, is 

not a party to the case.  As a signatory to the compact, Michigan is a “necessary party” under 

Federal Rule of Civil Procedure 19(a), but one that cannot be joined because of its “sovereign 

immunity.”  Kickapoo Tribe of Indians of Kickapoo Reservation in Kansas v. Babbitt, 43 F.3d 

1491, 1496 (D.C. Cir. 1995); see, e.g., Corsi v. Eagle Publ’g, Inc., No. 1:07-cv-2004, 2008 WL 

239581, at *4 (D.D.C. Jan. 30, 2008) (“an absent contracting party … must be joined under Rule 

19(a)”).  “While Rule 19(b) sets forth four non-exclusive factors for the court to consider … 

‘there is very little room for balancing of other factors’ … where a necessary party under Rule 

19(a) is immune from suit because immunity may be viewed as one of those interests 

‘compelling by themselves.’”  Kickapoo Tribe of Indians, 43 F.3d at 1496.  The absence of the 
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State renders it legally improper to resolve the meaning of § 9 here.  See id. at 1500; see also 

Stand Up for California! v. Dep’t of the Interior, 204 F. Supp. 3d 212, 253-254 (D.D.C. 2016), 

aff’d, 879 F.3d 1177 (D.C. Cir. 2018). 

Rule 19 aside, it would be unwise to attempt to resolve § 9’s meaning here for other 

reasons.  APA litigation is limited to the administrative record.  See Florida Power & Light Co. 

v. Lorion, 470 U.S. 729, 743-744 (1985).  To the Tribe’s knowledge, the administrative record 

does not even contain a complete copy of the Tribe’s compact with Michigan, much less any 

other evidence—for example, extrinsic or course-of-performance evidence—that may bear on 

§ 9’s meaning.  In the Tribe’s prior § 9 litigation with Michigan in 2012—with limited factual 

exchanges between the parties but no formal discovery—the Tribe discovered evidence that will 

almost certainly inform § 9’s interpretation.  None of that evidence is in the administrative 

record; none of it has been subject to adversarial testing; and there may well be a need for 

additional discovery involving the State (which, again, is not a party to this lawsuit). 

Indeed, the proper interpretation of § 9 implicates many legal and factual issues that are 

not relevant to this case and are not ripe for resolution.  Although Intervenors do not bother to 

quote it in full, § 9 states: 

SECTION 9.  Off-Reservation Gaming. 
 
An application to take land in trust for gaming purposes pursuant to § 20 of IGRA (25 
U.S.C. § 2719) shall not be submitted to the Secretary of the Interior in the absence of a 
prior written agreement between the Tribe and the State’s other federally recognized 
Indian Tribes that provides for each of the other Tribes to share in the revenue of the off-
reservation gaming facility that is the subject of the § 20 application. 

Gaming Compact Between Sault Ste. Marie Tribe of Chippewa Indians and State of Michigan 

§ 9 (1993), available at https://www.bia.gov/sites/bia.gov/files/assets/as-ia/oig/oig/pdf/idc-

038298.pdf. 
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Read in isolation, this provision is not a model of clarity.  On its face, it applies not to all 

trust applications, but only to an “application to take land in trust for gaming purposes pursuant 

to § 20 of IGRA.”  Section 20 of IGRA, however, does not govern when or how land is taken 

into trust; rather, it sets out “separate and independent requirement[s] to be considered before 

gaming activities can be conducted[.]”  Oversight Hearing on Taking Lands into Trust Before the 

S. Comm. on Indian Affairs, 109th Cong. 28 (2005) (statement of George T. Skibine, Acting 

Deputy Assistant Sec’y – Indian Affairs for Pol’y & Econ. Dev., Dep’t of Interior). 

While it is thus unclear at first glance what a trust application “pursuant to § 20 of IGRA” 

means, § 9’s two references to “off-reservation gaming” shed light on that meaning.  The Tribe’s 

position is that § 9 applies only to discretionary trust applications where the applicant seeks to 

game on the land pursuant to IGRA’s two-part determination provision, 25 U.S.C. 

§ 2719(b)(1)(A), which permits gaming when it is in the best interest of the tribe and not 

detrimental to the surrounding community and the State’s Governor concurs.  See Mem. from 

Ken Salazar, Sec’y of the Interior, to Assistant Sec’y – Indian Affairs, Decisions on Indian 

Gaming Applications 2 (June 18, 2010) (describing “tribal requests that ‘off-reservation’ lands 

be taken into trust for potential gaming purposes” under “‘two part’ determination”); 

Staudenmaier et al., Native American Off-Reservation Gaming, 16 Gaming L. Rev. & Econ. 338, 

338 (2012) (“In the past, the term ‘off-reservation gaming’ has been used to describe the two-

part determination exception.”).  Section 9 accordingly does not apply to the Tribe’s mandatory 

MILCSA trust submissions, where the land, if taken into trust, could be gaming-eligible only 

under IGRA’s equal-footing exceptions.  This is hardly an idiosyncratic reading; indeed, the 

Department has previously embraced the same reading.  See, e.g., Hearing on H.R. 2176 and 

H.R. 4115 Before the H. Comm. on Natural Resources, 110th Cong. 58 (2008) (testimony of Carl 
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Artman, Assistant Sec’y – Indian Affairs) (§ 9’s reference to § 20 of IGRA “specifically refers to 

the two-part determination portion of Section 20”). 

There is much more to say about the proper interpretation of § 9, but it would be 

inappropriate to resolve that issue here.  The Tribe’s compact with Michigan establishes 

procedures for compact-compliance disputes, and these issues will be litigated if and when 

Michigan renews its previous claim that the Tribe breached § 9.  The Sixth Circuit has held that 

the State will be able to pursue that claim after the Tribe’s “land is taken into trust” but “before 

… gaming starts.”  Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, 737 F.3d 1075, 

1080, 1083 (6th Cir. 2013).  This Court should reject as both procedurally improper and 

substantively unwise Intervenors’ request that the Court wade into a complicated contract-law 

issue in an APA case where the question formed no part of the agency’s decision below; where 

one of the two signatories to the contract is not a party; and where there is no meaningful—much 

less complete—record on the issues. 

III. THE DEPARTMENT ARBITRARILY AND CAPRICIOUSLY DISREGARDED RECORD 

EVIDENCE OF “ENHANCEMENT” 

The Trust Denial Order must also be vacated because it is “arbitrary” and “capricious.”  

5 U.S.C. § 706(2)(A).  As the Tribe has explained, it submitted significant evidence 

demonstrating that acquisition of the Parcels would be an “enhancement of tribal lands” even 

under what the Tribe then understood to be the Department’s definition of “enhancement”—that 

is, the acquisitions would increase the value of existing tribal lands.  Specifically, the Tribe 

submitted evidence that the revenues generated by development on the Parcels would be used to 

improve existing lands (for example, through housing investment) and otherwise to increase the 

suitability of tribal lands to meet the needs of tribal members (for example, through services and 

employment).  See Sault MSJ 39-42.  The Department offered the following explanation for 
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rejecting this position:  “[T]he Tribe has not offered any evidence of its plan to use the gaming 

revenue to benefit its existing lands or its members,” AR1933 (emphasis added), and the Tribe 

“fails to cite any evidence” that the acquisitions would provide “employment” for nearby 

members, AR1932 (emphasis added).  That explanation runs directly counter to the record before 

the agency, which included tribal resolutions and two separate affidavits (one from the Chief 

Financial Officer and one from the Housing Director) demonstrating the Tribe’s plan to use 

gaming revenue to benefit its existing lands and members, including through employment.  See 

Sault MSJ 40-41.  It also runs directly counter to federal law, as IGRA requires that tribal 

gaming revenue be expended for the benefit of tribal members.  See id. at 42. 

In response, the Department advances an internally inconsistent defense.  On the one 

hand, the Department admits that the Trust Denial Order “concluded that Plaintiff did not offer 

evidence of its plans to use gaming revenue to benefit its existing lands or members.”  

DOI MSJ 28.  That, of course, is objectively wrong, as the Department later implicitly concedes.  

Id. (citing “tribal resolutions,” “CFO affidavit,” and “Housing Authority affidavit”). 

On the other hand, the Department claims, not that the Tribe failed to submit evidence, 

but that “Interior examined the evidence … and found it insufficient.”  DOI MSJ 28.  But this 

Court must “focus on the reasons stated in the orders under review.”  ANR Storage Co. v. FERC, 

904 F.3d 1020, 1024 (D.C. Cir. 2018).  The explanation in the Trust Denial Order quoted 

above—that the Tribe “has not offered any evidence of its plans to use the gaming revenue to 

benefit its existing lands or its members,” AR1933—is an assertion about the absence of 

evidence, not that the evidence is insufficient for this or that reason.  The Department cannot 

defend the Trust Denial Order by rewriting it. 

In any event, a conclusory claim that the Tribe’s evidence was “insufficient” does not 

satisfy the Department’s duty of reasoned decisionmaking.  An agency “cannot ignore evidence 
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contradicting its position,” Butte Cty. v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010), and “it may 

not minimize such evidence without adequate explanation,” Genuine Parts Co. v. EPA, 890 F.3d 

304, 312 (D.C. Cir. 2018) (emphasis added).  This follows from “[o]ne of the most fundamental 

principles of administrative law … that agencies must give reasons for their actions.”  Southwest 

Airlines Co. v. FERC, 926 F.3d 851, 855 (D.C. Cir. 2019).  Here, despite claims that the 

Department undertook “a thorough analysis” of the evidence, DOI MSJ 27, neither the Trust 

Denial Order nor the Department’s motion offers any reasoned explanation as to why the Tribe’s 

evidence was “insufficient.”  If APA review is to be meaningful, “conclusory statements will not 

do; an ‘agency’s statement must be one of reasoning.’” Amerijet Int’l, Inc. v. Pistole, 753 F.3d 

1343, 1350 (D.C. Cir. 2014).  The Department’s position—“trust us, we considered all of the 

evidence, though we have not told you why it is insufficient”—will not do under the APA. 

Nor could the Department’s after-the-fact “insufficien[cy]” explanation (DOI MSJ 28), 

even if credited, save the Trust Denial Order.  Rather, that explanation merely dooms the Trust 

Denial Order another way, by confirming that the Department’s interpretation of “enhancement” 

is a virtual null set.  The Department is trying to have it both ways.  In defending its 

interpretation of “enhancement,” the Department denies that it imposed a “geographic-proximity 

limitation,” insisting that it only required “concrete evidence” of how the “Parcels enhanced 

[the] Upper Peninsula lands.”  DOI MSJ 22; see also Detroit Casinos MSJ 18. 

But the Department’s contention that the Tribe’s evidence was insufficient to 

demonstrate enhancement confirms how exceedingly narrow its interpretation of “enhancement” 

is.  The Tribe indisputably submitted “concrete evidence” as to how its acquisitions would 

increase the value of its Upper Peninsula lands—in particular, the affidavit of its CFO explaining 

that the acquisitions “will allow the operation of casinos that … will enable the Tribe to make 

substantial improvements to its existing facilities on tribal lands in the Upper Peninsula.”  

Case 1:18-cv-02035-TNM   Document 56   Filed 07/29/19   Page 60 of 71



49 

AR2215; see also Sault MSJ 40-41 (summarizing the Tribe’s affidavits).  This evidence could be 

“insufficient” (DOI MSJ 28) only if the Department’s interpretation of “enhancement” requires 

that an acquisition directly and immediately increase the value of nearby lands already owned by 

the Tribe.  But that virtual null-set interpretation of “enhancement” is contrary to law and 

otherwise unreasonable, as the Tribe has explained.  See supra pp. 20-42.  Crediting the 

Department’s arbitrary-and-capricious defense thus only highlights why the Department’s 

interpretation of “enhancement” is an impermissible, unreasonable construction of § 108(c)(5). 

IV. THE DEPARTMENT’S REJECTION OF THE TRIBE’S § 108(c)(4) ARGUMENT WAS 

CONTRARY TO LAW AND ARBITRARY AND CAPRICIOUS 

Whether or not the acquisitions “enhance[] … tribal lands” under MILCSA § 108(c)(5), 

they satisfy § 108(c)(4) because they are “for educational, social welfare, health, cultural, or 

charitable purposes which benefit the members of the Sault Ste. Marie Tribe” in multiple ways.  

See AR3109; AR2987-2988; AR2160-2167.  The Trust Denial Order rejected the Tribe’s 

position, AR1931, but as the Tribe has explained (Sault MSJ 42-44), the Department’s 

threadbare explanations do not withstand scrutiny under the APA. 

First, the Department’s interpretation of § 108(c)(4) is “not in accordance with law.”  

5 U.S.C. § 706(2)(A).  The Trust Denial Order (incorporating the January 2017 Letter) states that 

certain of the Tribe’s arguments as to why the acquisitions satisfied § 108(c)(4) were “too 

attenuated.”  AR971-972 n.25; AR1931.  But § 108(c)(4)’s text lacks a directness requirement.  

Section 108(c)(4) permits the use of interest “for educational, social welfare, health, cultural, or 

charitable purposes” (emphasis added), and “for” is a capacious term, generally meaning “with 

the object or purpose of.”  Jennings v. Rodriguez, 138 S. Ct. 830, 845 (2018).  Here, the Board’s 

resolutions approving the acquisitions—which mandate that 5% of resulting revenue be invested 

in specific social-welfare programs and in establishing a college scholarship program, AR3150, 
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AR3094—indisputably show that an object of the acquisitions is to further “educational [and] 

social welfare … purposes which benefit the members” of the Tribe. 

The Department responds that this interpretation “go[es] beyond the language and intent” 

of § 108(c)(4), DOI MSJ 30, but this is pure “ipse dixit.”  Bus. Roundtable v. SEC, 647 F.3d 

1144, 1155 (D.C. Cir. 2011).  The Department offers no analysis of the text of § 108(c)(4), and 

certainly no response to the Tribe’s plain-text argument based on the meaning of “for”—the 

Department’s reply, of course, would be too late, see DiBacco v. Dep’t of the Army, 983 F. Supp. 

2d 44, 65 (D.D.C. 2013).  Doubling down on its conclusory assertions, the Department claims  

that § 108(c)(4) “does not extend to economic development in the first instance,” without citing 

any textual (or other) authority for that proposition.  DOI MSJ 30.  Here again, the Department 

forgets that its authority (if any) to construe § 108(c)(4) under Chevron demands an ambiguity—

one that is lacking here.  The Department’s failure to meaningfully address § 108(c)(4)’s text, 

either in the Trust Denial Order or in this Court, requires vacatur of the Trust Denial Order. 

Second, the Trust Denial Order entirely fails to address other arguments made and 

evidence submitted by the Tribe demonstrating that the acquisitions satisfied § 108(c)(4), 

rendering the Order “arbitrary” under the APA.  Frizelle v. Slater, 111 F.3d 172, 177 (D.C. Cir. 

1997).  For instance, the Tribe explained that the acquisitions would create a land base in the 

Lower Peninsula from which the Tribe could provide services to its members.  The Trust Denial 

Order did not address that point at all.  Before this Court, the Department claims that the Tribe 

“never provided any plans substantiating how it would use the Parcels to do this.”  DOI MSJ 30.   

That rationale is doubly flawed.  To start, it comes too late.  It is well established that “a 

reviewing court … must judge the propriety of [agency] action solely by the grounds invoked by 

the agency.”  SEC v. Chenery Corp., 332 U.S. 194, 196 (1947).  Because the Trust Denial Order 

does not adopt a “plans” requirement or reject the Tribe’s position for the reason the Department 
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now articulates, the Department’s belated argument provides no basis for affirming the Trust 

Denial Order.  In any event, in each Trust submission, the Tribe made clear that the acquisitions 

would be used as a land base to provide services to members.  AR2987-2988; AR3108-3109.  

The Department fails to explain why those “plans” are insufficient. 

Finally, as to the Tribe’s point that the acquisitions will enhance the social welfare of 

tribal members by creating jobs, the Department does not respond, even belatedly.  Indeed, the 

Department all but concedes the point, admitting that a “purchase of land for … job training 

centers” likely would fall within § 108(c)(4).  DOI MSJ 29.  If an acquisition to build a job-

training center is “for educational, social welfare, health, cultural, or charitable purposes,” no 

principled distinction can be drawn to exclude an acquisition that will be used for economic 

development that will create hundreds of jobs for nearby tribal members. 

V. CLAIMS AS TO THE LANSING PARCEL ARE NOT MOOT 

Next, NHBP urges this Court to dismiss as moot the “Sault Tribe’s claims as to the 

Lansing Parcel[].”  NHBP MSJ 6.  This Court should deny that request. 

A case or claim is not moot unless “the issues presented are no longer ‘live’ or the parties 

lack a legally cognizable interest in the outcome,” Powell v. McCormack, 395 U.S. 486, 496 

(1969), and it would be “‘impossible’” to award “‘any effectual relief whatever,’” Mission Prod. 

Holdings, Inc. v. Tempnology, LLC, 139 S. Ct. 1652, 1660 (2019).  The standard is “demanding.”  

Id.  Because any “‘concrete interest, however small,” suffices, Chafin v. Chafin, 568 U.S. 165, 

172-173 (2013), a party asserting mootness bears a “heavy burden,” Doe v. Harris, 696 F.2d 

109, 112 (D.C. Cir. 1982)—which NHBP cannot carry here. 

The Lansing Parcel is technically composed of two properties that the Tribe refers to as 

“the Lansing Parcel” for ease of exposition.  See Sault Tribe MSJ 10; Compl. ¶ 37.  Under the 

Comprehensive Development Agreement (“CDA”) with the City of Lansing, the Tribe acquired 
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title to the “Corner Parcel” in 2012.  AR2989-2993.  In addition, the CDA granted the Tribe a 

binding option to acquire the “Showcase Parcel.”  AR3032.  The Tribe currently holds title to the 

Corner Parcel and thus has an ongoing legal interest in the Lansing Parcel.  Although the Tribe’s 

requested relief with respect to the Lansing Parcel may—as the Tribe explained in its opening 

motion—become moot in the future, see Sault MSJ 17 n.7, that day has not yet come. 

As an initial matter, neither of the two counts in the Tribe’s complaint that seek vacatur 

of the Trust Denial Order (counts I and II) depends on the identity of the Sibley and Lansing 

Parcels.  The Department denied both submissions in the same agency order on the same 

grounds.  See AR1930-1933.  The Tribe’s ownership of the Sibley Parcel, moreover, is 

undisputed—giving the Tribe a “legally cognizable interest in the outcome” sufficient to satisfy 

“the constitutional requirement of a case or controversy.”  Powell, 395 U.S. at 496-497.  

Regardless of the status of the Lansing Parcel by the time of this Court’s decision, the Tribe will 

be entitled to vacatur of the Trust Denial Order if the Court grants relief on either of the first two 

counts. 

Count III seeks a different remedy—an order compelling the Department to take the 

Parcels into trust.  If and when the Tribe conveys title to the Corner Parcel to the City of Lansing 

(and the Tribe and the City wind up the CDA), the Tribe agrees it would not be entitled to relief 

on count III as to the Lansing Parcel.  But, at present, the Tribe retains an ongoing interest in 

both parts of the Lansing Parcel.  Although the CDA imposed a time limit by which the Tribe 

must close on each piece of the Lansing Parcel and secure trust status for the Corner Parcel, that 

period may be extended, and the City and Tribe have twice extended it.  The second period has 

passed due to the Department’s inexcusable delay, and the City has asked to “initiate discussions 

related to wind-up of the CDA and reconveyance of the Corner Parcel.”  Dkt. 48-1.  Although 

discussions remain ongoing, as of this filing, the Tribe holds title to the Corner Parcel and the 
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CDA has not formally been wound up.  Unless and until (i) the Tribe relinquishes title to the 

Corner Parcel and (ii) Lansing and the Tribe wind up the CDA, the Tribe holds title to the Corner 

Parcel and the Tribe and Lansing could well negotiate an extension of the option for the 

Showcase Parcel. 

That is sufficient to create a live controversy as to the Lansing Parcel.  See In re Lela & 

Co., Inc., 551 F.2d 399, 404 (D.C. Cir. 1977) (“foreclosure sales” that were “not irrevocable” did 

not moot action for recovery in bankruptcy); see also Mission, 139 S. Ct. at 1660-1661 (it is 

irrelevant whether “ultimate recovery” is “uncertain or even unlikely,” as “courts often 

adjudicate disputes whose ‘practical impact’ is unsure at best”).  However, as the Tribe has made 

clear, if it conveys title to the Corner Parcel to the City (and the CDA is also wound up), it will 

notify the Court that its requested relief is limited to the Sibley Parcel.  Sault MSJ 17 n.7.  That 

possibility does not render the Tribe’s claims as to the Lansing Parcel moot now. 

VI. THE TRIBE IS ENTITLED TO AN ORDER COMPELLING THE DEPARTMENT TO TAKE 

THE PARCELS INTO TRUST 

Finally, the Tribe is entitled to an order compelling the Department to take the Parcels 

into trust to fulfill long-delayed promises from the United States to the Tribe embodied in 

MILCSA.  See Sault MSJ 44-49.  MILCSA was enacted to remedy decades of failure by the 

federal government to make amends for nineteenth-century takings of the Tribe’s ancestral lands.  

As part of the negotiated solution resulting in MILCSA, § 108(f) requires the Department to take 

“any lands” purchased with Fund interest into trust.  Despite that commitment to the Tribe and in 

the face of its clear statutory duty, the Department inexplicably took years to address the Tribe’s 

submissions.  And when it acted, it failed to resolve the one issue that is a precondition to trust 

status—whether the Parcels were acquired using Fund interest. 
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That extended bureaucratic delay would be inexcusable in an ordinary case, but it is 

intolerable here.  The Department’s delay has thwarted MILCSA’s objective of remedying 

historical injustices and frustrated the Tribe’s efforts to engage in economic development 

necessary to provide employment and services for the approximately 14,500 tribal members 

living in the Lower Peninsula.  AR3108.  Because the Department “[1] has a duty to act and … 

[2] has ‘unreasonably delayed’ in discharging that duty,” In re Am. Rivers & Idaho Rivers 

United, 372 F.3d 413, 418 (D.C. Cir. 2004), this Court should order the Department to take the 

Parcels into trust.  The Department’s contrary arguments fail.  See DOI MSJ 31-35. 

A. The Department Has A Mandatory Duty To Act 

As the Department has correctly held, MILCSA creates a mandatory—not 

discretionary—obligation.  See AR969.  That MILCSA imposes a source-of-funding 

precondition to that obligation does not render § 108(f) discretionary.  In mandating a “specific 

action when certain preconditions have been met,” § 108(f) is a paradigm example of a “clear 

statutory duty” subject to judicial enforcement.  Sierra Club v. Thomas, 828 F.2d 783, 793 (D.C. 

Cir. 1987); Sault MSJ 45-46. 

The Department now claims that resolving the § 108(f) source-of-funding question is 

“discretionary” because it entails “‘personal deliberation, decision and judgment.’”  

DOI MSJ 32.  That is wrong.  Whether the Tribe used Fund interest or some other source of 

funds to buy the Parcels is an objective, binary (yes/no), and factual inquiry.  The assertion that 

“review of the relevant accounting and title evidence” in making that determination (DOI MSJ 

32) somehow creates discretionary, open-ended authority makes no sense.  Indeed, the tasks 

deemed “discretionary” in the cases cited by the Department (DOI MSJ 32) readily show why 

the objective, factual inquiry required by § 108(f) is ministerial.  See Howell v. Gray, 843 F. 

Supp. 2d 49, 61 n.9 (D.D.C. 2012); Nealon v. District of Columbia, 669 A.2d 685, 690 (D.C. 
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1995).  The functions in those cases were “discretionary” because they “require[d] … decisions 

based on subjective criteria,” Howell, 843 F. Supp. 2d at 61 n.9, or involved policy judgments 

that “call for a delicate balancing of competing considerations,” Nealon, 669 A.2d at 690 

(internal quotation marks omitted).  By contrast, § 108(f) requires the Department to verify an 

objectively ascertainable fact and leaves it no discretion.  A statute that said the Department 

“shall take into trust all land acquired by the Sault Tribe before 2016” admits of no discretion; it 

requires the Department only to determine when the land was acquired.  MILCSA is similar.  

Congress did not delegate “formulation of policy” to the Department, but charged it with 

“execut[ing]” the directive set forth in § 108(f).  Nealon, 669 A.2d at 690.  The Tribe seeks to 

enforce “‘obedience’” to that directive.  Id. 

Nor is the interest determination here complicated.  The Tribe submitted unchallenged 

evidence, including a comprehensive audit of the Fund by an independent accounting firm, 

demonstrating that the Fund generated more than sufficient interest to support the Tribe’s 

acquisition of the Parcels.  AR2139-2147; see AR3163; AR3098; AR3165-3185.  Neither the 

Department nor Intervenors argue otherwise.  Although NHBP objects on other grounds, it 

admits that the record shows “sufficient interest has been earned to cover the land purchases.”  

NHBP MSJ 20.12  That was the precise finding the Department made to trigger its mandatory 

trust obligations in Governor of Kansas, 430 F. Supp. at 1224 (affirming DOI finding that “there 

                                                 
12 NHBP’s only objection (at 20) is that the Tribe’s interest was “not segregated” from principal; 
according to NHBP, all of the interest must therefore have been “added back to the principal” 
and is now “governed by § 108(b).”  That might make sense if MILCSA required the Tribe to 
segregate Fund interest in a separate account.  But Congress did not require that; it required only 
that “[t]he … Fund shall be maintained as a separate account,” MILCSA § 108(d)(1)—which the 
Tribe has done.  The retrospective accounting that the Tribe submitted at the Department’s 
request is perfectly consistent with the requirements of MILCSA.  And it is undisputed that 
(1) the Board directed that the Parcels be purchased with interest and (2) the accounting 
demonstrates that the Fund generated more than sufficient interest to do so. 
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was sufficient money to purchase” property).  The Department offers no explanation as to how it 

could justifiably reach a different conclusion here. 

Finally, the Department maintains that it “discharged any [statutory] responsibilities” by 

denying the Tribe’s submissions and thus did not need to resolve the source of funding under 

§ 108(f).  DOI MSJ 32; see id. at 34.  This misses the point.  In count III, the Tribe is seeking a 

remedy compelling the Department to take a non-discretionary action under MILCSA.  Properly 

interpreted, MILCSA unequivocally requires the Department to take the Parcels into trust, and 

the Department has “unlawfully withheld or unreasonably delayed” in performing that duty.  

5 U.S.C. § 706(1).  That a single factual “precondition[]” has yet to be resolved does not defeat 

the Tribe’s entitlement to that judicial relief.  Sierra Club, 828 F.2d at 793. 

B. The Department’s Delay Is Manifestly Unreasonable 

The Department does not attempt to explain its multiyear delay in resolving the source-

of-funding issue and taking the Parcels into trust.  True, MILCSA does not set “a date certain” 

(DOI MSJ 33) for the agency to act.  But that hardly means a years-long delay is acceptable.  

Absence of a statutory deadline is but one factor in assessing the reasonableness of an agency’s 

timing.  The “most critical[]” factor is “the consequences of the agency’s delay,” Cutler v. 

Hayes, 818 F.2d 879, 898 (D.C. Cir. 1987), and tolerance of delay is sharply curtailed where, as 

here, “‘human health and welfare are at stake,’” Air Line Pilots Ass’n, Int’l v. CAB, 750 F.2d 81, 

86 (D.C. Cir. 1984).  See Sault MSJ 47.  The consequences of the Department’s delay have been 

significant, depriving the Tribe of the opportunity to provide crucial employment and fund 

essential government services for the approximately 14,500 tribal members living in the Lower 

Peninsula.  See Sault MSJ 47; AR3103, 3108. 

The Department disputes none of that, but argues that mandamus “normally” requires 

“long[er] periods of agency refusals to act.”  DOI MSJ 34.  The Department thus contrasts its 
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multiyear delay with the six-year and nine-year delays found unreasonable in In re Core 

Commc’ns, Inc., 531 F.3d 849 (D.C. Cir. 2008), and In re Bluewater Network, 234 F.3d 1305 

(D.C. Cir. 2000), respectively.  Those cases, however, involved far more complicated and 

substantive regulatory undertakings—complicated rules governing intercarrier compensation for 

ISPs in Core, and Coast Guard standards for tank level and pressure monitoring in Bluewater 

Network.  The Department’s delay is comparable in length, but the complexity of its duty is not 

remotely analogous.  The Department points to no competing agency priorities or resource 

constraints that would explain its delay.  Nor does it identify any difficulties in making the 

interest determination.  As the D.C. Circuit has explained, “a reasonable time for an agency 

decision could encompass ‘months, occasionally a year or two, but not several years or a 

decade.’”  Midwest Gas Users Ass’n v. FERC, 833 F.2d 341, 359 (D.C. Cir. 1987).  Here, even 

taking into account other agency commitments, the simple and circumscribed task required by 

§ 108(f) should have taken the Department months, not years. 

Nor would remedying this unreasonable delay intrude upon “decision-making” authority 

Congress “allocated” to the Department.  DOI MSJ 34-35.  Congress did not delegate decision-

making authority to the Department in MILCSA § 108(f); it directed the Department to perform 

a non-discretionary task, which the Department has failed to discharge.  The justification for an 

order compelling Department compliance is precisely that the Department’s delay “signals the 

‘breakdown of regulatory processes.’”  American Rivers, 372 F.3d at 418.  Without such an 

order, vacatur of the Trust Denial Order with a remand to the Department to resolve the interest 

issue poses a clear and substantial danger of another multiyear delay that would perpetuate 

grievous harm to the “‘human health and welfare’” of the Tribe and its people.  Air Line Pilots, 

750 F.2d at 86. 

Case 1:18-cv-02035-TNM   Document 56   Filed 07/29/19   Page 69 of 71



58 

In the alternative to an order directing the Department to take the Parcels into trust, the 

Tribe requests that this Court retain jurisdiction during a remand to ensure a timely resolution of 

the source-of-funding issue.  Although the Department objects even to that modest oversight, 

DOI MSJ 35 n.6, it makes no effort to distinguish its delay here from the delays that justified 

other courts in retaining jurisdiction.  See Sault MSJ 48 (collecting cases).  Nor does it explain 

why 90 days would not afford sufficient time to resolve the interest issue.  The Tribe and its 

members are entitled to enjoy the benefit of settlement funds that Congress pledged to it decades 

ago in MILCSA without further delay.  These extraordinary circumstances are thus “serious 

enough” to justify oversight pending “final agency disposition” of the submissions.  Telecomms. 

Research & Action Ctr. v. FCC, 750 F.2d 70, 80 (D.C. Cir. 1984). 

CONCLUSION 

 The Sault Tribe is entitled to summary judgment on each count of the complaint.  The 

Department’s and Intervenors’ cross-motions for summary judgment should be denied. 
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