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INTRODUCTION 
Sault Ste. Marie Tribe of Chippewa Indians’ (Plaintiff or Tribe) requested 

that Interior take off-reservation land in Lansing and Detroit, Michigan into trust 

under the Michigan Indian Land Claims Settlement Act (Michigan Land Act), Pub. 

L. No. 105-143, § 102, 111 Stat. 2652 (1997).  In the Michigan Land Act, Congress 

directed the “mandatory” acquisition of land if it meets certain eligibility 

requirements.  Based on its review of the evidence and arguments submitted by 

Plaintiff and third parties, as well as on its prior interpretation of the Michigan 

Land Act, United States Department of the Interior (Interior) concluded that 

Plaintiff’s request did not satisfy the Michigan Land Act’s requirements.  Interior 

found that the acquisition of the land, approximately 300 miles from Plaintiff’s 

headquarters, was not an enhancement of Plaintiff’s existing tribal lands or for 

social welfare purposes as required by the Michigan Land Act. 

Now, Plaintiff challenges Interior’s authority to interpret the Michigan Land 

Act and Interior’s evaluation of the evidence Plaintiff submitted.  And Plaintiff 

seeks extraordinary relief, requesting that the Court order Interior to take the land 

into trust.  But Plaintiff fails to establish that it is entitled to such relief. 

Federal Defendants are entitled to summary judgment on Plaintiff’s claims.  

Interior has exclusive responsibility for taking land into trust under the Michigan 

Land Act.  And Congress has granted Interior, not Plaintiff’s governing body, the 

authority to determine if the Michigan Land Act’s requirements are satisfied and 

the land is eligible for mandatory trust acquisition.  Plaintiff disagrees with the way 

in which Interior has interpreted the Michigan Land Act’s requirements.  But 
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Interior’s interpretation is based on the plain meaning of the statute, the 

limitations that Congress built into the Michigan Land Act, and Interior’s previous 

interpretation.  Interior’s conclusion is entitled to deference and should be upheld.  

Interior’s decision was also the result of a studied and thorough consideration of the 

evidence; it is well-explained and supported by the administrative record.  Plaintiff 

fails to meet its burden of showing that Interior’s decision was arbitrary or 

capricious.  Plaintiff also cannot meet the threshold requirement for a failure to act 

claim because Interior issued a decision on Plaintiff’s trust applications and fully 

complied with the Michigan Land Act.  Finally, Plaintiff’s request for mandamus 

relief would wholly subsume the executive branch’s role with respect to Plaintiff’s 

trust applications and it should be rejected. 

BACKGROUND 

I. Legal Background 

A. Michigan Indian Land Claims Settlement Act 

Congress enacted the Michigan Land Act to provide for the division, 

distribution, and use of judgment funds awarded by the Indian Claims Commission 

to Plaintiff and other tribes in Michigan.  The Michigan Land Act required Plaintiff 

to establish a Self-Sufficiency Fund (or Fund), into which Plaintiff’s share of the 

judgment funds would be deposited as principal, and authorizes Plaintiff’s 

governing body, known as the Board of Directors (Board), to administer the Fund in 

accordance with the statute.  § 108(a)(1)(A), (2).     
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The Michigan Land Act sets limits on how Plaintiff may expend both Self-

Sufficiency Fund principal and income.  § 108(b), (c).  For example, Plaintiff may 

use Self-Sufficiency Fund principal for investments or expenditures which the 

Board determines are “reasonably related” to “economic development beneficial to 

the tribe . . . or development of tribal resources.”  § 108(b)(1)(A).  The Michigan 

Land Act also provides that Self-Sufficiency Fund income shall be distributed “for 

educational, social welfare, health, cultural, or charitable purposes which benefit 

the members of [Plaintiff],” and “for consolidation or enhancement of tribal lands.”  

§ 108(c)(4), (5).  Subsection 108(f) of the Michigan Land Act provides that any lands 

acquired using Self-Sufficiency Fund income “shall be held in trust” by the 

Secretary for the benefit of Plaintiff.  § 108(f).  

B. Trust acquisition under the Michigan Land Act 

If authorized by an act of Congress, the Secretary may hold title to land in 

trust for the benefit of an Indian tribe.  See 25 C.F.R. §§ 151.3, 151.9.  Such 

authority may be discretionary or mandatory.  “Mandatory” acquisitions are those 

for which Congress has directed the acquisition of land into trust, often identifying 

a specific parcel or certain eligibility requirements for the land.  See, e.g., Fallon 

Paiute Shoshone Tribal Settlement Act, Pub. L. 101-618, 104 Stat. 3289 (1990) (the 

Secretary may hold in trust land that meets the requirements in § 103(A)); Gila 

Bend Indian Reservation Lands Replacement Act, Pub. L. 99-503, 100 Stat. 1798 

(1986) (the Secretary may hold in trust land that meets the requirements in § 6(d)); 
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see also Sac & Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1261–62 (10th Cir. 2001) 

(Interior must determine whether land was purchased with qualifying funds).   

Subsection 108(f) of the Michigan Land Act constitutes statutory authority 

for mandatory land-into-trust acquisition for Plaintiff provided that the statutory 

requirements are met.  § 108(f).  To satisfy the mandatory trust acquisition 

requirements of the Michigan Land Act, Plaintiff must demonstrate two distinct 

things:  One, that the expenditures from the Self-Sufficiency Fund were in 

accordance with one or more of the limitations provided in Subsection 108(c); and 

two, that the lands were “acquired using amounts from interest or other income of 

the Self-Sufficiency Fund” in accordance with Subsection 108(f). 

C. Interior’s interpretation of the Michigan Land Act 

In 2010, Interior issued an interpretation of § 107 of the Michigan Land Act, 

which applies to another Michigan tribe, the Bay Mills Indian Community.  

Administrative Record (AR) 454-69 (referred to as Bay Mills Indian land opinion).  

Section 107 contains language similar to that used in § 108(c)(5).  AR 456.  At issue 

was whether certain off-reservation land purchased by Bay Mills using Michigan 

Land Act funds became “Indian lands” by operation of law for purposes of the 

Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2703.  AR 454.  The land was 

located over 85 miles from Bay Mills’ principal landholdings.  AR 457.  Similar to 

§ 108, § 107 authorizes Bay Mills to use earnings from its trust fund to purchase 

land for “the consolidation and enhancement of tribal landholdings.”  § 107(a)(3).  

Assuming for sake of the analysis that Bay Mills had purchased the land using 
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qualifying funds, Interior’s Solicitor limited her analysis to whether the acquisition 

satisfied any other requirements of the Michigan Land Act’s § 107(a)(3).  AR 456-57.  

As relevant here, Interior considered whether the acquisition would effect an 

“enhancement” of Bay Mills’ tribal landholdings.  AR 457.  The focus of 

consideration was whether “enhancement” included any geographic limits.  Interior 

relied on the term’s plain meaning “to make greater, as in cost, value, 

attractiveness, etc.; heighten; intensify; augment” and rejected as “archaic” an 

alternative definition as meaning “to rise; to increase.”  Id.  Interior rejected 

interpreting the Michigan Land Act as authorizing purchases of additional 

landholdings “in any geographic location with no connection to the intended 

purposes” of the Act.  AR 459.  Doing so relied on “a strained definition” of 

“enhancement” and appeared “unusual” in light of other legislation authorizing 

tribal acquisitions of land that typically included geographic guidance.  Id.  Even if 

the Michigan Land Act could be interpreted to include the addition of new land, it 

would still require that there be “some connection to benefiting existing tribal 

landholdings.”  Id.  Interior also noted that other considerations also weighed 

against a limitless interpretation.  AR 459-60 (discussing the Michigan Land Act’s 

legislative history and IGRA’s legislative purposes). 

II. Factual Background 

A. Plaintiff’s trust acquisition requests and Interior’s requests for 
additional information 
 

In June 2014, Plaintiff requested that Interior take land into trust for its 

benefit under the Michigan Land Act.  AR 2969-3185 (trust applications).  The 
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property is composed of two parcels located in Lansing, Michigan and one in Huron 

Charter Township, Wayne County (together, the Parcels).  AR 2971-72; AR 3102; 

see also AR 3090, AR 3160-61 (maps).  The Parcels are located approximately 300 

miles away from Plaintiff’s headquarters in Michigan’s Upper Peninsula.  AR 1939.  

Plaintiff has no trust or restricted lands in Michigan’s Lower Peninsula, but stated 

that it owns fee lands in the vicinity of the Parcels.  AR 2972-73; AR 3103. 

Plaintiff stated that it acquired (or would acquire) the Parcels using Fund 

income, and that acquisition was for the purpose of the “enhancement or 

consolidation of tribal lands” in accordance with § 108(c)(5) of the Michigan Land 

Act.  AR 2971; AR 2976-77; AR 3102; AR 3107.  In the alternative, Plaintiff stated 

that the acquisition was also “for educational, social welfare, health, cultural, or 

charitable purposes” benefitting Tribal members in accordance with § 108(c)(4) of 

the Michigan Land Act, because commercial development of the Parcels will provide 

economic means and a geographic base to enable the Tribe to address the health, 

educational, welfare, and cultural needs of its members.  AR 2977-78; AR 3109.   

After receiving the applications, Interior wrote to Plaintiff explaining that 

additional information was needed to show how the Parcels will be used for 

consolidation or enhancement of tribal lands.  AR 2242-43.  And in 2015, Plaintiff 

supplemented its submissions.  AR 376-95. 

The State of Michigan as well as two other Michigan tribes, the Nottawaseppi 

Huron Band of the Potawatomi and the Saginaw Chippewa Indian Tribe 

(collectively, the Defendant-Intervenor Tribes), opposed Plaintiff’s requests.  
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AR 1482-96 (State’s opposition); AR 396-433 (Defendant-Intervenor Tribes’ 

opposition).  Plaintiff responded to these oppositions.  AR 434-53.  And Interior then 

requested additional evidence and argument on specific questions related to 

whether the Parcels could meet the definition of enhance as set forth in Bay Mills 

Indian land opinion.  AR 812.  Plaintiff and the Defendant-Intervenor Tribes 

provided responses.  AR 833-37; AR 843-849.    

B. Interior’s consideration of the trust acquisition requests  

After reviewing submissions made by Plaintiff and the third parties, and 

relying on the Solicitor’s interpretation of the Michigan Land Act in the Bay Mills 

Indian lands opinion, Interior issued an interim determination and rejected a 

number of Plaintiff’s arguments as to why acquisition of the Parcels would satisfy 

§ 108(c)(4), (5).  AR 1744-49 (Letter dated January 19, 2017, hereinafter Interior’s 

January Letter).  For example, Interior found that Plaintiff’s argument that it 

would use potential gaming revenue from the Parcels for social welfare purposes as 

too attenuated to satisfy § 108(c)(4).  AR 1746-47.  In addition, Interior rejected 

Plaintiff’s argument that acquisition of the Parcels would effect a “consolidation” of 

tribal lands under § 108(c)(5).  AR 1747.  This was contrary to the interpretation 

adopted in the Bay Mills Indian land opinion and the Michigan Land Act’s 

requirement of consolidating tribal lands, not the strengthening or consolidation of 

Plaintiff’s position.  Id.  Interior declined to adopt the definition of “enhancement” 

used by the court in Michigan v. Bay Mills Indian Community, finding it was 

dictum and that ultimately the decision was vacated on other grounds.  Id. (citing 
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695 F.3d 406, 416-17 (6th Cir. 2012)).  Instead, Interior relied on the Bay Mills 

Indian land opinion which had rejected interpreting “enhancement” to mean any 

increase in the amount of tribal landholdings.  Id.  In addition, Interior rejected the 

claim that it must construe “enhancement” to include land in areas with a 

“substantial nexus” to Plaintiff and its members as unsupported by the Michigan 

Land Act’s language.  AR 1748. 

Interior noted that Plaintiff’s argument that acquisition of the Parcels would 

make tribal fee lands nearby or tribal lands in the Upper Peninsula “more valuable” 

was consistent with the definition of “enhancement” adopted by the Agency.  Id.  

Because the administrative record did not contain sufficient evidence to show how 

purchase of the Parcels with Self-Sufficiency Fund income would “enhance” the 

value of these landholdings, Interior gave Plaintiff an opportunity to present such 

evidence.  AR 1749. 

No new evidence was submitted, and on July 24, 2017, Interior’s Associate 

Deputy Secretary denied Plaintiff’s requests.  AR 1936-39 (referred to as the 

Decision).  The Decision incorporated the findings of the interim determination and 

declined to revisit its rejection of Plaintiff’s claims that acquisition of the Parcels 

would constitute a “consolidation” of tribal lands under § 108(c)(5) or be for social-

welfare purposes under § 108(c)(4); or that “enhancement” includes lands having a 

“substantial nexus” to tribal lands or members in the area.  AR 1937.  The Decision 

addressed Plaintiff’s primary argument that its acquisition of the Parcels would 

make its existing lands near the Parcels and in the Upper Peninsula more valuable.  
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AR 1937-39.  Noting that Plaintiff bears the burden of demonstrating that it meets 

the Michigan Land Act’s requirements, the Decision concluded Plaintiff had failed 

to do so even after being given an opportunity to submit additional evidence.  

AR 1938. 

C. Plaintiff’s complaint and the current litigation  

Plaintiff’s Complaint asserts three causes of action.  The first cause of action 

challenges Interior’s authority to interpret the Michigan Land Act, generally, and 

its interpretation of § 108(c)(4), (5).  Compl. ¶¶ 73-81, ECF. No. 1 (Compl.).  The 

second cause of action challenges Interior’s evaluation of the evidence submitted by 

Plaintiff.  Id. ¶¶ 82-90.  The third cause of action contends that Interior failed to 

take action as required by the APA because the Agency has not adopted Plaintiff’s 

Fund income evidence and taken the Parcels into trust.  Id. ¶¶ 91-100.  Federal 

Defendants move for summary judgment to be entered in their favor on all of 

Plaintiff’s causes of action. 

STANDARD OF REVIEW 

I. Disposition by summary judgment 

 Plaintiff brings this action under the Administrative Procedure Act (APA), 

5 U.S.C. §§ 702-706.  Compl. ¶ 1.1  In judicial review under the APA, the Court need 

                                                           
1 Plaintiff also alleges that the Court has jurisdiction pursuant to 28 U.S.C. §§ 1331, 
1361, 1362, and the Declaratory Judgment Act.  Id. ¶ 6.  However, none of these 
statutes establish “the prerequisite to a suit against the federal government—
waiver of sovereign immunity.”  Reading v. United States, 506 F. Supp. 2d 13, 20 
(D.D.C. 2007) (citing Lombard v. United States, 690 F.2d 215, 218 (D.C. Cir. 1982)) 
(§ 1331 does not waive sovereign immunity); Washington Legal Found. v. 
U.S.Sentencing Comm’n, 89 F.3d 897, 901 (D.C. Cir. 1996) (§ 1361, by itself, does 
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not and, indeed, may not, “find” underlying facts; thus, there are no material facts 

essential to the Court’s resolution of this action.  See, e.g., Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986).  “Summary judgment is the proper mechanism for 

deciding, as a matter of law, whether an agency action is supported by the 

administrative record and consistent with the APA standard of review.”  Ernest K. 

Lehmann & Assocs. of Mont., Inc. v. Salazar, 602 F. Supp. 2d 146, 153 (D.D.C. 

2009), aff’d, 377 F. App’x 28 (D.C. Cir. 2010) (citing Stuttering Found. of Am. v. 

Springer, 498 F. Supp. 2d 203, 207 (D.D.C. 2007)); see also Fed. R. Civ. P. 56(a) 

(“The court shall grant summary judgment if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.”).   

Because an administrative review proceeding, such as this one, does not 

implicate the possibility of a trial, if the Court were to conclude from a review of the 

administrative record that the Department’s decision was arbitrary or capricious, 

the remedy would be to remand the matter for agency reconsideration.  Vt. Yankee 

Nuclear Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519, 549 (1978). 

II. Statutory interpretation  

When reviewing an agency’s construction of a statute that it administers, the 

Court applies the familiar test from Chevron U.S.A., Inc. v. Natural Resources 

                                                           
not waive sovereign immunity); W. Shoshone Nat’l Council v. United States, 408 F. 
Supp. 2d 1040, 1048 (D. Nev. 2005) (§ 1362 does not waive sovereign immunity); 
McIntyre v. District of Columbia, 716 F. Supp. 2d 7, 10–11 (D.D.C. 2010) 
(Declaratory Judgment Act provides no waiver of sovereign immunity).  Here, 
subject matter jurisdiction can only be conferred pursuant to the APA. 

Case 1:18-cv-02035-TNM   Document 54   Filed 06/27/19   Page 17 of 44



 
11 

Defense Council, Inc., 467 U.S. 837, 842–43 (1984).  See Am. Library Ass’n v. FCC, 

406 F.3d 689, 698–99 (D.C. Cir. 2005) (applying Chevron standard of review in 

assessing whether the Commission’s order exceeded the agency’s delegated 

authority).  First, the Court must determine “whether Congress has directly spoken 

to the precise question at issue.”  City of Arlington v. FCC, 569 U.S. 290, 296 (2013).  

If so, the Court’s inquiry ends because the Court and the agency “must give effect to 

the unambiguously expressed intent of Congress.”  Id.  “But ‘if the statute is silent 

or ambiguous with respect to the specific issue, the question for the court is whether 

the agency’s answer is based on a permissible construction of the statute.’”  Id. 

(citation omitted).  

Chevron deference has been applied to Interior’s administration of mandatory 

trust acquisition statutes.  See Governor of Kansas v. Norton, 430 F. Supp. 2d 1204, 

1220–21 (D. Kan. 2006), vacated on other grounds sub nom. Governor of Kansas v. 

Kempthorne, 516 F.3d 833 (10th Cir. 2008).  Cf. Cal. Valley Miwok Tribe v. United 

States, 515 F.3d 1262, 1266 (D.C. Cir. 2008) (deferring to Interior “because of the 

interstitial nature of the legal question and the related expertise of the Agency” 

(internal quotations omitted)). 

ARGUMENT 

Plaintiff argues that its governing body has the authority to determine when 

the Michigan Land Act’s requirements are satisfied and land is eligible for 

mandatory trust acquisition.  But an examination of the text and structure of the 

Michigan Land Act shows that Congress granted this authority to Interior.  This is 
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in keeping with the sweeping responsibility that Congress has delegated to Interior 

over matters pertaining to Indian affairs.  Interior has exclusive responsibility for 

taking land into trust under the Michigan Land Act and its interpretation of the 

scope of its authority is entitled to deference.   

 Interior also properly interpreted the Michigan Land Act’s requirement that 

trust acquisitions effect an “enhancement of tribal lands” as required by § 108(c)(5).  

Plaintiff argues that any acquisition that augments or increases its lands meets this 

requirement.  Interior interprets “enhancement” to mean to make greater in value. 

This interpretation is based on the plain meaning of the statute and the limitations 

that Congress placed on the purposes for which Plaintiff could use Self-Sufficiency 

Fund income in § 108(c).  Interior’s interpretation is entitled to deference and 

should be upheld.      

Interior also carefully and properly reviewed the trust applications, 

supplemental information, third party submissions, and all documents submitted by 

Plaintiff.  Employing the Agency’s specialized expertise in Indian affairs and the 

authority delegated to it through the Michigan Land Act, Interior concluded that 

such evidence did not meet the “enhancement of tribal lands” requirement 

(§ 108(c)(5)) or the “social welfare purposes” requirement (§ 108(c)(4)).  Interior’s 

decision is presumed valid and Plaintiff has not shown that it is arbitrary or 

capricious. 

By issuing the decision on Plaintiff’s trust applications, Interior fully 

discharged any responsibilities it had under the Michigan Land Act.  Plaintiff has 
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not identified any other determination that is required by the Act.  Finally, Plaintiff 

has not shown that it is entitled to an order directing Interior to accept the Parcels 

into trust.  As Plaintiff concedes, mandamus relief should be reserved for the most 

extraordinary circumstances.  No such circumstances are present here, where 

Interior complied with the Michigan Land Act and considered Plaintiff’s trust 

applications in a well-reasoned and timely manner.  If the Court were to conclude 

that a remedy is necessary, one is available under the APA. 

I. Federal Defendants are entitled to summary judgment on Count 
One.   

 
 Congress delegated authority to Interior, and not Plaintiff’s Board, to 

determine when the Michigan Land Act’s requirements are satisfied and land is 

eligible to be accepted into trust.  The Agency’s interpretation of § 108(c)(5)’s  

“enhancement” as requiring more than just the simple addition of land is also 

entitled to deference and is an appropriate interpretation of the statute.  Thus, the 

Court should grant summary judgment to Federal Defendants on Plaintiff’s count 

one. 

A. Interior has authority to determine whether the requirements 
in the Michigan Land Act are satisfied and land is eligible for 
trust acquisition.  

 
The mandatory land-into-trust provision in the Michigan Land Act is 

triggered only when Plaintiff acquires lands using Self-Sufficiency Fund income and 

conforms to the limitations in § 108(c) of the Michigan Land Act.  The text and 

structure of the Michigan Land Act, as well as the statutes that grant the Agency 

authority over Native American issues generally, show that Congress delegated 
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authority to Interior, rather than Plaintiff’s Board, to determine when § 108(c) is 

satisfied.     

1. The Michigan Land Act’s text and structure grant 
Interior authority.  
 

Plaintiff claims that the Michigan Land Act gives its Board “exclusive 

authority” to determine when the requirements of § 108(c) are met.  Pl.’s Mot. for 

Summ. J. 18, ECF No. 43 (Pl.’s Mot.).  But the plain language of the Act provides no 

support for that view.  Plaintiff relies on § 108(a), which makes the Board trustee of 

the Self-Sufficiency Fund, and § 108(b), which gives the Board discretion to 

determine when an expenditure of Fund principal meets certain broad purposes.  

Id. at 18-19.  In contrast, Congress makes no delegation to the Board in § 108(c).  

Indeed, it makes no mention of the Board.  Instead, § 108(c), which governs use of 

Self-Sufficiency Fund income, simply directs that Fund income “shall be 

distributed” for one of five purposes including the “enhancement of tribal lands” 

(§ 108(c)(5)) or for “social welfare purposes” (§ 108(c)(4)).  Plaintiff’s reliance on 

§ 108(e), id. at 19-20, is similarly unconvincing because this provision concerns the 

scope of Interior’s trust duties regarding the Fund and not land acquisition. 

Plaintiff’s argument is also contrary to the legislative scheme of the Michigan 

Land Act, which sets forth duties for Interior.  Congress delegated responsibility for 

implementing § 108(f)’s mandate to the Secretary.  § 108(f) (lands acquired using 

Self-Sufficiency Fund income “shall be held in trust by the Secretary”).  But the 

mandate applies only to lands acquired pursuant to § 108(c), which in turn limits 

the purposes for which Fund income can be used.  So to implement the Secretary’s 
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mandate under § 108(f), the Secretary must determine that two conditions have 

been met:  that the use of Fund income satisfies a purpose in § 108(c)(1)-(5); and 

that Plaintiff acquired the Parcels using Fund income.  Plaintiff’s claim that its 

Board can determine when its use of Fund income satisfies § 108(c) conflicts with 

the Secretary’s obligations under § 108(f) and the legislative scheme adopted by 

Congress.  Both the text and structure of the Michigan Land Act provide Interior 

with authority to make determinations about whether the acquisition of the Parcels 

satisfied § 108(c).  

2. The Michigan Land Act combined with Interior’s broad 
authority over Indian affairs grants Interior authority. 

 
The Michigan Land Act should also be considered in conjunction with 

Interior’s general authority statutes, in which Congress has granted Interior 

responsibility over matters pertaining to Indian tribes.  See, e.g., 43 U.S.C. § 1457 

(charging the Secretary with the supervision of public business related to Indians); 

25 U.S.C. § 2 (granting management of all Indian affairs to the Commissioner of 

Indian Affairs under the supervision of the Secretary and regulations prescribed by 

the President); 25 U.S.C. § 9 (authorizing the President and the Secretary to 

prescribe regulations to carry out statutory responsibilities relating to Indian 

affairs).  The broad authority granted to Interior in these statutes combined with 

the Michigan Land Act provides ample authority for Interior to make § 108(c) 

determinations. 
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3. Interior’s interpretation of its scope of authority is 
entitled to Chevron deference.  

 
And even if there is ambiguity with the respect to the scope of Interior’s 

authority regarding § 108(c), the Secretary’s determination that he possesses such 

authority is entitled to deference.  As the court in Governor of Kansas explained, 

Interior has exclusive responsibility regarding taking land into trust pursuant to a 

mandatory acquisition statute, “and as such, it must determine the intent of the 

statute.”  430 F. Supp. 2d at 1220.  See also City of Arlington, 569 U.S. at 300 

(finding that Chevron deference applied to agency’s decision that it possessed 

authority to adopt a binding interpretation of a portion of the statute); Pharm. 

Research & Mfrs. of Am. v. FTC, 44 F. Supp. 3d 95, 112 (D.D.C. 2014) (agencies are 

owed Chevron deference even where their interpretation “could be said to delineate 

the scope of the agency’s jurisdiction”); Trans Union LLC v. FTC, 295 F.3d 42, 50 

(D.C. Cir. 2002) (where an act does not expressly confer authority define one term, 

but confers express authority to define a second term, an agency’s definition the 

first term is entitled to Chevron deference). 

Here, the Michigan Land Act vests the Secretary with a duty in § 108(f).  In 

order to effectuate the mandate of 108(f), the Secretary concluded that he needed to 

determine whether § 108(c) was satisfied.  This is a permissible construction of the 

Act and should be upheld.   
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4. Plaintiff fails to demonstrate that Interior exceeded its 
authority. 

 
Contrary to Plaintiff’s argument, Pl.’s Mot. at 20-21, the Michigan Land Act’s 

legislative history does not suggest a different understanding of the scope of 

Interior’s authority.  Plaintiff points to Interior’s comments regarding proposed 

technical amendments on an earlier draft of § 108(b), which gave Interior a greater 

role to play regarding Self-Sufficiency Fund principal investments.  Pl.’s Mot. at Ex. 

2, ECF No. 43-2.  But Interior did not discuss § 108(c) or the Agency’s authority to 

make determinations about this provision, nor did it propose that the Board have 

authority over § 108(c).2  So these comments provide no support for Plaintiff’s 

argument.    

Plaintiff’s argument about the principles of tribal delegation and sovereignty 

also lacks merit.  See Pl.’s Mot. at 21-22.  No express delegation was made to the 

Board regarding § 108(c) and the use of Self-Sufficiency Fund income.  If Congress 

had wanted to provide the Board with such authority, it would have done so—as it 

did in § 108(b).  As discussed above, Congress granted this authority to Interior.  

And Interior was well within its authority to determine that Plaintiff failed to 

demonstrate that the acquisition of the Parcels would effect the “enhancement of 

                                                           
2 At the time, Interior recommended that § 108(f) be clarified to provide 
discretionary trust authority.  Id.  But this did not occur and Interior interprets 
§ 108(f) as providing mandatory authority for trust acquisition if the requisite 
conditions of § 108(c) are met.  See AR 465 (Bay Mills Indian land opinion at 12) 
(explaining that Interior’s letter did not reach the Senate before its final action on 
the bill); AR 1936 (Decision at 1). 
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tribal lands” as required by § 108(c)(5) or was for “social welfare purposes” as 

required by § 108(c)(4).  

B. Interior’s interpretation of the “enhancement of tribal lands” 
requirement in § 108(c)(5) is permissible and entitled to 
Chevron deference. 

 
 Interior’s interpretation of “enhancement of tribal lands,” which is undefined 

in the Michigan Land Act, is entitled to deference and should be upheld.  Interior’s 

interpretation is based on the plain meaning of the statute and recognizes that 

Congress placed limitations on the purposes for which Self-Sufficiency Fund income 

could be used. 

1. Interior properly construed the phrase “enhancement of 
tribal lands” to require that the acquisition of the Parcels 
make greater the value of Plaintiff’s existing tribal 
landholdings. 
 

 Subsection 108(c)(5) of the Michigan Land Act provides:  “The interest and 

other investment income of the Self Sufficiency Fund shall be distributed . . . (5) for 

consolidation or enhancement of tribal lands.”  Plaintiff argues that its acquisition 

of the Parcels is for the purpose of “enhancement of tribal lands” as required by 

§ 108(c)(5).3  Congress did not define this term in the Act.  See § 103(c) (specific 

terms defined by the statute); Pl.’s Mot. at 24.   

Because Congress charges Interior with the authority to make 

determinations about § 108(c), the Agency will necessarily be required to interpret 

any undefined terms in this provision.  In such cases, the Court must defer to 

                                                           
3 Plaintiff no longer argues that the acquisition would effect a “consolidation” of 
tribal lands.  See Compl. § ¶¶ 82-90; Pl.’s Mot. at 39-42. 
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Interior’s interpretation and consider only whether it is based on a permissible 

construction of the statute in question.  Chevron, 467 U.S. at 843; see also United 

States v. Mead Corp., 533 U.S. 218, 229 (2001) (deference is warranted whenever an 

agency acts pursuant to an express or implied Congressional delegation of authority 

to address an ambiguity or fill a gap in the statute). 

To uphold Interior’s interpretation of “enhancement of tribal lands,” the 

Court need not find that the Interior’s interpretation is the only construction that 

the Agency might have adopted, but only that Interior’s interpretation is 

“permissible.”  Montford & Co. v. S.E.C., 793 F.3d 76, 81 (D.C. Cir. 2015) (quoting 

Chevron, 467 U.S. at 843).  An agency’s interpretation is permissible so long as it is 

not “arbitrary or capricious in substance, or manifestly contrary to the statute.”  

Mayo Found. for Med. Educ. & Research v. United States, 562 U.S. 44, 53 (2011) 

(citing Household Credit Servs. Inc. v. Pfenning, 541 U.S. 232, 242 (2004)).   

Interior’s interpretation of the “enhancement of lands” requirement is 

permissible and should be upheld.  Because Congress did not provide a specific 

definition in the Michigan Land Act, Interior interpreted the term consistent with 

its past precedent and according to its ordinary meaning.  AR 1747 (Interior’s 

January Letter at 4); AR 1937 (Decision at 2).  See also Asgrow Seed Co. v. 

Winterboer, 513 U.S. 179, 187 (1995) (“When terms used in a statute are undefined, 

we give them their ordinary meaning.”); Citizens for Responsibility & Ethics in 

Wash. v. FEC, 316 F. Supp. 3d 349, 390 (D.D.C. 2018) (“Dictionary definitions 

provide that ordinary meaning.”).  Relying on the dictionary definition, Interior 
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defined enhance as:  “to make greater, as in cost, value, attractiveness, etc.; 

heighten; intensify; augment.”  See AR 1747 (Interior’s January Letter at 4 (relying 

on Bay Mills Indian lands opinion and Webster’s New Twentieth Century 

Unabridged Dictionary).  Using this definition, Interior analyzed whether the 

purchase of the Parcels would enhance the value of Plaintiff’s landholdings.  AR 

1748 (Interior’s January Letter at 5); AR 1937-39 (Decision at 2-4).  

In response, Plaintiff cites several other definitions of “enhance,” Pl.’s Mot. at 

24-26, and contends that Interior’s interpretation of the term is too limited.  Id. at 

27-32.  Plaintiff argues that “enhance” “denote[s] an increase in the size, number, or 

amount of the thing enhanced.”  Id. at 25.  But Plaintiff concedes that “enhance” can 

mean “to make greater (as in cost, value, attractiveness),” id. at 25 (quoting 

Webster’s New Collegiate Dictionary 375 (1979)), as Interior concluded.  Although 

there are other ways that the Michigan Land Act could be interpreted, this alone is 

insufficient to show that Interior’s interpretation is not permissible.  Entergy Corp. 

v. Riverkeeper, Inc., 556 U.S. 208, 218 (2009) (the agency’s “view governs if it is a 

reasonable interpretation of the statute—not necessarily the only possible 

interpretation, nor even the interpretation deemed most reasonable by the courts”); 

Allied Local & Reg’l Mfrs. Caucus v. EPA, 215 F.3d 61, 71 (D.C. Cir. 2000) (agency 

interpretations must be upheld “as long as they are reasonable—regardless whether 

there may be other reasonable, or even more reasonable, views”) (internal quotation 

omitted)).     
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In Plaintiff’s view, any land acquisitions that increase or augment its total 

existing lands qualify as an “enhancement of tribal lands.”  Pl.’s Mot. at 24-26, 28.  

Interior, however, considered Plaintiff’s proposed interpretation both in the Bay 

Mills Indian lands opinion and in this case, but rejected it.  Consistent with its past 

decision in the Bay Mills Indian land opinion,4 Interior again concluded that 

interpreting the Michigan Land Act in this way would be inconsistent with 

Congress’s choice to impose limitations on what the Self-Sufficiency Fund income 

could be expended for in § 108(c)(5).  AR 457-460 (Bay Mills Indian lands opinion at 

4-7); AR 1747 (Interior’s January Letter at 4).  It would be incongruous for Congress 

to specify that Fund income could only be used for “enhancement of tribal lands,” if 

it meant that any land acquisition would qualify.  Such an interpretation would 

render the limiting phrase “enhancement” superfluous. 

Plaintiff’s reading violates a fundamental rule of statutory interpretation—

that a statute must be read as a whole, with each word, to the extent possible, given 

operative effect.  Hibbs v. Winn, 542 U.S. 88, 101 (2004).  See also Pub. Citizen 

Health Research Grp. v. Food & Drug Admin., 704 F.2d 1280, 1285 (D.C. Cir. 1983) 

(statutory construction “favor[s] interpretations that give effect to every provision of 

a statute so that no part is rendered inoperative or superfluous, void or 

                                                           
4 Plaintiff argues that at an earlier point Interior interpreted enhancement to mean 
any acquisition of additional land.  Pl.’s Mot. at 26 (discussing Interior’s proposed 
technical amendments on an earlier draft of § 107(a)(3) for Bay Mills).  But Interior 
was aware of the proposed amendments when issuing the Bay Mills Indian lands 
opinion, see AR 462-63 (discussing the amendments as they related to another 
phrase in the Michigan Land Act), and did not find that they impacted the Agency’s 
interpretation of enhancement.        
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insignificant” (internal quotations omitted)).  In contrast, Interior’s interpretation of 

the statute gives meaning to the “enhancement” requirement and declines to 

expand the purposes for which Self-Sufficiency Fund income could be used.  See UC 

Health v. NLRB, 803 F.3d 669, 676 (D.C. Cir. 2015) (deferring to agency’s 

interpretation because it read “every clause of the statutory provision 

harmoniously”). 

2. Plaintiff’s remaining arguments fail to demonstrate that 
Interior’s interpretation is impermissible. 
 

Plaintiff’s remaining arguments are similarly unconvincing.  Plaintiff 

contends that Interior impermissibly imposed a geographic-proximity limitation in 

construing the statute, which it alleges is based on “the Department’s desire to 

restrict the Tribe to acquiring land in the Upper Peninsula.”  Pl.’s Mot. at 29.  But 

this mischaracterizes the Agency’s decision.  Interior did not limit Plaintiff’s land 

acquisitions to the Upper Peninsula, but instead required Plaintiff to provide 

concrete evidence of how the Parcels enhanced its Upper Peninsula lands, which 

Plaintiff did not do.  AR 1938-39 (Decision at 3-4). 

Plaintiff also argues that Interior’s interpretation “cannot be squared with 

the congressional purposes of the statute.”  Pl.’s Mot. at 32.  Contrary to Plaintiff’s 

suggestion, the stated purpose of the Michigan Land Act is “to provide for the fair 

and equitable division” of judgment funds and “to provide the opportunity for the 

tribes to develop plans for the use or distribution of their share of the funds,” 

§ 102(b), not to achieve self-sufficiency through land acquisition.  The Michigan 

Land Act does not expressly contemplate land acquisitions for self-sufficiency, but 
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for “consolidation and enhancement” of tribal lands, § 108(c)(5), regardless of 

whether they assist in making Plaintiff self-sufficient. 

Plaintiff also alleges that Interior’s interpretation of the statute was affected 

by policy concerns regarding gaming.  Pl.’s Mot. at 33-36.  In the Bay Mills Indian 

lands opinion, Interior considered the lack of discussion of gaming in the Michigan 

Land Act’s legislative history and noted that creating Indian lands by operation of 

law would be inconsistent with IGRA’s legislative purposes.  AR 459-60 (Bay Mills 

Indian lands opinion at 6-7).  But Interior’s analysis of the relationship between the 

two statutes fails to show that its interpretation of an undefined term in the 

Michigan Land Act is impermissible.  Using its experience and expertise, Interior 

may consider the “competing interests at stake and make a reasonable policy 

choice” when interpreting statutes.  Teva Pharms. USA, Inc. v. FDA, 441 F.3d 1, 5 

(D.C. Cir. 2006).  See also Ariz. Pub. Serv. Co. v. EPA, 211 F.3d 1280, 1287 (D.C. 

Cir. 2000) (“As long as the agency stays within [Congress’s] delegation, it is free to 

make policy choices in interpreting the statute, and such interpretations are 

entitled to deference.” (citation and internal quotations omitted)).  

Plaintiff also contends that any ambiguities in § 108(c)(5) should be resolved 

in its favor based on the Indian canons of construction.  Pl.’s Mot. at 36-37.  But this 

is misplaced.  Such canons should not apply here because not all tribal interests are 

aligned.  An interpretation of “enhancement” that favors Plaintiff might be to the 

detriment of other Indian tribes.  See, e.g., AR 396-433 (Defendant-Intervenor 

Tribes’ opposition).  See also Rancheria v. Jewell, 776 F.3d 706, 713 (9th Cir. 2015) 
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(An interpretation “that would benefit this particular tribe, by allowing unlimited 

use of restored land for gaming purposes, would not necessarily benefit other tribes 

also engaged in gaming.  It might well work to their disadvantage.”).  And even if 

the canons did apply, “an agency’s legal authority to interpret a statute appears to 

trump any practice of construing ambiguous statutory provisions in favor of 

Indians.”  Id. 

Plaintiff’s citations to the Cobell litigation do not show otherwise.  See Pl.’s 

Mot. at 37 (citing Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001); Cobell v. 

Kempthorne, 455 F.3d 301 (D.C. Cir. 2006)).  More recent decisions in the Cobell 

litigation confirm that “deference does not disappear from the process of reviewing 

an agency’s interpretation of those statutes it is trusted to administer for the 

benefit of the Indians, although that deference applies with muted effect.”  Cobell v. 

Salazar, 573 F.3d 808, 812 (D.C. Cir. 2009). 

Ultimately, Interior has authority to determine when § 108(c) is satisfied and 

the Agency’s interpretation of “enhancement of tribal lands” is based on a 

permissible construction of the Michigan Land Act.  Federal Defendants are entitled 

to summary judgment on Plaintiff’s count one.   

II. Federal Defendants are entitled to summary judgment on Count 
Two.  

 
Interior’s determination that Plaintiff did not provide sufficient evidence to 

meet the “enhancement of tribal lands” requirement (§ 108(c)(5)) or the “social 

welfare purposes” requirement (§ 108(c)(4)) is fully supported by the administrative 
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record and explained in Interior’s interim determination and Decision.  The Court 

should grant summary judgment to Federal Defendants on Plaintiff’s count two. 

A. A narrow and deferential standard of review is applied to 
Interior’s § 108(c) determinations. 
 

Plaintiff challenges Interior’s § 108(c) determinations pursuant to the APA.  

Pl.’s Mot. at 39-44; Compl. ¶¶ 82-90.  The APA directs the Court to uphold Interior’s 

decision unless it is deemed to be “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).  Plaintiff bears the 

burden of showing that Interior acted arbitrarily in concluding that Plaintiff’s 

acquisitions of the Parcels did not satisfy the Michigan Land Act’s requirements for 

mandatory trust acquisition.  Abington Crest Nursing & Rehab. Ctr. v. Sebelius, 575 

F.3d 717, 722 (D.C. Cir. 2009) (citing City of Olmsted Falls, Ohio v. F.A.A., 292 F.3d 

261, 271 (D.C. Cir. 2002)).   

Although the inquiry must be thorough, the standard of review is narrow and 

highly deferential, Interior’s decision is entitled to a “presumption of regularity,” 

and the Court cannot substitute its judgment for that of the agency decision maker.  

U.S. Postal Serv. v. Gregory, 534 U.S. 1, 10 (2001).  The Court need not find that 

Interior’s decision “is the only reasonable one, or even that it is the result [the court] 

would have reached.”  Am. Paper Inst., Inc., v. Am. Elec. Power Serv. Corp., 461 U.S. 

402, 422 (1983).  See Mine Safety and Health Admin. v. Fed. Mine Safety & Health 

Review Comm’n, 111 F.3d 913, 918 (D.C. Cir. 1997) (upholding agency’s conclusion 

“even though a plausible alternative interpretation of the evidence would support a 

contrary view”).    
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The Court must determine whether the Agency:  (1) relied on factors which 

Congress had not intended it to consider; (2) entirely failed to consider an important 

aspect of the problem; (3) offered an explanation for its decision that runs counter to 

the evidence before the agency; or, (4) offered an explanation so implausible that it 

could not be ascribed to a difference in view or the product of agency expertise.  

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

B. Interior properly concluded that Plaintiff’s evidence did not 
show that the acquisitions would enhance the value of 
Plaintiff’s landholdings and so did not satisfy § 108(c)(5)’s 
“enhancement of tribal lands” requirement.  
 

Interior determined that the evidence submitted by Plaintiff did not support 

its argument that “acquisition in trust of the Parcels would ‘make more valuable . . . 

existing tribal lands,’ both in Michigan’s Upper Peninsula, where the Tribe’s 

headquarters and primary landholdings are located and in the Lower Peninsula, 

where the Tribe already owns tracts of land near the Parcels.”  AR 1937-38 

(Decision at 2-3 (quoting trust applications)).  Thus, Interior properly concluded 

that Plaintiff did not meet § 108(c)(5)’s “enhancement of tribal lands” requirement.     

Before determining whether Plaintiff could satisfy the “enhancement of tribal 

lands” requirement, Interior examined the evidence presented by Plaintiff, 

requested additional information, and considered the submissions of third parties.  

The administrative record demonstrates that the Agency thoroughly considered this 

issue.  See AR 376-95 (supplemental information from Plaintiff on enhancement of 

tribal lands); AR 396-433 (Defendant-Intervenor Tribes’ opposition); AR 434-53 

(Plaintiff’s reply to opposition); AR 812 (request from Interior for additional 
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information on whether the Parcels could meet the definition of enhance as set forth 

in Bay Mills Indian land opinion); AR 833-37 (Plaintiff’s response); AR 843-849 

(Defendant-Intervenor Tribes’ response regarding the scope of § 108(c)(5)); AR 1744-

49 (Interior’s January Letter) (evaluating evidence submitted by Plaintiff, 

explaining why it was insufficient, and providing an opportunity for Plaintiff to 

submit additional evidence); AR 1848-85 (presentation from Plaintiff including 

information about location of Parcels, development plans, and gaming revenues); 

AR 1888-89 (summary from Plaintiff including discussion on why the Parcels 

“enhance” tribal lands); AR 2242-43 (explanation from Interior regarding 

“enhancement” and request for additional information from Plaintiff); AR 2969-3185 

(trust applications).  

After undertaking a thorough analysis, Interior found that Plaintiff did not 

submit evidence demonstrating § 108(c)(5)’s “enhancement of tribal lands” 

requirement.  First, the Agency addressed the Parcels’ “enhancement” of Plaintiff’s 

nearby fee lands in the Lower Peninsula.  AR 1938 (Decision at 3).  Interior 

concluded that Plaintiff offered no documentation supporting its argument that the 

Parcels would create a critical mass of tribal lands on which Plaintiff could better 

serve nearby members, such as real estate appraisals or assessments showing a 

resulting in increase in value.  Id.; see also id. at n.16 (finding that Plaintiff’s 

conclusory statements are not evidence).  It also found that Plaintiff did not “cite to 

any evidence” to show how revenues generated by acquisition of the Parcels would 

allow for development of its existing landholdings.  Id.  
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Second, with respect to Plaintiff’s Upper Peninsula lands, Interior rejected 

the claim that the Parcels would enhance the lands’ value.  This conclusion was 

based on reasoning in the Bay Mills Indian land opinion, where the Solicitor found 

no evidence that the parcel would enhance tribal landholdings 85 miles away.  AR 

1938-39 (Decision at 3-4).  Interior noted that in this case, the distance of Plaintiff’s 

Parcels was over three times farther away.  AR 1939 (Decision at 4).  And the 

Agency rejected as too attenuated Plaintiff’s reliance on revenues generated by 

economic activities on the Parcels to enhance the value of its Upper Peninsula 

lands.  Id.  Even if § 108(c)(5) could be interpreted as allowing the Plaintiff to rely 

on potential revenues from activity on the Parcels, Interior concluded that Plaintiff 

did not offer evidence of its plans to use gaming revenue to benefit its existing lands 

or members.  Id.   

In response, Plaintiff does not challenge the majority of Interior’s conclusions.  

It claims only that Interior ignored evidence showing how it plans to use gaming 

revenue.  Pl.’s Mot. at 40-41.  But Interior examined the evidence cited by Plaintiff 

and found it insufficient.  See, e.g, AR 1937-39 (Decision at 2-4); AR 3148, AR 3092 

(tribal resolutions); AR 2212-15 (CFO affidavit); AR 2227-28 (Housing Authority 

affidavit).  The fact that Plaintiff disagrees with the conclusions drawn by Interior 

does not make its § 108(c)(5) determination arbitrary, capricious, an abuse of 

discretion or contrary to law.  Interior adequately supported and explained its 

determination that the administrative record failed to demonstrate that the 

acquisition of the Parcels would effect an “enhancement of tribal lands.”  See Motor 
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Vehicle Mfrs. Ass’n, 463 U.S. at 43 (an agency decision should be upheld “if the 

agency’s path may be reasonably discerned”).  

C. Interior properly concluded that Plaintiff did not demonstrate 
§ 108(c)(4)’s “social welfare purposes” requirement.  
 

Plaintiff also argued that its acquisition of the Parcels would satisfy 

§ 108(c)(4) because revenue generated by gaming enterprises on the Parcels would 

be used for “social welfare purposes,” or the acquisitions would facilitate the 

delivery of tribal services.  AR 2977-78; AR 3109.  But Interior properly concluded 

that § 108(c)(4) is not satisfied by using Self-Sufficiency Fund income to start an 

economic enterprise that may generate profits that may be spent on social welfare 

purposes.  And Plaintiff has not shown that its submissions satisfied § 108(c)(4). 

  After considering the evidence and arguments submitted by Plaintiff, 

Interior concluded that expenditures of potential gaming revenue are too uncertain 

and “attenuated” to satisfy the Michigan Land Act’s requirement that Fund income 

be spent on social welfare purposes.  AR 1747 (Interior’s January Letter at 4, n.25); 

AR 1937 (Decision at 2) (incorporating this finding).  Interior drew a contrast 

between Plaintiff’s intention to use Self-Sufficiency income “to start an economic 

enterprise, which may generate its own profits, which profits might then be spent 

on social welfare purposes,” which it concluded would not meet § 108(c)(4), and the 

purchase of land for the purposes of having a direct social-welfare effect, such as for 

the construction of schools, job training centers, health clinics, or museums, which 

may fall within § 108(c)(4).  AR 1747 (Interior’s January Letter at 4, n.25).   
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In response, Plaintiff argues that Interior misinterpreted § 108(c)(4).  Pl.’s 

Mot. at 44.5  Like its broad reading of “enhancement,” Plaintiff’s arguments go 

beyond the language and intent of § 108(c)(4), which does not extend to economic 

development in the first instance but only to “educational, social welfare, health, 

cultural, or charitable purposes.”  And Plaintiff’s submissions, which were all 

considered by Interior, mostly concentrated on economic development rather than 

direct social-welfare effects.  See AR 2164 (acquisitions will facilitate employment); 

AR 2167 (revenue is needed for tribal services); 2988 (revenues for social services 

and jobs); AR 2214 (employment); AR 3150 (revenue will be set aside for social 

programs).  While Plaintiff also alleged that the acquisitions will provide a land 

base to facilitate the delivery of services, see, e.g., AR 3109, it never provided any 

plans substantiating how it would use the Parcels to do this, and the record 

contained opposing views on this issue, see AR 425-26.  Consequently, the available 

evidence did not show that § 108(c)(4)’s social welfare purpose requirement would 

be satisfied.   

In sum, Interior carefully considered the relevant factors and articulated a 

rational connection between the facts found and the choices made.  Interior’s 

decision is presumed valid.  The Agency’s § 108(c) determinations are neither 

arbitrary nor capricious, and they should be upheld.   

  

                                                           
5 Regardless of whether Plaintiff intends to make this argument as part of count 
one or count two, Federal Defendants are entitled to summary judgment.  See 
Compl. ¶ 79, Mot. at 42.  
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III. Federal Defendants are entitled to summary judgment on Count 
Three. 

 
Plaintiff alleges that Interior has failed to adopt Plaintiff’s § 108(f) Fund 

income determination and take the Parcels into trust within a reasonable time.  

Thus, Plaintiff brings a challenge under § 706(1) of the APA.  Compl. ¶¶ 91-100; 

Pl.’s Mot. at 44-48.  But Interior issued a final decision finding that Plaintiff’s 

acquisition of the Parcels did not meet the requirements for taking land into trust 

under the Michigan Land Act.  That is all that Interior was required to do and 

Plaintiff has not identified other action that it contends Interior was required to 

take.  Because Plaintiff has not established that Interior failed to timely take a 

required action, Federal Defendants are entitled to summary judgment on 

Plaintiff’s APA § 706(1) claim (count three).     

 “A claim under § 706(1) can proceed only where a plaintiff asserts that an 

agency failed to take a discrete agency action that it is required to take.”  Norton v. 

S. Utah Wilderness All., 542 U.S. 55, 64 (2004).  While § 706(1) authorizes courts to 

compel agency action unreasonably delayed “a delay cannot be unreasonable with 

respect to action that is not required.”  Id. at 63 n.1.  See also Fort Sill Apache Tribe 

v. Nat’l Indian Gaming Comm’n, 103 F. Supp. 3d 113, 119 (D.D.C. 2015) 

(jurisdiction is satisfied only if the agency failed to “perform a nondiscretionary act 

by ascertainable deadlines”).  In addition, “[i]n order to state a ‘failure-to-act cause 

of action under the [APA],’ a complaint must . . . ‘identify a legally required, discrete 

act that the [agency] has failed to perform—a threshold requirement for a § 706 

failure-to-act-claim.’”  Ikon Global Mkts., Inc. v. Commodity Futures Trading 
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Comm’n, 859 F. Supp. 2d 162, 168 (D.D.C. 2012) (quoting Montanans for Multiple 

Use v. Barbouletos, 568 F.3d 225, 227 (D.C. Cir. 2009)).  

Plaintiff has not demonstrated that Interior failed to perform a 

nondiscretionary duty within an ascertainable deadline.  Plaintiff alleges that 

Interior has a duty to accept Plaintiff’s documentation that it satisfies § 108(f)’s 

Fund income requirement and to take the Parcels into trust.  Compl. ¶ 93; Pl.’s Mot. 

at 46.  Here, because Interior determined the Parcels’ acquisition did not meet a 

purpose in § 108(c), it did not need to reach the issue of whether the Parcels had 

been acquired using Fund income.  AR 1749 (Interior’s January Letter at 6).  By 

issuing the Decision, AR 1936-39, Interior fully discharged any responsibilities it 

had under the Michigan Land Act.  Plaintiff has not identified any other 

determination that is required by the Act.    

Further, if it were necessary for Interior to determine whether Plaintiff 

acquired the Parcels with Fund income, the outcome of that decision would be 

discretionary based on Interior’s analysis of an administrative record.  Making such 

a determination requires review of the relevant accounting and title evidence, and it 

entails “personal deliberation, decision and judgment” by Interior officials.  Howell 

v. Gray, 843 F. Supp. 2d 49, 61 n.9 (D.D.C. 2012) (quoting Nealon v. District of 

Columbia, 669 A.2d 685, 690 (D.C. 1995)); see also Governor of Kansas, 430 F. Supp. 

2d at 1222 (describing a source-of-funds determination under a mandatory 

acquisition statute).  Accordingly, under the APA, Plaintiff is not entitled to a Court 

order dictating the outcome of any such decision; instead, the only remedy Plaintiff 
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could obtain would be a remand to Interior to make a decision under § 108(f) of the 

Michigan Land Act.  Vt. Yankee Nuclear Power Corp., 435 U.S. at 549; Camp v. 

Pitts, 411 U.S. 138, 143 (1973).  Lastly, the Michigan Land Act established no 

deadlines that required Interior to take any action on Plaintiff’s applications by a 

date certain.  

Here, Interior issued a decision on Plaintiff’s trust applications and fully 

complied with the Michigan Land Act.  Thus, Plaintiff cannot meet the threshold 

requirement for a § 706 failure-to-act-claim and Federal Defendants are entitled to 

summary judgment on count three. 

IV. Plaintiff is not entitled to mandamus relief. 

 Finally, even if the Court were to conclude that Plaintiff was entitled to 

relief, equity counsels against ordering mandamus relief.  Plaintiff argues that if it 

were to prevail on counts one and two (which it should not), it is entitled to “judicial 

relief directing the Department to take the Parcels into trust.”  Pl.’s Mot. at 44.  The 

relief Plaintiff seeks would transfer decision-making under the Michigan Land Act 

from Interior to the Court.  As Plaintiff acknowledges, Pl.’s Mot. at 44-45, 

mandamus is a drastic remedy that should be reserved for the most extraordinary 

circumstances.  In re United Mine Workers of Am. Int’l Union, 190 F.3d 545, 549 

(D.C. Cir. 1999).  None of those circumstances are present here and the Court 

should decline to issue the extraordinary relief that Plaintiff seeks.   

Mandamus relief is appropriate in “only . . . the clearest and most compelling 

cases” and only if there is no other adequate remedy available.  13th Reg’l Corp. v. 
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U.S. Dep’t of Interior, 654 F.2d 758, 760 (D.C. Cir. 1980) (citation and quotations 

omitted); In re Medicare Reimbursement Litig., 414 F.3d 7, 10 (D.C. Cir. 2005).  

Further, mandamus relief is normally only justified after long periods of agency 

refusals to act or failures to explain delay.  See In re Core Commc’ns, Inc., 531 F.3d 

849, 856 (D.C. Cir. 2008) (agency failed, for six years, to respond to D.C. Circuit’s 

remand); In re Bluewater Network, 234 F.3d 1305, 1316 (D.C. Cir. 2000) (agency 

refused to act for nine years).  The decision to grant mandamus relief remains 

within a court’s discretion even where a plaintiff has shown that the agency is 

required to take the action it seeks.  In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 

2005).   

As discussed above, the Michigan Land Act does not contain a clear, 

indisputable duty for Interior to simply accept land in trust at Plaintiff’s request.  

By issuing a decision regarding Plaintiff’s trust application, Interior fully 

discharged any responsibilities under the Michigan Land Act and it did so in a well-

reasoned and timely manner. 

If the Court concludes that Interior’s decision was arbitrary or capricious, the 

remedy should be an order vacating the Decision and a remand to Interior to make 

a new decision.  See Navajo Nation v. Azar, 302 F. Supp. 3d 429, 436 n.4 

(D.D.C. 2018) (finding no need to address mandamus because a remedy is available 

under the APA); Vt. Yankee Nuclear Power Corp., 435 U.S. at 549.  It should not 

allow Plaintiff to abandon the administrative process simply because Plaintiff 

believes the process is taking too long, particularly where Congress has allocated 
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decision-making responsibilities to Interior.  See Burt Lake Band of Ottawa & 

Chippewa Indians v. Norton, 217 F. Supp. 2d 76, 79 (D.D.C. 2002).  For this reason 

and those described above, Plaintiff’s request that the Court order Interior to take 

the Parcels into trust should be denied.6 

CONCLUSION 

 Satisfying the mandatory trust acquisition requirements of the Michigan 

Land Act is not as automatic or easy as Plaintiff suggests.  To do so, Plaintiff must 

acquire lands using Self-Sufficiency Fund income and conform to the limitations in 

§ 108(c) of the Michigan Land Act.  Congress delegated the authority to Interior, not 

Plaintiff’s governing body, to determine when the Michigan Land Act’s 

requirements are satisfied and land is eligible for mandatory trust acquisition.  

Here, Interior properly interpreted the Michigan Land Act based on its plain 

meaning and based on the limitations Congress included in the statute.  Then after 

reviewing Plaintiff’s trust applications, supplemental information, third party 

submissions, and all evidence submitted by Plaintiff, Interior concluded that 

Plaintiff did not meet its burden of showing that the land acquisitions would meet 

the Michigan Land Act’s requirements.  This is all Interior was required to do and 

Plaintiff has not shown otherwise.  Plaintiff has also failed to support its request 

                                                           
6 In the alternative, Plaintiff seeks an order compelling Interior to make the Fund 
income determination within 90 days.  Compl. ¶ 100.  Plaintiff makes little mention 
of this in its motion (see Pl.’s Mot. at 49), nor has it shown that it would be entitled 
to it.  There is no duty for Interior to make the Fund income determination within a 
specific time, the Agency has considered Plaintiff’s applications in a timely manner, 
and Plaintiff has an adequate APA remedy.  Hence, the Court should deny the 
extraordinary remedy of mandamus in whatever form Plaintiff requests.    
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that the extraordinary remedy of mandamus should be invoked to order Interior to 

accept the Parcels into trust.  Based on the foregoing reasons, Federal Defendants 

respectfully request that this Court enter summary judgment in their favor on all 

counts. 

Respectfully submitted this 27th day of June, 2019. 
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