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Certificate of Compliance with Meet and Confer Requirement 

Consistent with this Court’s Order granting the Motions to Intervene (ECF No. 36), 

counsel for all Intervenor-Defendants met and conferred telephonically on June 14, 2019, to 

discuss whether it would be possible to set forth the parties’ positions in a single consolidated 

brief. Through an extensive discussion of the issues raised in this case, it became clear that each 

Intervenor-Defendant intended to address particular issues that the other Intervenor-Defendants 

did not intend to address, and/or to address some similar issues in different levels of detail and 

with different points of emphasis, all consistent with the Intervenor-Defendants’ distinct interests 

in the subject of this litigation. Accordingly, counsel for the Intervenor-Defendants determined 

that it would not be feasible or efficient to file a single brief. In particular, the Saginaw 

Chippewa Indian Tribe of Michigan holds governmental interests in this litigation not shared by 

the Detroit Casinos, and emphasizes distinct arguments from the Nottawaseppi Huron Band of 

the Potawatomi. The Intervenor-Defendants did, however, commit to minimizing overlap 

between briefs to the fullest extent possible, and subsequently exchanged preliminary drafts with 

one another in furtherance of this objective. 

This brief addresses the issues of most immediate concern to the Saginaw Tribe. The 

Saginaw Tribe incorporates by reference the arguments set forth in the briefs being filed today 

by the Detroit Casinos and the Nottawaseppi Huron Band of the Potawatomi. 

Dated: June 27, 2019 Respectfully submitted, 

 /s/ William A. Szotkowski 
William A. Szotkowski 

Counsel for Saginaw Chippewa Indian 
Tribe of Michigan 

 

Case 1:18-cv-02035-TNM   Document 50   Filed 06/27/19   Page 5 of 25



1 
 

Introduction 
 

The Saginaw Chippewa Indian Tribe of Michigan (“Saginaw Tribe”) cannot fault the 

Plaintiff Sault Ste. Marie Tribe of Chippewa Indians’ creativity. It well knows the pressures of 

governing without a tax base and experienced the same assimilative federal forces that plagued 

the Sault Tribe. But even as the Sault Tribe understandably focuses on its own governmental 

needs, it ignores that the off-reservation gaming goal it pursues—and the relief it requests from 

this Court—would dramatically undermine the governmental programs of other tribes, including 

the Saginaw Tribe.  

This Court, though, need not choose between the tribes or competing revenue streams. In 

the Indian Gaming Regulatory Act (“IGRA”), Congress already crafted a comprehensive and 

carefully balanced statute that limits off-reservation gaming and underlies the Sault Tribe’s 

Tribal-State compact that requires it to negotiate revenue-sharing agreements before undertaking 

off-reservation gaming. The Sault Tribe agrees that IGRA must govern its gaming. See ECF No. 

1 at ¶¶ 35-36. It nevertheless asks this Court to order the Department of the Interior to use the 

Michigan Indian Land Claims Settlement Act, Pub. L. 105-143, 111 Stat. 2652 (Dec. 15, 1997) 

(“MILCSA”), to allow it to ignore crucial IGRA requirements and to avoid decades-old compact 

obligations. The Department’s interpretation of MILCSA is in accordance with the law, and not 

arbitrary or capricious, but the Sault Tribe’s interpretation of the same statute stretches MILCSA 

and off-reservation gaming past their breaking points. Accordingly, the Saginaw Tribe 

respectfully requests that this Court restore certainty to the federal regulation of Indian gaming 

by denying the Sault Tribe’s motion for summary judgment and instead entering summary 

judgment in the Defendants’ favor. 
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Background 
 

The Saginaw Tribe operates two casinos on its Isabella Reservation in mid-Michigan. See 

ECF No. 31-1. The Saginaw Tribe relies on tribal gaming to finance its essential governmental 

services, including its social, health, and educational programs. ECF No. 16-5 at 2-31; see also 

Soaring Eagle Casino & Resort v. N.L.R.B., 791 F.3d 648, 652 (6th Cir. 2015). The Chief 

Executive Officer of the Saginaw Tribe’s gaming operations has explained that “[t]he income 

generated by the Saginaw Tribe’s casinos provides approximately 90% of the funding for the 

Saginaw Tribe’s 57 departments and 233 governmental programs.” ECF No. 16-5 at 3. 

Moreover, the Saginaw Tribe’s gaming operations benefit its community by increasing area 

employment opportunities for both members and non-members, and pouring resources into the 

local economy. ECF No. 16-5 at 2-3; Soaring Eagle Casino & Resort, 791 F.3d at 652. The 

Saginaw Tribe uses its gaming revenues to fund the governmental efforts of neighboring cities, 

townships, and counties, and to fund intergovernmental projects with these non-tribal neighbors, 

including through a semi-annual payment of 2% of its net slot revenue to local non-tribal 

governments. ECF No. 16-5 at 3.  

The Sault Tribe has repeatedly admitted its “intention” and “objective” to conduct casino 

gaming on the two parcels of land at issue in this litigation. ECF No. 28-1; ECF No. 28 at 7-8, 

14, 19, 21, 24; ECF No. 1 at ¶ 35 (“[T]he Sault Tribe settled on an economic development plan 

to open a casino in the Lower Peninsula.”). Against this record, the Defendants’ concerns are 

hardly “speculative.” ECF No. 43 at 13, 43. The Sault Tribe seeks to build two competing 

casinos that “would fall within the primary markets for the Saginaw Tribe’s Soaring Eagle and 

Saganing Eagles Landing casinos, and would draw customers away from those casinos, 

                                                 
1 All page numbers are to the document’s ECF header. 
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significantly reducing the revenue available to support the Saginaw Tribe’s essential 

governmental services.” ECF No. 16-5 at 4. That is, the relief the Sault Tribe requests is a direct 

threat to the Saginaw Tribe’s ability to fund its police force, child-welfare agency, fire 

department, elder care, and dozens of other governmental departments and programs. See ECF 

No. 16-5 at 3-4. 

Argument 
 

I. The Department’s interpretation of MILCSA is reasonable and in accords 
with the plain language of the statute. 
 

 Under the Administrative Procedure Act that governs this case, an agency’s action—in 

this case, the Department’s determination that the Sault Tribe’s land purchases did not meet the 

mandatory-trust requirements of MILCSA––can only be set aside if it is “found to be arbitrary, 

capricious, . . . or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A), a very “narrow” 

standard of review, Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983). In this case, this standard is “particularly deferential” to the Department 

because the Sault Tribe is challenging an agency decision “that balance[s] competing statutory 

mandates and involve[s] technical, predictive judgments within the agency’s special area of 

expertise.” Delta Air Lines, Inc. v. Export-Import Bank of the U.S., 85 F. Supp. 3d 436, 446 

(D.D.C. 2015) (citing Marsh v. Or. Natural Resources Council, 490 U.S. 360, 377 (1989)). The 

Department’s final decision denying the Sault Tribe’s land-into-trust applications was neither 

arbitrary nor capricious, and it was in accordance with existing law. In this response and cross-

motion for summary judgment, the Saginaw Tribe addresses only those Sault Tribe arguments 
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that directly pertain to the Saginaw Tribe’s interests.  

A. The canons of construction favoring statutory interpretations that benefit “Indians” 
have limited application in this litigation.  
 

 The Sault Tribe argues that the canons of construction applicable in Indian law require 

that this Court refuse to defer to the Department’s decision. ECF No. 43 at 45. The D.C. Circuit 

has recognized that the Indian canon of construction applicable in statutory interpretation may 

change the deference usually granted to agency decisions. See, e.g., Albuquerque Indian Rights 

v. Lujan, 930 F.2d 49, 58-59 (D.C. Cir. 1991). However, courts within the D.C. Circuit have also 

recognized the limited applicability of that canon where the interests of tribes are not aligned. 

Confederated Tribes of Grand Ronde Cmty of Or. v. Jewell, 75 F. Supp. 3d 387, 396 (D.D.C. 

2014). In this case, where the Sault Tribe seeks an application of IGRA that would advance its 

own interest at the cost of multiple other tribes, the Indian law canon it relies on would create 

internal inconsistencies, and the Court should instead apply its traditional deference to the 

Department’s decision.   

B. The Department’s interpretation of “enhancement” is reasonable and does not 
describe a null set.  
 
In its July letter, the Department continued a prior adopted definition of “enhance”: “to 

make greater, as in cost, value, attractiveness, etc.: heighten, intensify; augment.” ECF No. 1-6 at 

3 (citing Letter from Hilary C. Tompkins, Solicitor, U.S. Dep’t of the Interior, to Michael Gross, 

Associate General Counsel, National Indian Gaming Commission at 13 (Dec. 21, 2010), 

available at ECF No. 1-1 at 14). Similarly, the July letter referenced its January letter, where it 

adopted a prior Departmental definition of “consolidate”: “to unite (various units) into one mass 

or body.” ECF No. 1-5 at 4-5 n. 25 (citing Tompkins Letter at 4, available at ECF No. 1-1 at 5). 

When the Department rejected the Sault Tribe’s arguments that the Sibley and Lansing 
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Parcels would “enhance” the value of nearby lands, it reasoned that the Sault Tribe failed to 

provide evidence and in part, “d[id] not address the value of the underlying land.” ECF No. 1-6 

at 4. Contrary to the Sault Tribe’s arguments, the Department’s interpretation of Section 

108(c)(5) does not collapse the definition of “enhance” into that of “consolidate.” See ECF No. 

43 at 39-40 & n.8, 47. The Department intoned that a real estate appraisal or other assessment 

“suggesting that the value of one tract of land would increase as a result of the acquisition of 

another” would provide evidence of an increase in the value of land to support an “enhancement” 

argument such as the one the Sault Tribe made. ECF No. 1-6 at 4. But the Department did not 

demand an appraisal. Nor did it require that “a new acquisition must immediate and directly 

increase the value of existing, nearby land” as the Sault Tribe asserts. ECF No. 43 at 39.  

The Sault Tribe asserts that the Department turned MILCSA’s Section 108(c)(5)’s 

instruction that land purchased with interest from the Self-Sufficiency Fund must be distributed 

“for consolidation or enhancement of tribal lands[,]” into a “null set” because it cannot imagine a 

scenario where a land-value increase “enhance” the land without also effecting a “consolidation” 

of the land. See ECF No. 43 at 39-40 & n.8, 47. The Department’s interpretation does not 

describe a null set, however. A land purchase can easily “enhance” tribal lands without also 

consolidating nearby lands.  

An example from the Saginaw Tribe’s own history illustrates this concept. The Tribe’s 

Eagle Bay Marina near Standish, Michigan is held in trust but is not part of a contiguous tribal 

land base. It is more than three miles from the Saginaw Tribe’s closest casino, Saganing Eagles 

Landing Casino, and more than an hour’s drive from the Tribe’s governmental center near Mt. 

Pleasant. The Tribe’s acquisition of the Eagle Bay Marina did not “consolidate” the Saginaw 

Tribe’s land base, but it certainly “enhanced” the value of the tribal land base by doing more than 
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merely being another acquisition of tribal land. The Eagle Bay Marina offers free shuttles to and 

from the Saganing Eagles Landing Casino—allowing patrons to spend a day out on the water 

and an evening dining and gaming at the casino.  

Under this example scenario, a land purchase can enhance an existing parcel without 

consolidation of that land, just as the Department determined that a MILCSA trust application 

must. Evidence of the enhancement could come from independent reports or analyses showing 

cost savings or revenue increases—unlike Sault Tribe’s arguments, a formal real estate appraisal 

would not be needed. Therefore, there is no “null set” created by the Department’s interpretation 

of Section 108(c)(5). Instead, the Department complied with the plain language of MILCSA that 

requires enhancement to mean something other than consolidation—and requires it mean 

something other than the mere acquisition of additional lands. The Department’s decision to 

reject the Sault Tribe’s applications is reasonable and in accordance with the law. 

II. The Plaintiff Sault Tribe’s proffered interpretation of MILCSA violates 
federal law. 
 

The Plaintiff Sault Tribe has been clear: its end goal is to conduct IGRA gaming at the 

Parcels. ECF No. 1 at ¶¶ 35-36. Its Complaint thus necessarily raises questions under IGRA and 

Michigan’s Tribal–State gaming compacts in addition to the MILCSA question the Sault Tribe 

frames. A reasoned review of the Sault Tribe’s trust applications must also consider IGRA, the 

Sault Tribe’s Tribal–State gaming compacts, and the well-regulated fee-to-trust process. The 

Department properly considered the Sault Tribe’s trust applications in light of each of these laws.  

A. IGRA and the compacts chart clear off-reservation gaming requirements. 
 
“Congress adopted IGRA in response to th[e] Court’s decision in California v. Cabazon 

Band of Mission Indians, 480 U.S. 202, 221-22 (1987), which held that States lacked any 

regulatory authority over gaming on Indian lands.” Michigan v. Bay Mills Indian Cmty, 572 U.S. 
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782, 794 (2014). IGRA grants states power that they would otherwise lack: “Everything—

literally everything—in IGRA affords tools (for either state or federal officials) to regulate 

gaming on Indian lands[.]” Id. In contrast, MILCSA does not even mention Indian gaming—

whether to restrict it or permit it. See generally 111 Stat. 2652. 

1. IGRA 
 

In IGRA, Congress established a comprehensive statutory scheme overseeing tribal 

gaming and casinos. 25 U.S.C. §§ 2701 et seq. Circuit courts reviewing IGRA have described its 

broad “area of extensive federal regulation.” Gaming World Int’l, Ltd. v. White Earth Band of 

Chippewa Indians, 317 F.3d 840, 847 (8th Cir. 2003). Some circuits have found that IGRA and 

its regulations so occupy the field of Indian gaming that “they are incorporated into [Indian] 

gaming contracts by operation of law.” Id. at 848 (citing Tamiami Partners, Ltd. v. Miccosukee 

Tribe of Indians of Florida, 63 F.3d 1030, 1047 (11th Cir. 1995)). 

a. IGRA’s “Indian Lands” limitation 
 

Congress drafted IGRA to apply both on- and off-reservation, but specifically built a self-

limiting territorial component into Indian gaming: it limited Indian gaming to “Indian lands.” 25 

U.S.C. § 2710(d)(1). In turn, IGRA defines “Indian lands” as two specific categories of lands: (1) 

“all lands within the limits of any Indian reservation” and (2) lands held in trust by the United 

States or otherwise subject to restricted alienation. Id. § 2703(4)(A)–(B). The Sault Tribe asks 

this Court to order the Department to take the Parcels into trust so that they fit within this IGRA 

definition. ECF No. 1 at ¶ 35. The Sault Tribe’s request would allow it to skip the generally 

applicable land-into-trust regulations and process established in 25 C.F.R. Part 151. Those 

regulations include the Department’s consideration of a host of factors that vary according to 

whether the land is located on- or off-reservation, the purposes for the acquisition, and whether 
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jurisdictional conflicts may arise. See, e.g., 25 C.F.R. §§ 151.10, 151.11. If the Department takes 

land into trust under the 25 C.F.R. Part 151 process, the land is “Indian land” within the meaning 

of IGRA, 25 U.S.C. § 2703(4)(B), but IGRA’s after-acquired limitation may still block Indian 

gaming on the parcel, 25 U.S.C. § 2719(b)(1)(A). 

b. IGRA’s Section 20 “after-acquired” limitation 
 

Not all trust land can be used for Indian gaming. If the land gained trust status after 

IGRA’s 1988 passage, then in addition to the trust process, a tribe must satisfy IGRA’s “Section 

20” review process to conduct gaming at the site. 25 U.S.C. § 2719. “Section 20 of IGRA does 

not provide authority to take land into trust for Indian tribes.” Oversight Hearing Before the 

Senate Committee on Indian Affairs Concerning Taking Land Into Trust, 109th Cong. 3 (2005), 

Testimony of George T. Skibine, Acting Deputy Ass’t Secretary – Indian Affairs for Pol’y & 

Econ. Devel., Dep’t of the Interior (May 18, 2005). It is instead “a separate and independent 

requirement to be considered before gaming activities can be conducted on land taken into trust 

after October 17, 1988, the date IGRA was enacted into law.” Id.; see also 25 U.S.C. § 2719(c) 

(“Nothing in this section shall affect or diminish the authority and responsibility of the Secretary 

to take land into trust.”). 

 IGRA’s Section 20 offers several paths to gaming. Tribes2 can game on after-acquired 

parcels that are either “within or contiguous to the boundaries” of the tribe’s reservation at 

IGRA’s passage, or if the tribe had no reservation before IGRA, if the after-acquired parcels are 

                                                 
2 Two tribes, the St. Croix Chippewa Indians of Wisconsin and the Miccosukee Tribe of Indians 
of Florida, received additional accommodations from Congress. See 25 U.S.C. § 2719(b)(2).  
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within3 the last-recognized reservation of the tribe and within the state where the tribe is located. 

25 U.S.C. § 2719(a). The requirements of subsection (a) do not apply if:  

(A) the Secretary, after consultation with the Indian tribe and appropriate State 
and local officials, including officials of other nearby Indian tribes, determines 
that a gaming establishment on newly acquired lands would be in the best interest 
of the Indian tribe and its members, and would not be detrimental to the 
surrounding community, but only if the Governor of the State in which the 
gaming activity is to be conducted concurs in the Secretary’s determination; or 

(B) lands are taken into trust as part of— 

(i) a settlement of a land claim, 

(ii) the initial reservation of an Indian tribe acknowledged by 
the Secretary under the Federal acknowledgment process, or 

(iii) the restoration of lands for an Indian tribe that is restored to Federal 
recognition. 

25 U.S.C. § 2719(b) (emphasis added).  

c.  IGRA’s state-compact limitation 
 

Although IGRA denotes three “classes” of gaming, it “most closely regulate[s]” Class III 

gaming, which “includes casino games, slot machines, and horse racing.” Bay Mills Indian Cmty, 

572 U.S. at 785 (citing 25 U.S.C. § 2703(8)). “A tribe may conduct such gaming on Indian lands 

only pursuant to, and in compliance with, a compact it has negotiated with the surrounding 

State.” Id. (citing 25 U.S.C. § 2710(d)(1)(C)).  

 “Tribal-state compacts are at the core of the scheme Congress developed to balance the 

interests of the federal government, the states, and the tribes.” Gaming Corp. of Am. v. Dorsey & 

Whitney, 88 F.3d 536, 546 (8th Cir. 1996). They can address a host of localized concerns, 

including applications of state regulatory laws to casino patrons and employees, tribal taxation, 

                                                 
3 IGRA makes an additional accommodation for Indian tribes with land located in Oklahoma, 
requiring that it be either within the boundaries of the tribe’s former reservation, or contiguous to 
other trust or restricted lands held by the United States for the tribe. 25 U.S.C. § 2719(a)(2)(A).  
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and “any other subjects that are directly related to the operation of gaming activities[,]” including 

revenue sharing. See 25 U.S.C. § 2710(d)(2)(C). Because IGRA provides the states with 

bargaining––but not regulatory––powers over Indian gaming, the compact process and 

provisions are a state’s principal means to influence Indian gaming. See Bay Mills Indian Cmty, 

572 U.S. at 796-97; Cabazon Band of Mission Indians, 480 U.S. at 221-22. 

2. The 1993 Compacts 
 

In 1993, seven tribes—including the Sault Tribe and the Saginaw Tribe4—entered joint 

compact negotiations to begin Class III gaming in Michigan. In these multi-party negotiations, 

the parties worked to balance tribe-to-tribe concerns in addition to addressing state-to-tribe 

concerns. These seven tribes executed substantially similar compacts on the same day. See 58 

Fed. Reg. 63,262 (Nov. 30, 1993).5 Each of these compacts stated: 

Section 9. Off-Reservation Gaming. 
 
An application to take land in trust for gaming purposes pursuant to § 20 of IGRA 
(25 U.S.C. § 2719) shall not be submitted to the Secretary of the Interior in the 
absence of a prior written agreement between the Tribe and the State’s other 
federally recognized Indian Tribes that provides for each of the other Tribes to share 
in the revenue of the off-reservation gaming facility that is the subject of the § 20 
application. 
 

Sault Tribe Compact, ECF No. 20-1 at 13; Saginaw Tribe Compact, ECF No. 16-6 at 15. This 

revenue-sharing-agreement requirement specifically accommodated the rights of tribes that are 

not a party to a specific compact but were part of the global negotiations, and the Sault Tribe and 

                                                 
4  The Bay Mills Indian Community, the Grand Traverse Band of Ottawa and Chippewa Indians, 
the Hannahville Indian Community, the Keweenaw Bay Indian Community, and the Lac Vieux 
Desert Band of Lake Superior Chippewa Indians were also part of these negotiations. See 58 
Fed. Reg. 63,262 (Nov. 30, 1993).  
5 The Nottawaseppi Huron Band of Potawatomi, a co-intervenor in this case, executed its gaming 
compact with the State of Michigan in 1998, along with three other Michigan tribes. See 64 Fed. 
Reg. 7,989, at 8,111 (Feb. 18, 1999).  
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Saginaw Tribe Compacts are still in effect today. Indeed, Michigan bargained for substantially 

similar sections in compact negotiations after 1994. See 64 Fed. Reg. 7,989, at 8,111 (Feb. 18, 

1999); see, e.g., Nottawaseppi Huron Band of Potawatomi Compact, ECF No. 20-2 at 14.  

 When it approved these compacts, the Department specifically responded to Section 9, 

which it understood “prohibits tribes from submitting applications for trust land for gaming 

purposes in the absence of a written agreement from the tribes in the state covering the sharing of 

gaming revenue.” See, e.g., Letter from Ada E. Deer, Ass’t Sec’y – Indian Affairs, to John 

Engler, Gov. of Mich. (Nov. 19, 1993), available at 

https://www.indianaffairs.gov/sites/bia.gov/files/assets/as-ia/oig/oig/pdf/idc-038298.pdf. 

(approving Sault Tribe Compact); Letter from Ada E. Deer Ass’t Sec’y – Indian Affairs, to Ron 

Falcon, Saginaw Tribe Chairperson (Nov. 19, 1993) available at 

https://www.indianaffairs.gov/sites/bia.gov/files/assets/as-ia/oig/oig/pdf/idc-038297.pdf 

(approving Saginaw Tribe Compact). The Department noted that “this provision limits the 

Tribe’s discretion to submit trust applications,” but nevertheless accepted that self-imposed 

limitation, without any suggestion that the section would not limit every such trust application. 

Id. As an earlier district court described it, Section 9 is “the parties’ own agreed prophylactic 

measure regarding the risk of off-reservation gaming expansion even before any Class III 

gaming actually comes to fruition on prospective Indian lands[.]” Michigan v. Sault Ste. Marie 

Tribe of Chippewa Indians, No. 1:12-CV-962, at *19 (W.D. Mich. Mar. 5, 2013) (“Sault Ste. 

Marie I”), available at ECF No. 31-2, rev’d on other grounds, 737 F.3d 1075 (6th Cir. 2013).  

 “[T]he primary goal in the construction or interpretation of any contract is to honor the 

intent of the parties. . . The Court must look for the intent of the parties in the words used in the 

instrument.” Sault Ste. Marie Tribe of Chippewa Indians v. Engler, 146 F.3d 367, 372 (6th Cir. 
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1998) (internal quotations and citations omitted). In each of the 1993 compacts, Section 9 spoke 

plainly. It applies to every trust application that the applying tribe intends to use “for gaming 

purposes pursuant to § 20 of IGRA.” Sault Tribe Compact, ECF No. 20-1 at 13. As the Western 

District of Michigan earlier concluded, “[t]he language of Section 9 focuses on the intended 

purpose of the trust acquisition, not on the Secretary’s discretion or lack of discretion in the 

process. Here, the purpose – or at least a significant purpose – of the proposed acquisition is for 

gaming that can only be allowed ‘pursuant to [IGRA Section] 20.’” Sault Ste. Marie I, ECF No. 

31-2 at 16. Thus: 

An entirely reasonable construction of Section 9 of the Compact - in fact, the most 
plausible construction offered by either party so far - is that the Sault Tribe must 
secure the required revenue sharing agreement before submitting an application for 
a trust acquisition that has the stated purpose and inevitable effect of triggering an 
IGRA Section 20 exception to the general prohibition on gaming that otherwise 
applies. 
 

Id. at 15. 

In 1993, to conduct its now-existing on-reservation gaming, the Sault Tribe pledged to 

enter into a written revenue-sharing agreement before it asked the Department to take any off-

reservation land into trust for gaming purposes. Since then, it has conducted Class III gaming at 

its several on-reservation casinos. See id. at 3. In 2014, it filed two applications with the 

Department to take certain off-reservation lands into trust, and specifically noted it “currently 

anticipates that it will conduct gaming activities on the Parcel under the terms of the Indian 

Gaming Regulatory Act,” including that it “may also conduct Class III gaming activities” if 

permitted under IGRA “and under the Tribe’s tribal-state gaming compact with the State of 

Michigan.” ECF No. 1-2 at 4-5 n.1; ECF No. 1-3 at 5-6 n.1. But directly contravening Section 9 

of that tribal-state gaming compact, the Sault Tribe has not even proposed a revenue-sharing 

agreement with the Saginaw Tribe, let alone secured a written agreement. 
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B. The Plaintiff Sault Tribe’s MILCSA mash-up violates IGRA and its Tribal-State 
Compact. 
 
The Plaintiff Sault Tribe’s unflinching what-its-Board-says-goes interpretation of 

MILCSA is fundamentally at odds with both IGRA and the tribal-state compact it negotiated. 

Placed within the full context of Indian gaming regulation, the Department’s rejection of the 

Sault Tribe’s structured interpretation of MILCSA was imminently reasonable. 

1. IGRA 
 

The Sault Tribe has been clear that the point of its trust applications (and of this 

litigation) is to allow it to conduct off-reservation gaming under IGRA. See, e.g., ECF No. 1 at ¶ 

34; ECF No. 28 at 7-8, 14, 19, 21, 24; ECF No. 28-1. When it commenced this case, the Sault 

Tribe told this Court that it relies on MILCSA to crack open IGRA’s “Indian lands” limitation. 

ECF No. 1 at ¶ 35. It argues that (although the MILCSA statute that never mentions gaming) 

Congress delegated to the judgment-fund’s board the unreviewable discretion to purchase land 

that the Department must take into trust, automatically “creating ‘Indian lands’ for purposes of 

IGRA” anywhere that the board decides. ECF No. 1 at ¶ 35 (emphasis added). At least one other 

court has understood the Sault Tribe’s arguments to mean that, in the Sault Tribe’s view, such a 

trust acquisition will “trigger an IGRA Section 20 exception based on settlement of a land 

claim.” Sault Ste. Marie I, ECF No. 31-2 at 16. 

If the Sault Tribe is correct, then in a statute that has nothing to do with gaming, without 

revealing an intent to do so, Congress gave the Sault Tribe—but only the Sault Tribe—a fast-

track ticket to off-reservation gaming anywhere it wants—including in the Saginaw Tribe’s 

backyard, across the street from the Governor’s mansion in Lansing, or outside of Michigan 

entirely. See ECF No. 1 at ¶ 3. That is, the Sault Tribe argues that Congress sub silentio allowed 

it—but only it—to skip the well-established statutory path that requires it to either limit its 
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gaming to its reservation, 25 U.S.C. § 2703(4)(A), or follow the Department’s off-reservation 

fee-to-trust process, 25 C.F.R. §§ 151.11. And it urges that Congress, again without saying 

anything on the subject, created an entirely new Sault Tribe-specific exception to its general 

prohibition against Indian gaming on lands taken into trust after 1988, allowing it to skip IGRA’s 

carefully crafted Section 20 process entirely. 25 U.S.C. § 2719. Contrary to the Sault Tribe’s 

reading, this is not what MILCSA allows.  

2. The Sault Ste. Marie Compact 
 

Moreover, Section 9 of its in-place Compact requires the Sault Tribe to enter into a “prior 

written agreement” to share revenue with each of the other tribes in Michigan before “[a]n 

application to take land in trust for gaming purposes[.]” Sault Tribe Compact, ECF No. 20-1 at 

13. It has not even begun those efforts. Under the Sault Tribe’s view, even though MILCSA does 

not say a word about gaming, in it Congress gave the Sault Tribe a free pass out of the Compact 

promises that it pledges as an express statutory condition precedent to its existing gaming. See 

ECF No. 28 at 25-26 & n.6. That is, the Sault Tribe’s “construction of Section 9 of the Compact 

would allow one Tribe to circumvent the mechanism the State and all originally compacting 

Tribes devised to control the expansion of off-reservation gaming under Section 20 of IGRA.” 

Sault Ste. Marie I, ECF No. 31-2 at 17. The Sault Tribe’s legal theory “effectively reads Section 

9 out of the Compact, leaving the State without the benefit of its bargain.” Id. But it does even 

more than just this.  

“By its terms, Section 9 of the Compact is devoted to the protection of third parties: 

namely, other federally-recognized Tribes.” Id. at 19. Sault Tribe’s argument that MILCSA 

allows it—sole among the tribes that agreed to Section 9—to skip their Section 9 obligations   

drain[s] Section 9 of the Compact of any potential for independent enforcement 
[and] would create perverse incentives: it would reward with increased leverage 
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those Tribes willing to flout the Section 9 obligation and penalize those Tribes that 
choose to honor their Section 9 obligation. In the world of Indian gaming under 
IGRA, negotiating leverage is what makes the process work. See Seminole Tribe of 
Florida v. Florida, 517 U.S. 44, 48-51 (1996)[.] 

 
Id. at 18. 

In a brief footnote, the Sault Tribe acknowledges its Compact obligations but tries to 

sweep them aside, arguing that the Sixth Circuit “made clear” that the Compact has no relevance 

until after the Department takes land into trust. ECF No. 43 at 19 n.4. Not so. The Sixth Circuit 

held that Michigan’s Counts 1 – 3 alleging “that a MILCSA trust submission would violate § 9 

of the Tribal–State compact because the Tribe failed to obtain a revenue-sharing agreement with 

other Indian tribes” were barred by the Sault Tribe’s sovereign immunity, but expressed no 

ripeness concerns as to those claims. Michigan v. Sault Ste. Marie Tribe of Chippewa Indians 

(“Sault Ste. Marie II”), 737 F.3d 1075, 1077, 1079 (6th Cir. 2013). The Sixth Circuit further 

held that Count 4, which claimed that “if the Tribe were to conduct class III gaming on the 

property, it would violate IGRA,” was not ripe. Id. at 1077, 1081 (emphasis added). In parsing 

the counts it noted however that “[e]njoining a MILCSA trust submission is not the same as 

enjoining a class III gaming activity.” Id. at 1079.  

Without the Sault Tribe’s ellipses and augmentation, the Sixth Circuit held: “It is 

sufficient to conclude that the limited statutory abrogation of sovereign immunity does not 

permit the issue to be litigated by means of an injunction to prevent purchased land from being 

taken into trust under MILCSA, and that a suit to enjoin class III gaming is presently not ripe.” 

Id. at 1083-84 (emphasis added). It did not uncouple Section 9 from the trust process. Contra 

ECF No. 43, 19 n.4. Six years later, this Court knows from the pleadings and administrative 

record that the Sault Tribe did not make any concessions to avoid Section 9 objections. C.f. Sault 

Ste. Marie II, 737 F.3d at 1082. It knows from the pleadings and administrative record that the 
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Sault Tribe still intends to conduct Class III gaming at the Parcels. C.f. id. And this Court is “in a 

much better position to rule on the legal issues if it has before it the concrete circumstances” 

under which the Department determined not to accept the land into trust. Id.  

3. Changes to the Off-Reservation Gaming Process Under Sault Tribe’s 
Interpretation 

The following charts illustrate the off-reservation gaming requirements that generally 

apply to tribes, and what the Sault Tribe’s interpretation of MILCSA would do to those 

requirements. 

--Remainder of Page Intentionally Left Blank-- 
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Conclusion 
 

The Plaintiff Sault Tribe tells this Court that the Department’s “speculative fears” about 

the effects of its proposed interpretation of MILCSA on Indian gaming was inappropriate 

because its Class III gaming must “comply with the negotiated terms of the Tribe’s compact with 

Michigan.” ECF No. 43 at 43. That is, it asks this Court to rest assured that its gaming 

aspirations are cabined by “significant legal constraints” that it already ignores. See id. 

  “For the system Congress created through IGRA to function, all sides must have 

confidence that the agreed terms of the compact are meaningful and enforceable.” Sault Ste. 

Marie I, ECF No. 31-2 at 20. The Sault Tribe’s efforts ask this Court to divorce the facts of its 

for-gaming-purposes trust application from the legal landscape that governs that gaming and the 

Compact obligations the Sault Tribe has already undertaken. The Court can—and should—

consider how IGRA and the Sault Tribe’s Compact fit with the Sault Tribe’s alternate 

interpretation of MILCSA, and its argument faulting the Department for reaching an 

interpretation of MILCSA that fits within that statutory landscape. In contrast to the Sault Tribe’s 

take-all read of MILCSA to upend Indian gaming, the Department’s reasoned decision properly 

considered the full breadth of applicable law. Accordingly, the Saginaw Tribe respectfully 

requests that this Court deny the Plaintiff Sault Tribe’s motion for summary judgment, and enter 

judgment in the Defendants’ favor. 
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