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INTRODUCTION 

Intervenor/Defendant the Nottawaseppi Huron Band of the Potawatomi (“NHBP”) hereby 

responds in opposition to the motion for summary judgment filed by the Sault Ste. Marie Tribe of 

Chippewa Indians (“Sault Tribe”), cross-moves to dismiss the complaint as it relates to the Lansing 

Parcels for lack of subject-matter jurisdiction, and cross-moves for summary judgment on all 

claims in the complaint.  The Sault Tribe has lost the right to acquire the Showcase Parcel and is 

contractually required to reconvey the Corner Parcel to the City of Lansing, so its claims as to 

these parcels are moot and must be dismissed.  Interior’s decision should be upheld as to all 

remaining claims, because the purchase of casino sites hundreds of miles to the south of the Sault 

Tribe’s existing lands does not constitute “consolidation or enhancement of tribal lands.”  When 

this phrase is interpreted within its historical and statutory context, it denotes a synergistic 

relationship with existing lands based on proximity.  Congress did not use MILCSA, which does 

not mention gaming, to override IGRA’s restrictions on off-reservation gaming for a single tribe 

and command Interior to grant applications that violate the Sault Tribe’s 1993 tribal-state compact. 

STATEMENT OF FACTS 

A. The Sault Tribe’s tribal lands are located in Michigan’s Upper Peninsula.  

The Sault Tribe is a federally recognized Indian tribe with ancestral ties to the eastern 

portion of the Upper Peninsula of Michigan, where all its trust land is located. AR359; Doc. 1 

(“Complt.”) at ¶ ¶ 8, 11.  

B. Certain Tribal-State compacts in Michigan, including the Sault Tribe’s, 
provide protections against off-reservation gaming.   

In 1988, Congress enacted the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 

(“IGRA”), which “prescribes the conditions under which Indian tribes may engage in commercial 

gaming on their reservations.”  City of Roseville v. Norton, 348 F.3d 1020, 1021 (D.C. Cir. 2003).  
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IGRA provides that Indian tribes in states that allow gaming activities may operate casinos on a 

defined category of “Indian lands” that includes trust lands, but only “in conformance with a 

Tribal-State compact entered into by the Indian tribe and the State.” 25 U.S.C. § 2710(d)(1)(C).   

Congress was concerned that Indian tribes might abuse this limited authorization for 

casinos on reservations, and attempt instead to put entirely new reservations on planned casino 

sites.  Therefore, in § 20 of IGRA, 25 U.S.C. § 2719, Congress prohibited tribes from locating 

gaming facilities on lands acquired after IGRA’s enactment that are not within or contiguous to a 

tribe’s then-existing or former reservation, subject only to narrow exceptions.  Section 20(a) 

provides the general prohibition (25 U.S.C. § 2719(a)), and section 20(b) specifies the exceptions 

(25 U.S.C. § 2719(b)).  See Roseville, 348 F.3d at 1021.  IGRA enacted a general federal policy 

disfavoring off-reservation casino gaming.  See id.; AR454-469 (Tompkins Opinion); see also, 

e.g., Stand Up for California! v. U.S. Dep’t of Interior, 919 F. Supp. 2d 51, 85 (D.D.C. 2013) 

(IGRA “expressly disfavors…off-reservation Indian gaming”).   

Seven federally recognized tribes, including the Sault Tribe and intervenor Saginaw 

Chippewa Indian Tribe of Michigan, executed identical compacts with Michigan in 1993. AR183; 

see also 58 Fed. Reg. 63,262-01 (Nov. 30, 1993). The NHBP executed a substantially similar 

compact with Michigan in 1998. AR1124; see also 64 Fed. Reg. 8111-01 (Feb. 18, 1999). These 

compacts are interrelated because they all include a Section 9 that prohibits fee-to-trust 

applications for off-reservation gaming properties without a revenue-sharing agreement with other 

compacting tribes in Michigan:  

An application to take land in trust for gaming purposes pursuant to § 20 of IGRA (25 
U.S.C. § 2719) shall not be submitted to the Secretary of the Interior in the absence of 
a prior written agreement between the Tribe and the State’s other federally recognized 
Indian Tribes that provides for each of the other Tribes to share in the revenue of the 
off-reservation gaming facility that is the subject of the § 20 application. 

AR3224.   
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C. The Michigan Indian Land Claims Settlement Act governs the distribution 
and use of certain money judgments.  

The Michigan Indian Land Claims Settlement Act (“MILCSA”), Pub. L. No. 105-143, 111 

Stat. 2652 (1997), provides for “the fair and equitable division” of certain Indian Claims 

Commission judgment funds to specified tribes, including the Sault Tribe.  Section 108 specifies 

how the Sault Tribe’s funds may be used. Section 108(a) provides for a “Self-Sufficiency Fund,” 

a trust fund for the Sault Tribe managed by its board of directors as trustee.  The principal of the 

Fund includes the Sault Tribe’s share of the judgment funds and any other funds the board of 

directors adds from any source. Id. § 108(a)(1).  “The interest and other investment income” of the 

Fund may be used for, among other things, “consolidation or enhancement of tribal lands.” Id. 

§ 108(c)(5). “Any lands acquired using amounts from interest or other income of the Self-

Sufficiency Fund shall be held in trust by the Secretary for the benefit of the tribe.” Id. § 108(f).  

When MILCSA was passed, the Sault Tribe’s tribal lands were entirely within the Upper 

Peninsula.  The Sault Tribe owned no land in the Lower Peninsula before 2010.  AR2152.   

D. The Sault Tribe acquired new lands and submitted two fee-to-trust 
applications to Interior in 2014, which Interior denied.  

The Sault Tribe acquired a seven-acre parcel of land in Huron Charter Township in 2010, 

which it holds in fee and which is not the subject of any application for trust status.  AR2152.  The 

Sault Tribe also took steps to acquire lands in two other locations in the Lower Peninsula, both 

more than 300 miles from its headquarters, with the intention of opening casinos there. AR2982, 

3102-03.  The “Sibley Parcel” is 71 acres and is in New Boston (Huron Charter Township), two 

miles from the seven-acre parcel acquired in fee in 2010.  AR3102, 2152.  The “Lansing Parcels” 

are two parcels—the “Showcase Parcel” and the “Corner Parcel”—in Lansing, Michigan 

comprising 0.43 and 2.26 acres, respectively. AR2981.  (The Sault Tribe refers to these two parcels 

jointly as the “Lansing Parcel.” Doc. 43 (“Sault Mtn.”) at 19.)  The Sault Tribe obtained its interests 
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in the Lansing Parcels through a Comprehensive Development Agreement (“CDA”) with the City 

of Lansing, Lansing Economic Development Corporation, and Lansing Future, LLC. AR3007-

049. In the CDA, the Sault Tribe obtained only a conditional right to acquire the Showcase Parcel, 

and obtained title to the Corner Parcel subject to a requirement that it reconvey the parcel if certain 

conditions were not met. AR2981. The Sault Tribe must obtain a determination from the United 

States taking the Lansing Parcels into trust within 5 years of the application and construct the 

“Showcase Casino” by January 1, 2019, or the Sault Tribe’s right to acquire the Showcase Parcel 

expires and it must reconvey the Corner Parcel to the city. AR3031, AR3032, Exhibit A.   

In 2014, the Sault Tribe submitted two applications to Interior to take the Sibley Parcel and 

the Lansing Parcels into trust.  AR2979, AR3100.  In its trust applications, it argued that it 

“acquired or will acquire the Parcels with interest or income from the Self-Sufficiency Fund for 

the ‘enhancement or consolidation of tribal lands’ within the meaning of MILCSA § 108(c)(5).” 

AR2981; see also AR3102. It expressly relied on anticipated gaming revenue from the parcels as 

“enhancement of tribal lands.” AR2982, 3102-03. While the applications were pending, it 

submitted supplemental information that it had acquired title to the Sibley Parcel. AR3120-133. 

Interior denied the applications because the Sault Tribe failed to show that “acquisition of 

the Parcels would effect a consolidation or enhancement of tribal lands.” AR1930.  The Sault Tribe 

then filed this lawsuit challenging Interior’s denial of its trust applications.  It argues that its board 

of directors, not Interior, has exclusive authority to determine whether a land purchase using 

interest from the Self-Sufficiency Fund is for a lawful purpose under MILCSA, and that even if 

Interior had authority to make that determination before taking land into trust, its interpretation of 

MILCSA violates the Administrative Procedure Act. The Sault Tribe asks this Court to (1) vacate 

Interior’s denial and (2) order Interior to take the parcels into trust. Complt. ¶ 101. 
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After the complaint in this case was filed, Counsel for the City of Lansing and Lansing 

Economic Development Corporation notified the Sault Tribe that its right to close on the Showcase 

Parcel expired, and asked it to reconvey the Corner Parcel to the City pursuant to the CDA.  See 

Exhibit A.  The letter confirms that the City of Lansing will not grant any further extensions.  Id.  

STANDARD OF REVIEW 

“The objection that a federal court lacks subject-matter jurisdiction… may be raised by a 

party, or by a court on its own initiative, at any stage in the litigation.” Arbaugh v. Y & H Corp., 

546 U.S. 500, 506 (2006). The Court can and should look beyond the record to see whether it has 

jurisdiction in a given case. Herbert v. National Academy of Sciences, 974 F.2d 192, 197-98 (D.C. 

Cir. 1992); see, e.g. Citizens for Responsibility and Ethics in Washington v. Wheeler, 352 F. Supp. 

3d 1, 7 (D.D.C. 2019) (noting the court’s authority to look beyond the pleadings to resolve a motion 

to dismiss pursuant to Rule 12(b)(1)). “[T]he court must go beyond the pleadings and resolve any 

disputed issues of fact the resolution of which is necessary to a ruling upon the motion to dismiss.” 

Feldman v. Fed. Deposit Ins. Corp., 879 F.3d 347, 351 (D.C. Cir. 2018) (citation omitted).  

The court examines each cross-motion for summary judgment “‘separately on its own 

merits to determine whether any of the parties deserves judgment as a matter of law.’” Henry v. 

Sec’y of Treasury, 266 F. Supp. 3d 80, 86-87 (D.D.C. 2017) (quoting Lee Meml. Health Sys. v. 

Burwell, 206 F. Supp. 3d 307, 322 (D.D.C. 2016)).  Summary judgment is the proper mechanism 

for deciding whether agency action is consistent with the APA because the “entire case on review 

is a question of law.” American Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1083 (D.C. Cir. 

2001) (internal quotation marks and citation omitted).  APA review is “very deferential” to the 

agency.  Rural Cellular Ass’n v. F.C.C., 588 F.3d 1095, 1105 (D.C. Cir. 2009).  “‘[A] reviewing 

court can (and should) affirm an agency decision on a legal ground not relied on by the agency if 

there is no issue of fact, policy, or agency expertise.’”  Canonsburg General Hosp. v. Burwell, 807 
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F.3d 295, 305 (D.C. Cir. 2015) (quoting In re Comiskey, 554 F.3d 967, 974 (Fed. Cir. 2009)).  

ARGUMENT 

I. THE SAULT TRIBE’S CLAIMS AS TO THE LANSING PARCELS ARE MOOT 
BECAUSE IT LACKS ANY RIGHT TO ACQUIRE THE SHOWCASE PARCEL 
AND MUST DIVEST ITSELF OF THE CORNER PARCEL 

The Sault Tribe’s claims as to the Lansing Parcels are moot because it lacks title to the 

Showcase Parcel and is contractually obligated to reconvey the Corner Parcel to the City of 

Lansing.  By persisting in these claims, it disregards foundational limits on the Court’s jurisdiction. 

Article III of the Constitution limits the jurisdiction of federal courts to “actual, ongoing 

cases or controversies.”  Lewis v. Continental Bank Corp., 494 U.S. 472, 477 (1990) (citing 

Deakins v. Monaghan, 484 U.S. 193, 199 (1988); Preiser v. Newkirk, 422 U.S. 395, 401 (1975)).  

“‘[A]n actual controversy must be extant at all stages of review, not merely at the time the 

complaint is filed.’ If an intervening circumstance deprives the plaintiff of a ‘personal stake in the 

outcome of the lawsuit,’ at any point during litigation, the action can no longer proceed and must 

be dismissed as moot.” Genesis Healthcare Corp. v. Symczyk, 569 U.S. 66, 71–72 (2013) (quoting 

Arizonans for Official English v. Arizona, 520 U.S. 43, 67 (1997) and Lewis, 494 U.S. at 477-78).  

Where a plaintiff loses an interest in the subject property of a case, there is “no basis for 

maintaining the action.” Brownlow v. Schwartz, 261 U.S. 216, 217 (1923); accord Rumber v. 

District of Columbia, 598 F. Supp. 2d 97, 111-12 (D.D.C. 2009) (plaintiffs’ claims were dismissed 

as moot because they “no longer [had] an interest in the subject properties”).  

Under these unbending principles of jurisdiction, the Court must dismiss the Sault Tribe’s 

claims as to the Lansing Parcels as moot because it no longer has an interest in those parcels. Under 

the CDA, “[i]f the Corner Parcel has not been accepted into trust by the United States within five 

(5) years of the Tribe beginning the application process” then “the Tribe’s right to purchase the 

Showcase Casino Parcel shall terminate” and “the Tribe shall take all reasonable steps to re-convey 
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the Corner Parcel to the City.” AR3031. Moreover, the Sault Tribe committed to construct the 

“Showcase Casino” by January 1, 2019.  See Exhibit A. The time for satisfying these conditions 

has passed, depriving the Sault Tribe of any right to acquire the Showcase Parcel and mandating 

that it reconvey the Corner Parcel to the City of Lansing.  See id.  The Sault Tribe now has “no 

basis for maintaining [this] action” as to the Lansing Parcels.  Brownlow, 261 U.S. at 217.  

Further, the Court cannot grant the Sault Tribe’s requested relief as to the Lansing Parcels. 

“[I]f an event occurs while a case is pending . . . that makes it impossible for the court to grant 

‘any effectual relief whatever’ to a prevailing party, the [case] must be dismissed.” Church of 

Scientology v. United States, 506 U.S. 9, 12 (1992) (quoting Mills v. Green, 159 U.S. 651, 653 

(1895)).  The Court cannot vacate the Secretary’s denial of the trust application where there is no 

authority for the Secretary to approve the application.  In Wilson v. U.S. Dep’t of Interior, 799 F.2d 

591 (9th Cir. 1986), the court dismissed as moot a challenge to the Secretary’s disapproval of a 

lease where there was no valid lease for the Secretary to approve because the tribe refused to lease 

its land to plaintiff. Id. The Ninth Circuit could “neither affirm the disapproval nor order the 

approval of a lease over which the Secretary had no authority.” Id. at 592.  So too here.  

Nor can the Court compel Interior to take the Lansing Parcels into trust, because the Sault 

Tribe does not own the Showcase Parcel and does not have clear title to the Corner Parcel.  See 

Sault Ste. Marie Tribe of Lake Superior Chippewa Indians v. United States, 78 F. Supp. 2d 699, 

704-05 (W.D. Mich. 1999) (“Before property can be accepted by the Secretary on behalf of the 

[tribe], the [tribe] must first acquire title to the property.”).   

The Sault Tribe refers to this issue in a footnote, misleadingly suggesting that it holds title 

to both the Showcase Parcel and the Corner Parcel:  “[a]s of the date of this filing, the Tribe still 

holds title to the Lansing Parcel.” Sault Mtn. at 26 n.7.  The Sault Tribe does not now, nor has it 
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ever, held title to the Showcase Parcel, and it has lost its right to acquire it.  The Sault Tribe 

obscures this fact by referring to the Lansing Parcels as a single parcel.  The Sault Tribe suggests 

that the Court should continue to exercise jurisdiction unless and until the “Lansing Parcel” (viz, 

the Corner Parcel) is actually reconveyed, at which point it will “notify the Court that the Tribe’s 

requested relief is limited to the Sibley Parcel.” Id.  But the Sault Tribe has the burden of 

establishing this Court’s continuing jurisdiction throughout the pendency of this action.  See Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). It makes no colorable claim of a right to refuse 

to reconvey the Corner Parcel and makes no effort to explain how the Court could order the land 

into trust contrary to the CDA.  This Court must dismiss all claims as to the Lansing Parcels as 

moot.  See, e.g., Toxco, Inc. v. Chu, 801 F. Supp. 2d 1 (D.D.C. 2011) (dismissing certain claims as 

moot and granting summary judgment to defendant on remaining claims). 

II. THE SECRETARY DID NOT ERR IN REJECTING THE APPLICATIONS, 
BECAUSE THEY DO NOT SATISFY THE REQUIREMENTS OF MILCSA 

Interior had the authority and responsibility to determine, and was correct in determining, 

that the Sibley and Lansing Parcels do not satisfy the requirements of MILCSA.  The Court should 

grant summary judgment as to the claims relating to the Sibley Parcel (and as to the claims relating 

to the Lansing Parcels, in the event the Court does not dismiss them for lack of jurisdiction).   

A. Interior has the responsibility and authority to ensure that statutory 
requirements are met before taking land into trust. 

1. MILCSA does not command the Secretary to take into trust lands 
purchased in violation of MILCSA’s statutory requirements.   

Under MILCSA, Congress provided that only the lands that are “acquired using amounts 

from interest or other income of the Self-Sufficiency Fund shall be held in trust by the Secretary 

for the benefit of the tribe.”  § 108(f).  Congress further provided that the only lands to be “acquired 

using amounts from interest or other income” are lands purchased in compliance with § 108(c).  
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These provisions must be read together.  Lands taken into trust under § 108(f) must have been 

purchased lawfully under § 108(c).   

The Sault Tribe would have this Court read into the statute language in § 108(f) requiring 

the Secretary to ignore non-compliance with § 108(c).  The Sault Tribe reads § 108(f) as stating, 

“Any lands acquired either in compliance with or in violation of § 108(c) using amounts from 

interest or other income of the Self-Sufficiency Fund shall be held in trust by the Secretary for the 

benefit of the tribe.”  The Sault Tribe contends in effect that because Congress did not expressly 

state in § 108(f) that compliance with § 108(c) is required, Congress must be presumed to have 

commanded the Secretary to ignore non-compliance with § 108(c).  This makes no sense, and the 

Sault Tribe cites no authority for such an outlandish claim.   

The Sault Tribe deliberately misreads the statute, conflating its own authority to administer 

and authorize expenditures from the Self-Sufficiency Fund under §§ 108(a)(2) and 108(b) with the 

Department’s authority to take lands into trust under § 108(f).  The Sault Tribe misstates the issue 

as whether Interior has the authority to “superintend the use of” MILCSA funds.  Interior of course 

claims no such authority.  Although MILCSA gives Sault authority to spend money without 

oversight, it does not guarantee that there will be no consequences under § 108(f).  

The Sault Tribe justifies its position by casting it as a delegation of authority to its board 

of directors, arguing that the board has exclusive authority to determine compliance with 

§§ 108(c)(4) and (c)(5).  But the statute says no such thing—it is to the contrary.  For all the Sault 

Tribe’s rhetorical emphasis on reading the statute as written, it does not respect the actual language 

of the statute.  By contrast with §§ 108(a)(2), 108(b)(1), and 108(c)(3), no authority or discretion 

is given to the Sault Tribe’s board of directors in §§ 108(c)(4) or 108(c)(5).  Section 102(a)(2) 

makes the board of directors the trustee of the Fund and commands that it “shall administer the 
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Fund in accordance with” § 108.  Section 108(b)(1) gives the board of directors the authority to 

spend principal “exclusively for investments or expenditures which the board of directors 

determines” satisfy any of several broadly worded criteria.  (Emphasis added.) Section 108(c) 

requires that “[t]he interest and other investment income” of the Fund “shall be distributed” in one 

of five ways:  (1) as an addition to principal, (2) as a dividend to tribal members, (3) “as a per 

capita payment to some group or category of tribal members designated by the board of directors”; 

(4) “for educational, social welfare, health, cultural, or charitable purposes which benefit the 

members” of the Sault Tribe, or (5) “for consolidation or enhancement of tribal lands.”  (Emphasis 

added.)  The discretion given to the board of directors over principal in § 108(b)(1) and over per 

capita payments in § 108(c)(3) is conspicuously absent in the other provisions of § 108(c).  “Where 

Congress includes particular language in one section of a statute but omits it in another section of 

the same Act, it is generally presumed that Congress acts intentionally and purposely in the 

disparate inclusion or exclusion.”  Russello v. United States, 464 U.S. 16, 23 (1983) (internal 

quotation marks omitted). In determining compliance with §§ 108(c)(4) and 108(c)(5), Interior 

owes no deference to the Sault Tribe’s board of directors.   

The Secretary’s authority and responsibility under § 108(f) are further highlighted by the 

contrast with § 108(e)(2), which states that the Sault Tribe can make payments and distributions 

of principal and income without the Secretary’s prior approval, and that the Secretary “shall have 

no trust responsibility” for the funds.  MILCSA was enacted at a time when the United States’ trust 

liability for the mismanagement of tribal trust funds, including judgment funds, had been the 

subject of recent legislation and much attention by Congress.  See, e.g., American Indian Trust 

Fund Management Reform Act of 1994, Pub. L. 103-412, 108 Stat. 4239 (1994).  Section 108(e) 

ensures that by distributing the Fund to the Sault Tribe, the United States is no longer responsible 

Case 1:18-cv-02035-TNM   Document 48   Filed 06/27/19   Page 17 of 28



 

11 

or liable for any mismanagement of the Fund.  By contrast, determining compliance with statutory 

requirements for the expenditure of funds to purchase eligible lands is a core function the Secretary 

regularly performs in the context of taking land into trust, even when such acquisitions are prefaced 

by the word “shall.”  See, e.g., U.S. Dep’t of Interior, Acquisition of Title to Land Held in Fee or 

Restricted Fee Status (Fee-to-Trust Handbook) (2016) at 33 (“Upon a determination that the statute 

or judicial decree mandates the acquisition, determine whether the parcel meets any additional 

criteria required by the statute or judicial decree.”). If Congress had wanted to deprive the 

Secretary of this function under §§ 108(c) and 108(f) and to require the Secretary to take into trust 

lands acquired in violation of § 108(c), it would have said so explicitly.  

2. The Sault Tribe’s interpretation of its own authority under MILCSA 
would violate the Appointments Clause.  

The Sault Tribe’s interpretation of MILCSA should be rejected for the further reason that 

it would be an unconstitutional congressional delegation to the Sault Tribe’s board of directors of 

the function of taking land into trust, which lies with Congress. See Sioux Tribe of Indians v. United 

States, 316 U.S. 317, 326 (1942); see also U.S. Const. art. IV, § 3, cl. 2 (Property Clause). Congress 

can, and frequently does, delegate this authority to the Secretary of the Interior. See Stand Up for 

California! v. U.S. Dep’t of Interior, 298 F. Supp. 3d 136, 142 (D.D.C. 2018) (“Congress delegated 

the authority to acquire land in trust for Indian tribes to the Secretary of the Interior.”). But 

Congress cannot constitutionally delegate this power to an Indian tribe.  Any person “exercising 

significant authority pursuant to the law of the United States … must … be appointed in the manner 

prescribed by [the Appointments Clause].”  Buckley v. Valeo, 424 U.S. 1, 126 (1976).  These are 

“Officers of the United States,” U.S. Const. art. II, § 2, cl. 2, and only such Officers may wield 

“significant authority pursuant to the law of the United States.” Buckley, 424 U.S. at 140.   

In Confederated Tribes of Siletz Indians v. United States, 110 F.3d 688, 696-98 (9th Cir. 
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1997), the court upheld 25 U.S.C. § 2719(b)(1)(A) as not violating the Appointments Clause 

because “IGRA does not allow a state governor to have land taken in trust by the Federal 

Government. Such a statute would no doubt run afoul of the Appointments Clause.” Id.  Rather, 

the Secretary retained “significant authority” and the “primary responsibility” for applying the 

requirements for taking land into trust.  Id.; accord Lac Courte Oreilles Band of Lake Superior 

Chippewa Indians v. United States, 367 F.3d 650, 662 (7th Cir. 2004).  Here, by contrast, the Sault 

Tribe’s reading of MILCSA would “no doubt run afoul of the Appointments Clause.” Id.  It argues 

that “Congress expressly assigned [the] responsibility to the Tribe’s Board” to determine whether 

MILCSA’s requirements for trust eligibility are met, and that Interior has only a ministerial 

function of verifying the source of the funds. Sault Mtn. at 12. This would delegate to the board 

significant authority and primary responsibility for deciding which lands to take into trust.   

B. The Sibley and Lansing Parcels do not satisfy § 108(c)(5) because they do not 
consolidate or enhance existing tribal lands.  

Interior’s decision that the Sibley and Lansing Parcels do not qualify as “consolidation or 

enhancement of tribal lands” is correct for the reasons given by the agency as well as other reasons.  

Although Interior correctly denied these Applications, its reasoning did not take adequate account 

of the historical and statutory context in which MILCSA was enacted.  Rather, in responding to 

the Sault Tribe’s atomization of the statutory language, Interior was partially drawn into the Sault 

Tribe’s incorrect mode of analyzing statutory words in isolation using dictionaries.  As a result, 

although Interior did analyze some contextual reasons that the Sault Tribe’s interpretation is 

wrong, it did not acknowledge the full incongruity of the Sault Tribe’s position or its conflict with 

IGRA and the Sault Tribe’s compact.  NHBP’s arguments here supplement Interior’s reasoning.   

The historical and statutory context in which MILCSA was enacted makes clear that when 

Congress limited the Sault Tribe to acquisitions that “consolidat[e] or enhanc[e]” existing tribal 
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lands, it provided only for strengthening the Sault Tribe’s existing reservation lands in the Upper 

Peninsula and did not give the Sault Tribe power to acquire lands elsewhere, much less unlimited 

power to conduct off-reservation gaming anywhere in the country. 

1. MILCSA must be interpreted as a whole, in its historical and statutory 
context, using common sense.  

Section 108(c)(5)’s requirement of “consolidation or enhancement of tribal lands” must be 

interpreted within the statute as a whole, read in the broader historical and statutory context when 

it was enacted in 1997.  This includes the enactment of IGRA just nine years earlier in 1988, as 

well as the Sault Tribe’s Tribal-State compact with Michigan signed just four years earlier in 1993. 

A court must read “the language of the statute” by giving those words their “ordinary or 

natural meanings,” and “consider not only the bare meaning of the word but also its placement and 

purpose in the statutory scheme,” because “‘[t]he meaning of statutory language, plain or not, 

depends on context.’”  Bailey v. United States, 516 U.S. 137, 145 (1995) (quoting 

Brown v. Gardner, 513 U. S. 115, 118 (1994)); accord King v. St. Vincent’s Hosp., 502 U.S. 215, 

221 (1991); Whitman v. Am. Trucking Associations, 531 U.S. 457, 471 (2001); Gundy v. United 

States, No. 17-6086, 2019 WL 2527473, at *4 (U.S. June 20, 2019) (interpreting a statute “in light 

of its purpose, factual background, and context”) (citations omitted).  Federal courts “must… 

interpret the relevant words” in a federal statute “not in a vacuum, but with reference to the 

statutory context, structure, history, and purpose.”  Abramski v. United States, 573 U.S. 169, 179 

(2014) (citation and internal quotation marks omitted).  A court must look at “the broader factual 

context of the statute,” “examining historical and contemporary context.”  Michigan Gambling 

Opposition v. Kempthorne, 525 F.3d 23, 32, 33 (D.C. Cir. 2008) (analyzing the “backdrop” for 

enactment of the Indian Reorganization Act).  Relevant context includes prior legislation such as 

IGRA.  “Congress must be presumed to have known of its former legislation…, and to have 
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passed…new laws in view of the provisions of the legislation already enacted.”  St. Louis, I.M. & 

S. Ry. Co. v. United States, 251 U.S. 198, 207 (1920); accord Navajo Nation v. Dept. of Health & 

Human Servs., 325 F.3d 1133, 1139 n.8 (9th Cir. 2003); AR468 (Tompkins Opinion). 

Not least of all, a federal court must also use “common sense, which is a fortunate (though 

not inevitable) side-benefit of construing statutory terms fairly.”  Abramski, 573 U.S. at 179.  

2. Section 108(c)(5) is focused on strengthening the Sault Tribe’s existing 
landholdings as of 1997, not merely increasing the acreage of tribal lands 
or facilitating distant business ventures to generate income. 

The first and most obvious point in addressing the statutory and factual context for 

MILCSA is that this is a tribe that, by its own description, is severely land-starved and lacks an 

adequate homeland for its people.  See, e.g., Sault Mtn. at 13.  In that context, it is obvious that 

Congress intended that land purchases with interest from the Self-Sufficiency Fund address that 

problem directly.  To the extent Congress addressed the Sault Tribe’s need for additional trust lands 

in MILCSA, its focus was on “consolidation or enhancement of tribal lands,” strengthening the 

Sault Tribe’s existing tribal land base in 1997 where it was, not on further fragmenting its trust 

lands for business ventures.  It is self-evident, without consulting any dictionaries, that a land-

starved tribe does not consolidate or enhance its fragmented trust lands in the Upper Peninsula by 

buying the tiny footprint of a casino in an urban area hundreds of miles to the south in the Lower 

Peninsula.  Nor does it consolidate or enhance the Sault Tribe’s tribal lands for it to purchase a 

parcel in Huron Charter Township in 2010 and then buy another parcel to attempt to “enhance” it.  

Such bootstrapping would defeat Congress’s focus on strengthening existing tribal lands in 1997. 

The term “enhancement” must be interpreted with reference to its statutory context as part 

of the phrase “consolidation or enhancement of tribal lands.”  When Congress chose this phrasing, 

it was expressing a single idea about synergy with existing tribal lands, not two wildly disparate 

ones pointing in different directions.  If Congress had meant to say that the Sault Tribe can either 
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consolidate existing lands or buy any other lands with no geographic relationship at all to existing 

lands, it would not have chosen such joint phrasing.  “[A] court should not interpret each word in 

a statute with blinders on, refusing to look at the word’s function within the broader statutory 

context.” Abramski, 573 U.S. at 179 n.6.  “‘Words are not pebbles in alien juxtaposition; they have 

only a communal existence; and not only does the meaning of each interpenetrate the other, but all 

in their aggregate take their purport from the setting in which they are used.’”  King, 502 U.S. at 

221 (quoting NLRB v. Federbush Co., 121 F.2d 954, 957 (2d Cir. 1941) (L. Hand, J.)).  

“Enhancement” should be interpreted in context as a close correlate to consolidation.  As part of 

the phrasing “consolidation or enhancement of tribal lands,” enhancements to an existing parcel 

are either improvements on or expansions of the parcel—contiguous to and expanding an existing 

parcel,1 or not quite contiguous but near enough to an existing parcel to increase its value or utility 

and be administered and used with it as a single unit.2 In 1997, Congress was acting against a 

backdrop of legislation that favors strengthening existing reservations, reverses and remediates the 

allotment policy, and discourages further fragmentation and dispersal of tribal lands.  See, e.g. 

Indian Land Consolidation Act, 25 U.S.C. § § 2201-2219 (1983) (amended 1991, 2000, and 2004); 

Hodel v. Irving, 481 U.S. 704, 712 (1987).  Congress required that any land purchases with Self-

Sufficiency Fund interest have a synergistic relationship with existing tribal lands.  Cf. MILCSA 

§ 102(a)(2) (noting that the ceded lands of the Chippewa Indians were in the Upper Peninsula).  

Interior honored that expressed intention, and this Court should uphold its decision.   

                                                                                                 

1 A purchase that is contiguous to only a single existing parcel expands or augments that 
parcel, but does not consolidate anything.  In the normal usage of the word “consolidation,” a 
purchase would need to be contiguous to two or more existing parcels to consolidate them. 

2 Interior allowed the Sault Tribe the chance to address the implausible possibility that lands 
hundreds of miles away could qualify as “enhancement” by somehow increasing the value of its 
existing lands.  The Sault Tribe (as one would expect) could present no such evidence.  This only 
reinforces the point that “consolidation or enhancement” naturally depends upon contiguity or 
proximity. 
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The Sault Tribe’s myopic, dictionary-bound argument that any land purchase, no matter 

how distant, is an “enhancement” of tribal lands (because “enhance” read in isolation equals 

“augment” equals “increase”) impermissibly conflicts with the statutory context and contravenes 

precedent.  Among other things, if that were the case (as Interior correctly noted, see AR0972) 

there would be no need for the word “consolidation,” because every land purchase that 

consolidates tribal lands would also enhance them.  “We assume that Congress used two terms 

because it intended each term to have a particular, nonsuperfluous meaning.”  Bailey, 516 U.S. at 

146.  The Sault Tribe tries to rescue its argument by positing a hypothetical where an acquisition 

results in consolidation of and a reduction in tribal lands, see Sault Mtn. at 40 n.8, but it is entirely 

implausible that Congress legislated for such a strained hypothetical.  “It is ‘a cardinal principle of 

statutory construction’ that ‘a statute ought, upon the whole, to be so construed that, if it can be 

prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.’” TRW Inc. v. 

Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)) (emphasis 

added). This “insignificant” hypothetical does not bear the weight the Sault Tribe puts on it.   

Nor did Congress authorize the Sault Tribe to use interest income for gaming ventures to 

produce income that would in turn be used for the purposes in §§ 108(c)(4) or 108(c)(5).  Congress 

authorized the use of principal from the Self-Sufficiency Fund for economic development (see 

§ 108(b)(1)(A)(i)), but it did not authorize the use of interest for such purposes.  Interest may be 

added back to principal and used for such purposes.  See §§ 108(c)(1), 108(b)(1)(A)(i). But interest 

may not be invested outside the Fund to create other income to be put to the purposes in 

§§ 108(c)(4) and (c)(5).  Where Congress has expressly required that Fund interest that is not added 

to principal be used for specified purposes in §§ 108(c)(4) and 108(c)(5), it is not for the Sault 

Tribe to decide to make speculative business investments with those funds instead, regardless of 
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how the income, if any, from such ventures is later used.   

3. MILCSA did not tacitly upend gaming regulation in Michigan.  

The absence in MILCSA of any authorization for the Sault Tribe’s proposed casino sites in 

the Lower Peninsula is especially evident within the statutory context and existing legal framework 

for Indian gaming in 1997.  When Congress makes major changes to existing statutory or 

regulatory regimes, “that textual commitment must be a clear one.  Congress . . . does not alter the 

fundamental details of a regulatory scheme in vague terms or ancillary provisions—it does not, 

one might say, hide elephants in mouseholes.”  Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 

468 (2001) (citations omitted).  The Sault Tribe’s argument asks the Court to pull an elephant from 

a mousehole.  It would have this Court conclude that in a statute that makes no mention of gaming, 

Congress intended to scrap the federal policy in IGRA against the proliferation of off-reservation 

gaming and upend all existing tribal-state compacts in Michigan, by crowning the Sault Tribe, 

alone among tribes, with the unfettered ability to locate an unlimited number of casinos anywhere 

in the country.  The phrase “consolidation or enhancement of tribal lands” does not bear this 

weight, and therefore the Sault Tribe’s claims must be denied. 

There is no outer limit on the amount of principal the Sault Tribe can put into the Self-

Sufficiency Fund from other sources in addition to monies the Sault Tribe received under 

MILCSA, see MILCSA § 108(a)(1)(C), and therefore no outer limit on the amount of interest it 

can earn on the Fund or on the trust lands it can purchase with that interest.  Yet the Sault Tribe 

argues that Congress intended for “consolidation or enhancement of tribal lands” to require no 

geographic proximity to those existing lands.3  This presumes that Congress intended to exempt 

the Sault Tribe from all limits on off-reservation gaming, in derogation of IGRA § 20 and the 

                                                                                                 
3 Under the Sault Tribe’s interpretation, casino developers partnering with it in these and 

other distant locations could provide it with additional principal for the Self-Sufficiency Fund. 
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Michigan compacts.  This argument fails under standard principles of interpreting statutes in their 

historical and statutory context.  If Congress intended to grant the Sault Tribe a sweeping 

exemption from the limits on off-reservation gaming, it is “implausible that Congress would” do 

it “through these modest words.”  Whitman, 531 U.S. at 468. 

Interpreting “enhancement” as broadly as the Sault Tribe advocates would presume that 

Congress required the Secretary to override the Sault Tribe’s recently signed compact and grant 

applications prohibited by Section 9.  There is no dispute that the Sault Tribe submitted 

applications to the Secretary of the Interior for the Sibley Parcel and the Lansing Parcels to be 

taken into trust without the “prior written agreement” described by Section 9.  And the applications 

were on their face for gaming purposes pursuant to § 20 of IGRA, see, e.g., AR4159, and neither 

attempts to show they are contiguous to existing lands and thereby outside the prohibition of 

§ 20(a).  There is nothing in MILCSA addressing gaming, much less anything that suggests that 

Congress required the Secretary to grant applications that violate the Sault Tribe’s compact.   

Instead, MILCSA should be read in harmony with IGRA § 20 and the Michigan compacts.  

The requirement that trust lands must consolidate or enhance existing lands is a close analogue to 

the parameters of IGRA § 20(a).  Under § 20(a), lands that are contiguous to or within the 

boundaries of a tribe’s reservation on October 17, 1988 are eligible for gaming even if acquired 

later. The requirement of “consolidation or enhancement of tribal lands” ties closely to IGRA 

§ 20(a), under which only lands that are contiguous to existing tribal lands (either by consolidating 

multiple parcels or enlarging and thereby enhancing a single existing parcel) are eligible for 

gaming.  In MILCSA, Congress was not authorizing the Sault Tribe to do anything incongruent 

with the restrictions of § 20(a) or the Sault Tribe’s compact, because lands that consolidate or 

enhance existing lands would be contiguous to or very near at least one existing parcel.   
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4. Illegal gaming revenues cannot satisfy any of MILCSA’s requirements. 

Even if the Sault Tribe were correct that it is enough under MILCSA for lands to be used 

to generate revenues to support the purposes in § 108(c)(4) and § 108(c)(5), gaming here would 

still be impermissible, and the Secretary could not rely on such revenues for a finding of 

enhancement.  Not only would such revenues have to be generated in violation of the Sault Tribe’s 

compact, but the Sault Tribe’s lands would not qualify for gaming under IGRA in the first place 

because they do not come within any exception in IGRA § 20(b).  Contrary to the Sault Tribe’s 

unsupported assertion, see AR3994-995, lands acquired with interest from the Self-Sufficiency 

Fund are not “taken into trust as part of…a settlement of a land claim” under 25 U.S.C. 

§ 2719(b)(1)(B)(i).  MILCSA itself only distributes funds and does not settle any claims.  

Moreover, interest from the Self-Sufficiency Fund can be derived from principal added from any 

source and is not limited to interest on the judgment funds.  It simply cannot be said that lands 

purchased from the interest on such an open-ended fund are themselves “taken into trust as part 

of” a settlement of a land claim.  Further, under 25 C.F.R. § 292.5, for federal legislation to 

accomplish the “settlement of a land claim,” it must “resolve[] or extinguish[] with finality the 

tribe’s land claim in whole or in part, thereby resulting in the alienation or loss of possession of 

some or all of the lands claimed by the tribe, in legislation enacted by Congress.”  MILCSA did 

not resolve or extinguish land claims or result in the alienation or loss of possession of any lands. 

In sum, this Court cannot grant the relief the Sault Tribe seeks for the further reason that 

its assertion of the lawful ability to generate gaming revenues on these lands cannot be sustained.  

C. No questions of deference arise, and no canons are necessary or apply here.   

This Court need not reach any arguments about the level of deference due to Interior or 

whether the Indian canon of construction applies, because whatever “consolidation or 

enhancement of tribal lands” might mean in a more nuanced context, it clearly does not include 
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casino sites in the Lower Peninsula.  Cf. Roseville, 348 F.3d at 1025 (“To the extent that the 

Secretary’s interpretation of the ‘restoration of lands’ provision may include nuances regarding its 

application to Indian lands not acquired pursuant to a restoration act, the court has no occasion to 

reach the issue of deference to her interpretation in such circumstances.”).  In any event, the Indian 

canon does not favor one tribe over other tribes, to turn MILCSA into a sword against other tribes.  

The NHBP joins and incorporates the Saginaw Chippewa Tribe’s arguments on this point. 

III. MANDAMUS IS UNAVAILABLE BECAUSE IT APPEARS FROM THE 
RECORD THAT THE PARCELS WERE PURCHASED WITH PRINCIPAL 

Mandamus is especially inappropriate, where, contrary to the Sault Tribe’s assertions, 

MILCSA’s interest requirement is not satisfied.  The most the Sault Tribe claims is that a 

retroactive accounting shows that within the non-segregated fund, sufficient interest has been 

earned to cover the land purchases.  See Sault Mtn. at 21 (citing “a report from an independent 

accounting firm demonstrating that the interest earned by the Fund was more than sufficient to 

cover the purchase price of the Parcels,” AR2139-147; AR451).  This does not satisfy MILCSA’s 

plain language, which provides that if interest is added to principal, it ceases to be eligible for the 

purchase of lands to be taken into trust.  The Sault Tribe has not segregated the Fund. See AR265-

274. All interest income was apparently added back to the principal of the Fund, as permitted by 

§ 108(c)(1).  Because those funds were joined to the principal, their use is governed by § 108(b).  

To hold otherwise, and to give effect to a retroactive accounting, would impermissibly deprive 

§ 108(c)(1) of meaning and allow manipulation of the distinction between § 108(b) and § 108(c).  

At a minimum, the Agency should be allowed to determine this issue in the first instance. 

CONCLUSION 

The Court should dismiss the complaint as to the Lansing Parcels, deny the Sault Tribe’s 

motion for summary judgment, and grant all defendants’ cross-motions for summary judgment. 
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