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INTRODUCTION 

The decision by the Department of the Interior challenged here is a case study in agency 

overreach and disregard for plain statutory text, in the service of the Department’s own 

misdirected policy preferences.  In denying the Sault Tribe’s land-into-trust submissions, the 

Department arrogated to itself authority that Congress assigned to the Tribe, and then wielded 

that authority in a way that contradicts the unambiguous meaning of the relevant statutory 

commands.  In doing so, the Department disregarded foundational limits on agency authority and 

defied settled principles of statutory interpretation.  This Court should vacate the Department’s 

decision and require the Department to comply with its statutory mandate to take the Tribe’s land 

into trust. 

Congress enacted the Michigan Indian Land Claims Settlement Act (“MILCSA”) to settle 

claims by the Sault Tribe and other Michigan tribes against the United States for the 

misappropriation of their ancestral lands, to distribute funds that the Indian Claims Commission 

awarded to the tribes, and to “provide the opportunity for the tribes to develop plans for the use 

or distribution of their share of the funds.”  MILCSA § 102(a), (b). 

MILCSA’s relevant textual commands are straightforward.  Section 108 of MILCSA is 

the Sault Tribe’s plan for the use of its settlement funds, as Congress enacted it.  MILCSA 

§ 105(a)(3).  It requires the Tribe’s governing body—the Board of Directors—to establish a trust, 

the “Self-Sufficiency Fund,” to receive distributed settlement funds.  Id. § 108(a)(1).  Consistent 

with MILCSA’s goal that the tribes themselves would determine how to use their settlement 

funds, Congress provided that the Tribe’s Board—not the Department—would serve as both the 

“trustee” of the Fund and the body responsible for “administer[ing] the Fund in accordance with” 

MILCSA.  Id. § 108(a)(2).  To underscore the point, Congress clearly stated that Department 

“approval” for Fund distributions “shall not be required” and that the Department “shall have no 
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trust responsibility for the investment, administration, or expenditure” of the settlement funds.  

Id. § 108(e).  

MILCSA likewise sets very broad parameters for permissible uses of settlement funds 

and gives the Board—not the Department—the authority to determine whether a particular 

expenditure falls within those parameters.  For instance, the principal of the Fund may be used 

“for investments or expenditures which the [B]oard of [D]irectors determines … will consolidate 

or enhance tribal landholdings” or “are reasonably related to” tribal economic development.  

MILCSA § 108(b)(1).  Similarly, Fund interest may be used “for consolidation or enhancement 

of tribal lands” or “for educational, social welfare, health, cultural, or charitable purposes” that 

benefit the Tribe—among other permissible uses.  Id. § 108(c)(4), (5).  The Department has no 

role in determining how funds will be expended; under MILCSA, the Tribe is entitled to 

determine what benefits it and promotes its self-sufficiency. 

MILCSA’s text is equally clear that, after the Board has established the Self-Sufficiency 

Fund, the Department has only one role:  a mandatory duty to take lands purchased with Fund 

interest into trust.  Specifically, Congress required that “[a]ny lands acquired using amounts 

from interest or other income of the Self-Sufficiency Fund shall be held in trust by the Secretary 

for the benefit of the tribe.”  MILCSA § 108(f) (emphases added). 

In 2012, the Board exercised its authority under MILCSA to approve the use of Self-

Sufficiency Fund interest to buy two parcels of land in Michigan’s Lower Peninsula, to help 

achieve desperately needed economic development.  The Board determined that buying the 

parcels was “for the … enhancement of tribal lands” under § 108(c)(5) and would help the Tribe 

serve the pressing needs of the one-third of its members who live in the Lower Peninsula.  

In 2014, the Tribe asked the Department to take the parcels into trust pursuant to § 108(f). 
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Notwithstanding its clear obligation under MILCSA to take the land into trust, the 

Department delayed more than three years before denying the Tribe’s trust submissions in 2017.  

Remarkably, the Department failed to address the sole question relevant to its duty to take the 

land into trust—whether the Tribe acquired the lands with Fund interest.  Instead, the 

Department asserted authority that Congress had assigned to the Tribe:  the authority to 

determine whether the land purchase enhanced tribal lands or served one of the other purposes in 

§ 108(c).  The Department decided that the Tribe’s acquisitions were not an “enhancement of 

tribal lands” and did not further “educational, social welfare, health, cultural, or charitable 

purposes.”  Accordingly, it concluded that it was not required to take the parcels into trust. 

The Department’s decision is deeply flawed in many respects.  Perhaps most 

fundamentally, the decision was not the Department’s to make.  The Department had no statutory 

authority to determine whether the land acquisition satisfied the broad purposes for which 

MILCSA permits the Tribe to use its Self-Sufficiency Fund.  Congress expressly assigned that 

responsibility to the Tribe’s Board and made clear that the Department has no authority over the 

way the Tribe uses those funds.  Because an agency has no power to act unless Congress grants it 

that authority, the Department’s action was ultra vires. 

But even if Congress had authorized the Department to review Fund expenditures, the 

decision would still be contrary to law.  MILCSA allows the Tribe to use Fund interest “for the 

consolidation or enhancement of tribal lands.”  In ordinary language, “enhance” simply means to 

“make greater” or “augment.”  Thus, as the only federal court to consider the issue has held, a 

land purchase that augments the Tribe’s lands is an “enhancement of tribal lands” under 

MILCSA’s plain language.   

Rather than respecting the statute’s plain text, the Department engrafted into that text 

requirements that do not appear there—concluding that to “enhance[] … tribal lands,” a land 
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acquisition must immediately and directly increase the value of existing, nearby parcels of land.  

That exceedingly narrow interpretation of “enhancement of tribal lands” has no basis in the 

statute’s language.  Rather, it was transparently driven by the Department’s speculative concerns 

about potential Indian gaming on MILCSA lands.  Those concerns are misplaced.  But, more 

importantly, they provide no basis for departing from the text Congress enacted.   

For those reasons and others explained below, the Court must vacate the Department’s 

denial of the Tribe’s land-into-trust submissions.  Vacatur alone, however, is insufficient to 

achieve Congress’s objectives or to remedy the agency’s unlawful acts.  Today, nearly 50 years 

after the Indian Claims Commission held that the United States had wrongfully dispossessed the 

Tribe of its land and almost 25 years after Congress enacted MILCSA to compensate the Tribe, 

the federal government’s promises to the Tribe remain unfulfilled.  The Tribe has not been able 

to pursue meaningful economic development under MILCSA, and its multi-generational effort to 

secure a land base capable of serving all its members has been stymied.  The Department’s three-

year delay in performing its mandatory duty to take the Tribe’s land into trust—and its refusal to 

answer the simple question whether the Tribe acquired the lands with Fund interest—compound 

those inequities.  Because a remand to the Department to resolve the interest issue would invite 

further bureaucratic delay, and because the record unequivocally establishes that the Tribe did 

use interest to purchase the lands at issue, the Tribe is entitled to a remedy directing the 

Department to take the lands into trust. 

BACKGROUND 

A. The Sault Ste. Marie Tribe Of Chippewa Indians 

The Sault Tribe is “the largest Indian Tribe east of the Mississippi River, with more than 

43,000 enrolled members.”  AR72; accord AR3103.  The Tribe is economically distressed and 

acutely land-starved—problems that go hand in hand.  Because the Tribe’s trust lands are 
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concentrated in the sparsely populated Upper Peninsula of Michigan and thus unable to support 

significant economic development, they are woefully inadequate to meet the economic, social, 

and cultural needs of the Tribe’s members.  AR2154.  In addition, more than one-third of the 

Tribe’s members live downstate, and those 14,500 members alone exceed the total population of 

any other Michigan tribe.  AR2161.  Yet the Tribe has no meaningful land base in the Lower 

Peninsula to provide for the needs of its members there.  AR2154.1   

History explains the significant challenges the Tribe faces today.  The Sault Tribe 

descends from a group of Chippewa bands who historically occupied and used a wide area in the 

Upper Great Lakes region, bordering Lake Superior, Lake Michigan, and Lake Huron.  See 

AR3103; see also, e.g., Sault Ste. Marie Tribe of Chippewa Indians v. United States, 576 F. 

Supp. 2d 838, 840 (W.D. Mich. 2008).  In the nineteenth century, however, the United States 

coerced the Tribe’s ancestors into relinquishing most of their lands.  Under the Treaty of March 

28, 1836 (7 Stat. 491), for example, the Ottawa and Chippewa ceded the United States a vast 

territory, including large parts of the Upper Peninsula and the northern half of the Lower 

Peninsula, for negligible compensation.  See, e.g., AR1852 (map).  While the Chippewa 

generally occupied the Upper Peninsula and the Ottawa occupied the Lower Peninsula, in 

enacting MILCSA, Congress found that “[a] number of sites in both [the Upper and Lower 

Peninsulas] were used by both the Ottawa and Chippewa Indians,” who “intermarried,” creating 

“villages composed of members of both tribes.”  MILCSA § 102(a)(4); see also, e.g., United 

States v. Michigan, 471 F. Supp. 192, 220 (W.D. Mich. 1979) (Ottawa and Chippewa were 

“intercalated” and “[i]t was not possible before 1836 to draw a precise line on a map showing 

distinct areas occupied exclusively by either Ottawa or Chippewa”). 

                                                 
1 Apart from the parcels at issue here, the Tribe’s only land in the Lower Peninsula consists of a 
7-acre parcel that the Tribe previously had purchased in Wayne County.  AR2152; AR2193. 
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By 1946, when Congress created the Indian Claims Commission to help remedy tribes’ 

historic land claims against the United States, the Sault Tribe was entirely landless.  AR2150.  

The lack of a tribal land base resulted in an exodus of tribal members to the Lower Peninsula, in 

pursuit of economic opportunity that was lacking in the isolated and rural Upper Peninsula.  

AR2162.  This diaspora was also encouraged by federal policy, specifically the Department’s 

“Voluntary Relocation Program,” which actively encouraged Indians, including Sault Tribe 

members, to leave their rural homes to find work in urban areas.  AR2163.  The program was 

deemed a failure and ended in 1975, but by that time many tribal members could not afford to 

return home, and so remained in the cities, often in cultural isolation and poverty, id.—one major 

reason that one-third of the Tribe’s members today live in the Lower Peninsula.  AR2154. 

In 1971, the Indian Claims Commission held that the terms of the 1836 treaty and a prior 

treaty were “unconscionable.”  26 Ind. Cl. Comm. 550, 553 (Dec. 29, 1971) (dockets 18-E, 58).  

The Commission found that the signatory tribes ceded land worth approximately $12.1 million; 

the United States paid approximately $1.8 million.  Id. at 560-561.  To remedy that injustice, in a 

series of decisions, the Commission awarded the Sault Tribe and others more than $10 million in 

damages.  See id. at 561; 32 Ind. Cl. Comm. 303, 309 (Dec. 26, 1973) (docket 18-R); 35 Ind. Cl. 

Comm. 385 (Jan. 27, 1975) (docket 364).  Despite the overwhelming economic needs of 

MILCSA tribes, however, the federal government made no payment of these settlement funds for 

decades.  H.R. Rep. 105-352 at 8 (Oct. 28, 1997). 

B. Congressional Enactment Of MILCSA 

Congress enacted MILCSA in 1997 to settle the Tribe’s land claims against the United 

States and to distribute the funds the Sault Tribe and others had been awarded by the Indian 

Claims Commission.  MILCSA established a formula “for the fair and equitable division of the 

judgment funds” and sought to “provide the opportunity for the tribes to develop plans for the 
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use or distribution of their share of the funds” to promote economic self-sufficiency, including 

through land acquisitions.  MILCSA § 102(b). 

Section 108 of MILCSA sets forth the Tribe’s plan, as approved by Congress, for the use 

of its share of the funds.  MILCSA § 105(a)(3).  Section 108(a) directs the Tribe’s Board of 

Directors to establish a “trust fund … [to] be known as the ‘Self-Sufficiency Fund’” to receive 

settlement funds distributed by MILCSA, id. § 108(a)(1), and designates the Board as the sole 

“trustee” of the Fund responsible for “administer[ing] the Fund in accordance with the provisions 

of” § 108, id. § 108(a)(2).2  Section 108(e) correspondingly directs the Secretary of the Interior 

to transfer the Tribe’s portion of funds and thereafter to “have no trust responsibility for the 

investment, administration, or expenditure of the principal or income of the Self-Sufficiency 

Fund.”  Id. § 108(e)(2).  Congress thus specified that “[n]otwithstanding any other provision of 

law, … approval of the Secretary for any payment or distribution from … the Self-Sufficiency 

Fund shall not be required.”  Id. 

MILCSA authorizes the Tribe’s Board to use principal and interest of the Fund for 

several broad purposes related to improving the economic and general well-being of the Tribe 

and its members.  For example, § 108(b), which governs the use of principal, authorizes, among 

other things, “investments or expenditures which the board of directors determines … are 

reasonably related to … economic development beneficial to the tribe; or … are otherwise 

financially beneficial to the tribe and its members; or … will consolidate or enhance tribal 

landholdings.”  Of special relevance here, § 108(c) governs the Board’s use of “interest and other 

investment income” earned from Fund principal, authorizing it to be expended “for consolidation 

                                                 
2 The Board is the Tribe’s “governing body,” Sault Tribe Const. art. IV § 1, with the power, 
among other things, to “expend funds for public purposes of the tribe,” id. art. VII § 1(d), and to 
“manage, lease, sell, acquire or otherwise deal with the tribal lands,” id. art. VII § 1(k). 

Case 1:18-cv-02035-TNM   Document 43   Filed 05/28/19   Page 16 of 58



8 

or enhancement of tribal lands” or “for educational, social welfare, health, cultural, or charitable 

purposes which benefit” the Tribe’s members.  

Section 108(f) of MILCSA mandates that “[a]ny lands acquired using … interest … of 

the Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit of the tribe.”  

Section 108(f)’s mandatory nature is no accident.  The Department has long had general, 

discretionary authority to take land into trust on behalf of Indians.  See 25 U.S.C. § 5108; 25 

C.F.R. Part 151.  In response to earlier drafts of MILCSA, the Department objected to any 

mandatory trust language, asking Congress to revise the text so that the Department “retain[ed] 

discretion under existing regulations (25 C.F.R. Part 151).”  Letter from Ada Deer, Assistant 

Sec’y of Interior, to Don Young, Chair, House Comm. on Natural Resources, at 3 (July 15, 1997) 

(“Deer Letter”); Letter from Michael J. Anderson, Deputy Assistant Sec’y of Indian Affairs, U.S. 

Dep’t of Interior, to Senator Ben Nighthorse Campbell, Chair, Senate Comm. on Indian Affairs, 

at 2 (Nov. 12, 1997) (“Anderson Letter”).3  Congress declined the Department’s request to revise 

§ 108(f).   

By its terms, § 108(f) authorizes the Department to make one, and only one, 

determination before taking land into trust:  Was the land at issue “acquired using … interest … 

of the Self-Sufficiency Fund”?  If it was, MILCSA’s command is plain. 

C. The Department’s 2010 Interpretation Of MILCSA 

The Department did not have occasion to opine on MILCSA until 2010.  At that time, 

Bay Mills—another MILCSA tribe that had acquired land in Vanderbilt, Michigan using money 

from its settlement fund—asked the Department for an opinion as to whether the land qualified 

                                                 
3 For the Court’s convenience, copies of these letters, as submitted by Bay Mills in a pending 
case in the Sixth Circuit, are attached as exhibits to this filing. 
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as “Indian lands” eligible for gaming under the Indian Gaming Regulatory Act (“IGRA”).  

AR455-456.  Section 107 of MILCSA, which establishes a Land Trust for Bay Mills, provides 

that “[a]ny land acquired with funds from the Land Trust shall be held as Indian lands are held,” 

§ 107(a)(3), and Bay Mills sought confirmation of its view that such land would be gaming-

eligible.  In rejecting Bay Mills’ position, the Department opined that “any lands acquired [in 

§ 107(a)(3)] should not be interpreted to include lands that were acquired contrary to the 

parameters of the statute.”  AR460.  The Department thus adopted the position that it had implied 

statutory authority to determine whether a MILCSA land acquisition satisfies MILCSA’s 

“parameters.” 

Having asserted that authority, the Department opined that Bay Mills’ land purchase was 

contrary to § 107(a)(3) because it was not “for … the consolidation and enhancement of tribal 

landholdings.”  AR457-460.  The Department reasoned that “enhancement … means that any … 

purchase must somehow enhance (i.e., make greater the value or attractiveness) some other tribal 

landholding already in existence.”  AR459.  The Department also engrafted a geographic-

proximity element into that definition, claiming that because the land in question “is very far 

from all other tribal landholdings, it cannot be said to enhance any of them.”  Id.  

The Department offered no textual basis for its view that “enhancement of tribal 

landholdings” could only mean “an increase in the value or attractiveness of existing, nearby 

tribal landholdings,” rather than simply an increase in the tribe’s landholdings.  Instead, the 

Department admitted that its interpretation was driven by its concerns about the scope of 

potential Indian gaming on lands acquired under MILCSA.  If “MILCSA were to be interpreted 

as containing no geographic limitations on where the Tribe may purchase lands,” the Department 

speculated, “then the Tribe potentially could open any number of gaming facilities anywhere in 

the nation.”  AR460.  “[I]t is hard to believe that Congress intended such a result.”  Id. 
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D. The Department’s Multi-Year Delay In Resolving The Tribe’s Mandatory 
MILCSA Land-Into-Trust Submissions 

In 2012, to improve its dire financial position and remedy the significant shortcomings of 

its current land base, the Tribe decided to use some of the interest from the Self-Sufficiency 

Fund for economic development.  Exercising its authority under tribal law as well as its 

responsibilities under MILCSA, the Tribe’s Board voted to purchase property in two locations in 

the Lower Peninsula, with the hope that the Tribe would eventually be able to engage in lawful 

Indian gaming under IGRA at those locations.  The Board specifically “determine[d]” that the 

purchases would “consolidate or enhance tribal lands” and “generate an economic development 

opportunity beneficial to the Tribe and its members.”  E.g., AR3149. 

In June 2014, the Tribe presented two mandatory fee-to-trust submissions to the 

Department under MILCSA.4  The first submission was for approximately 71 acres of land 

located in New Boston (Huron Charter Township), Michigan, known as “the Sibley Parcel.”  

AR3100-3164.  At the time of the submission, the Tribe had a binding right to acquire the Sibley 

Parcel, AR3104, which it later exercised.  See infra p.13 n.5.  The second submission was for 

approximately 2.26 acres composed of two parcels in Lansing, Michigan, together known as the 

“Lansing Parcel.”  AR2979-3099. 

                                                 
4 The Tribe was delayed in filing the trust submissions when the State of Michigan obtained a 
preliminary injunction in a suit alleging that such a filing would breach the Tribe’s gaming 
compact with the State.  The Sixth Circuit held that Michigan’s suit was barred by sovereign 
immunity and dissolved the injunction, noting that its decision did “not affect the legal viability 
of a later suit to enjoin … class III gaming on the land taken into trust.”  Michigan v. Sault Ste. 
Marie Tribe of Chippewa Indians, 737 F.3d 1075, 1080 (6th Cir. 2013).  Although the Sixth 
Circuit did not “presume to determine the exact point at which” compact-based arguments would 
be ripe, it made clear they are not relevant to deciding whether “purchased land [must] be[] taken 
into trust under MILCSA.”  Id. at 1083-1084. 
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In each submission, the Tribe’s lead contention was that Congress “vested exclusively in 

the Tribe’s Board of Directors” “[t]he decision to expend funds” under § 108 of MILCSA and 

that the Board’s decision “is not subject to the review or approval of the Secretary.”  AR3105; 

see also AR2984-2986.  To each submission, moreover, the Tribe attached a tribal resolution 

reflecting the Board’s considered judgment that the acquisitions satisfied § 108(c), AR3149; 

AR3092-3094, and an affidavit from the Tribe’s CFO confirming that the Parcels would be 

purchased with interest from the Fund, AR3163; AR3098.  The submissions explained that the 

Board’s determinations, along with the confirmation that the purchases would be made with 

interest, were sufficient to “trigger[] the [Department’s] mandatory duty to take the Parcel[s] into 

trust.”  AR3106; see id. (“The authority to make such a determination [that a purchase satisfies 

§ 108(c)] is vested exclusively with the Board.”). 

In light of the Bay Mills Opinion, which reflected the Department’s belief that it has the 

authority to decide whether a land acquisition using MILCSA funds satisfies MILCSA’s 

“parameters,” the Tribe also advanced three reasons that the acquisitions satisfied § 108(c).  

First, the acquisitions fell within the plain meaning of “enhancement of tribal lands” in 

§ 108(c)(5).  “Enhance” means “to make greater” or “augment,” the Tribe explained, and thus 

“[a]cquisition of the Parcels will be an ‘enhancement’ … because it will augment [the Tribe’s] 

land base by increasing the total land possessed by the Tribe.”  AR3107; AR2986.  Second, the 

Tribe explained that even if the Bay Mills Opinion were correct that “enhancement” required 

acquisitions to increase the value of existing landholdings, the purchases satisfied that 

requirement, because they would “generate revenues that will be used to improve, restore, or 

otherwise increase the usefulness or value of the Tribe’s existing lands.”  AR3108; AR2987.  

Third, the Tribe contended that because the acquisitions would generate economic development 
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and enable the Tribe to serve the needs of downstate members, they were “for educational, social 

welfare, health, cultural, or charitable purposes” under § 108(c)(4).  AR3109; AR2987-2988. 

In April 2015, the Tribe filed a substantial supplemental submission in response to the 

Department’s request for additional information regarding the source of funds used to purchase 

the lands and how the purchases would enhance existing tribal lands.  AR2229-2230.  That 

submission addressed the source-of-funding issue by attaching a report from an independent 

accounting firm demonstrating that the interest earned by the Fund was more than sufficient to 

cover the purchase price of the Parcels.  AR2139-2147; AR451. 

As to the “enhancement” question, the Tribe submitted three pieces of evidence relevant 

to its argument that the acquisitions would enhance tribal lands even under the Solicitor’s 2010 

interpretation of “enhancement” as an increase in the value of existing lands:  (1) an affidavit 

from its CFO explaining that revenues from anticipated gaming would be used to “improve the 

value of the Tribe’s existing land holdings” by investing in and upgrading the Tribe’s existing 

operations, as well as to fund critical government programs, AR2215; (2) an affidavit from the 

Director of the Tribal Housing Authority explaining that the Tribe currently lacks sufficient 

housing for its members and that “increased gaming revenue is the most viable means of 

increasing housing services availability,” AR2228; and (3) acreage and financial information 

confirming that the Tribe’s existing trust holdings are entirely concentrated in the Upper 

Peninsula, even though one-third of the Tribe’s membership lives in the Lower Peninsula, 

AR2154; AR2193. 

The Department took no substantive action on the Tribe’s submissions until 

January 2017.  Indeed, as of March 2016—21 months after the Tribe’s initial trust submissions 

and 11 months after the Tribe’s supplemental submission—the Solicitor’s Office had “only 

begun to review” the submissions.  AR64.  During this time, Michigan tribes opposing the trust 
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acquisitions made multiple submissions to the Department, and the Sault Tribe itself made 

additional submissions at the Department’s invitation or request.5 

E. The Department’s Denial Of The Tribe’s Trust Submissions 

1. On January 19, 2017—two-and-a-half years after the Tribe asked the Department 

to fulfill its duty to take the Parcels into trust—Ann Marie Bledsoe Downes, Deputy Assistant 

Secretary for Policy and Economic Development, wrote the Tribe, setting forth the Department’s 

position on the Tribe’s trust submissions.  AR969-974 (“January Letter”).  At the outset, the 

Department acknowledged that MILCSA imposes a mandatory trust responsibility, explaining 

that “shall” is “‘ordinarily the language of command,’” and rejecting the opposing tribes’ view 

that Congress meant § 108(f) to be “discretionary.”  AR971. 

The Department claimed, however, that the Tribe’s entitlement to a mandatory trust 

acquisition turned not only on the requirements of § 108(f), but also on the Tribe’s showing that 

the Parcels were “acquired … in accordance with … [§] 108(c).”  AR971.  The Department did 

not identify the source of its authority to make this determination. 

As to § 108(c)(5), the Department rejected the Tribe’s position that because “enhance” 

means “make greater” or “augment,” augmenting the tribe’s land base was an “enhancement of 

tribal lands.”  AR972.  Citing the Bay Mills Opinion, the Department stated that it had “already 

… adopted a definition of ‘enhance’ for purposes of MILCSA:  ‘to make greater, as in cost, 

value, attractiveness, etc.; heighten; intensify; augment.’”  AR972.  As described above, the Bay 

Mills Opinion had concluded that, to enhance tribal lands, an acquisition must “make greater the 

                                                 
5 On July 5, 2016, for example, the Tribe filed a supplemental submission advising that the 
Department had delayed so long that the Sibley Parcel’s purchase price would soon exceed the 
Tribe’s available interest, forcing the Tribe to buy the Sibley Parcel outright.  AR3165-3185.  
The submission confirmed that the purchase was made with interest.  AR3171-3173. 
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value or attractiveness [of] some other tribal landholding already in existence.”  AR459.  The 

Department offered no textual basis for its rejection of the Tribe’s straightforward interpretation, 

but commented that it “would effectively provide that any acquisition of land using income from 

the Self-Sufficiency Fund would constitute an enhancement,” AR972—an outcome the 

Department apparently viewed as unacceptable.  Without discussing the evidence submitted by 

the Tribe, the Department then opined that the Tribe had not made “a sufficient showing of how 

the lands in the Upper Peninsula will be enhanced by the acquisition of the parcels.”  AR973. 

The Department relegated the Tribe’s alternative argument—that the acquisition was “for 

educational, social welfare, health, cultural, or charitable purposes”—to a footnote.  AR971-972 

n.25.  It asserted that the Tribe’s argument was “too attenuated to satisfy MILCSA,” opining that 

the Tribe “may not satisfy the Section 108(c)(4) requirement … by using … fund income to start 

an economic enterprise, which may generate its own profits, which profits might then be spent 

on social welfare purposes.”  Id.  The Department did not address the employment opportunities 

gaming on the acquired lands would provide for the Tribe’s members in the Lower Peninsula.6 

Nonetheless, the January Letter did not deny the Tribe’s submissions outright.  Instead, it 

indicated that the Department would keep the submissions open and that the Tribe could submit 

additional evidence that the purchase of the Parcels would enhance tribal lands (even as it 

ignored the substantial evidence the Tribe had already submitted).  But the letter provided no 

guidance as to what type of evidence the Department thought could satisfy its interpretation of 

“enhancement,” if the evidence the Tribe had already submitted that revenues would be used to 

                                                 
6 The Department declined to address whether the Parcels were purchased with Fund interest, 
AR974—notwithstanding its earlier statement that a report from an independent accounting firm 
demonstrating that the acquisitions were made with interest would satisfy that requirement, and 
the Tribe’s submission of such a report on April 22, 2015. 
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improve existing facilities on the Tribe’s Upper Peninsula lands and to provide housing and other 

services to its members was insufficient.  AR974.  

2. The January Letter’s invitation to submit additional evidence was confusing given 

the Department’s failure to address the evidence the Tribe had already provided with its original 

and its supplemental submissions.  The Tribe could conclude only that either the Department had 

not considered that evidence at all, or it had deemed that evidence legally insufficient to satisfy 

the Department’s narrow definition of “enhancement.”  Because the Department offered no 

indication as to what evidence—if any—could satisfy its definition, and because the Department 

had already delayed for years in resolving the Tribe’s trust submissions and the Tribe was 

concerned about further delay, the Tribe met with the Department to clarify the Department’s 

legal position.  AR1919.  During that meeting, the Tribe requested a letter that would either 

clarify what type of evidence would satisfy the Department’s interpretation of “enhancement” or 

provide a final decision regarding the submissions.  Id. 

On July 24, 2017, more than three years after the Tribe filed its trust submissions, the 

Department issued a final denial decision in a letter from James Cason, Associate Deputy 

Secretary (“Trust Denial Order”).  AR1930-1933.  At the outset, the Trust Denial Order stated 

that the January Letter’s resolution of the Tribe’s argument under § 108(c)(4) did not “require 

further explication or explanation.”  AR1931.  However, the Order reiterated, and elaborated on, 

the Department’s view that the acquisitions did not “enhance[] … tribal lands” under 

§ 108(c)(5).  AR1931-1933. 

The Order began by stating that the Department had already “defined ‘enhance’ for 

purposes of MILCSA” in the Bay Mills Opinion and would “continue[] to apply that definition 

here.”  AR1931.  It then concluded that the acquisitions did not satisfy that narrow interpretation 

of “enhancement.”  Echoing the Bay Mills Opinion, the Department noted that the acquired land 
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in the Lower Peninsula was far from the Tribe’s existing Upper Peninsula lands:  “Here, the 

distances are even greater [than in the Bay Mills Opinion]—the Tribe’s headquarters is 

approximately 260 miles (287 miles by road) from the Lansing Parcels, and approximately 305 

miles (356 miles by road) from the Sibley Parcel.”  AR1932-1933; see also AR1933 n.23.  The 

Department seemingly reasoned that, due to distance, the acquisition could not create “a tangible 

increase of value” of the Tribe’s existing lands in the Upper Peninsula.  AR1933.   

The Department also apparently took the view that the “tangible increase of value” of 

existing lands must be direct and immediate, with no intervening event between the purchase of 

new lands and the increase in value of old lands.  The Department thus concluded that the 

acquisitions did not “enhance” the parcel the Tribe already owned in the Lower Peninsula 

because “the Tribe has not offered real estate appraisals or assessments, suggesting that the value 

of one tract of land would increase as a result of the acquisition of another.”  AR1932.  The 

Department similarly dismissed the Tribe’s contention that the acquisitions would enhance tribal 

lands in the Upper Peninsula because revenues from gaming or other economic development on 

the Parcels would enable necessary investment in and improvement of the existing lands.  It 

described the Tribe’s argument as “1) the acquisitions allow for economic development, then 2) 

… economic development might generate revenue, then 3) … the revenue might be used to 

enhance lands in the Upper Peninsula”—reasoning that the Department rejected as “attenuated.”  

AR1933.  The Department added that, “[e]ven assuming we could accept that the potential for 

revenues arising from activity on, as opposed to the acquisition of, land satisfied MILCSA’s 

requirements, the Tribe has not offered any evidence of its plans to use the gaming revenue to 

benefit its existing lands or its members.”  AR1933.  Once again, the Department ignored the 

substantial evidence the Tribe had submitted on that point. 
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Finally, like the January Letter, the Trust Denial Order failed to address whether the 

Parcels had been purchased with interest, AR1932 n.15—even though the Tribe had provided all 

the necessary evidence to establish conclusively that they had. 

In August 2018, the Tribe filed suit against the Secretary and the Department, seeking 

vacatur of the Trust Denial Order as contrary to MILCSA and the Administrative Procedure Act 

(“APA”) and an order compelling the Parcels to be taken into trust.7 

ARGUMENT 

I. THE TRUST DENIAL ORDER UNLAWFULLY PURPORTS TO EXERCISE § 108(C) 

AUTHORITY THAT CONGRESS GRANTED TO THE TRIBE, NOT THE DEPARTMENT  

As an executive agency created by Congress, the Department “literally has no power to 

act … unless and until Congress confers power upon it.”  Louisiana Pub. Serv. Comm’n v. FCC, 

476 U.S. 355, 374 (1986).  Because the Department’s “power to act and how [it is] to act [are] 

authoritatively prescribed by Congress, … when [the Department] act[s] improperly … what [it] 

do[es] is ultra vires.”  City of Arlington v. FCC, 569 U.S. 290, 297-298 (2013). 

That basic principle of administrative law resolves this case.  The Department denied the 

Tribe’s trust submissions because the Tribe purportedly “fail[ed] to demonstrate that [the] 

acquisition … would effect the consolidation or enhancement of tribal lands” under § 108(c)(5).  

AR1930.  But Congress gave the Department no authority to make that determination.  To the 

contrary:  The text, structure, and history of MILCSA, read in light of background principles of 

                                                 
7 Under the Tribe’s development agreement with the City of Lansing, AR3007-3049, the City 
asserts that it has a contractual right to reacquire the Lansing Parcel if the Tribe fails to secure 
trust status by a certain date.  Because of the Department’s delay in addressing the Tribe’s 
application, that contractual period has now passed, and the City has requested that the Tribe 
reconvey the property to the City.  As of the date of this filing, the Tribe still holds title to the 
Lansing Parcel.  In the event that the Parcel is reconveyed before this litigation is completed, the 
Tribe will notify the Court that the Tribe’s requested relief is limited to the Sibley Parcel. 
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tribal sovereignty, conclusively establish that Congress vested “exclusive[]” “authority” to 

determine whether interest expenditures comply with § 108(c) in the Tribe’s governing body—

its Board—not the Department.  E.g., AR3106. 

A. Congress Gave The Department No Role In Superintending § 108(c) 
Expenditures Of Self-Sufficiency Fund Interest 

1. MILCSA’s Text And Structure 

Whether MILCSA gives the Department authority to review the Tribe’s interest 

expenditures under § 108(c) is a pure question of statutory interpretation.  The inquiry thus 

“begins, as always, with the statutory text.”  United States v. Gonzales, 520 U.S. 1, 4 (1997).  

And “where,” as here, “the statute’s language is plain,” that “is also where the inquiry … 

end[s],” as “‘the sole function of the courts is to enforce [the statute] according to its terms.’”  

United States v. Ron Pair Enters., Inc., 489 U.S. 235, 241 (1989); see also Connecticut Nat’l 

Bank v. Germain, 503 U.S. 249, 254 (1992) (“When the words of a statute are unambiguous, 

then, this first canon is also the last: ‘judicial inquiry is complete.’”). 

Statutory text and structure decisively establish that the Tribe’s Board, not the 

Department, holds the exclusive authority to determine whether the Tribe could properly expend 

Fund interest to buy the Parcels.  Multiple provisions of MILCSA command that result.  To start, 

the statute as a whole was designed “to provide the opportunity for the tribes to develop plans for 

the use or distribution of their share of the funds,” thereby empowering tribal self-government.  

MILCSA § 102(b).  With respect to the Tribe specifically, MILCSA directed the creation of a 

“Self-Sufficiency Fund” by and for the Tribe “through its board of directors.”  Id. § 108(a)(1).  

The phrase “self-sufficiency” previews the decisive role of the Board in making spending 

decisions regarding its settlement funds.  Section 108(a)(2) makes that role express by 

designating the Board as the sole “trustee” of the Fund, and by assigning the Board the 
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responsibility to “administer” the Fund “in accordance with” § 108’s “provisions.”  Id. 

§ 108(a)(2).  Tellingly, § 108(a) makes no reference to the Department. 

Likewise, Congress assigned the Department no role in reviewing or approving 

expenditures of settlement funds under § 108(b), which governs the Board’s use of Fund 

principal, or § 108(c), which governs the Board’s use of Fund interest.  Again, those decisions 

are assigned to the Board.  Moreover, § 108(c) makes clear that the Board may expend interest 

“for consolidation or enhancement of tribal lands” or “for educational, social welfare, health, 

cultural, or charitable purposes which benefit the [Tribe’s] members”—among other purposes.  

There is no hint anywhere in MILCSA’s text that the Department may second-guess a considered 

judgment by the Board that a particular expenditure was made for one of those purposes. 

Congress’s decision to assign the Board, not the Department, statutory authority to 

administer the Fund is dispositive.  “Congress’s express delegation” of responsibility to one 

agency to perform a specific task “overcomes any implied … authority claimed by” another 

agency to perform the same task.  Union Pac. R.R. Co. v. Surface Transportation Bd., 863 F.3d 

816, 823 (8th Cir. 2017); see also Bayou Lawn & Landscape Servs. v. Sec’y of Labor, 713 F.3d 

1080, 1085 (11th Cir. 2013) (“[W]e would be hard-pressed to locate [a] power in one agency 

where it had been specifically and expressly delegated by Congress to a different agency.”).  

Although the Tribe is not an agency, that logic applies here:  Where Congress has “express[ly]” 

assigned a responsibility—here, ensuring that expenditures conform to § 108(c)—to one entity 

(the Board), that defeats any claim of another entity (the Department) to “implied … authority” 

over that same responsibility. 

Finally, § 108(e) definitively shuts the door on any theory that Congress implicitly 

granted the Department the authority to review interest expenditures under § 108(c).  

Section 108(e)(2) provides that, after settlement funds appropriated by Congress are 
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“transfer[red]” to the Tribe, the Department’s authority over those funds ceases:  Upon transfer, 

Secretarial “approval” of “any payment or distribution from the principal or income” “shall not 

be required,” and “the Secretary shall have no trust responsibility for the [Fund’s] investment, 

administration, or expenditure.”  MILCSA § 108(e)(2) (emphasis added).  Section 108(e) thus 

divests the Department of any implied or residual authority over MILCSA settlement funds, once 

they have been distributed to the Tribe. 

Congress underscored the importance of its command in § 108(e)(2) that the Department 

shall have “no” responsibility for “administration” of the Fund by providing that § 108(e)(2) 

applies “notwithstanding any other provision of law”—thereby “clearly signal[ing]” its intent to 

“override conflicting provisions” of law.  Cisneros v. Alpine Ridge Grp., 508 U.S. 10, 18 (1993).  

Congress not only exempted MILCSA interest expenditures from any requirement of agency 

review or approval; it also directed that this express divestiture of Department authority 

“supersede all other laws.”  Liberty Maritime Corp. v. United States, 928 F.2d 413, 416 (D.C. 

Cir. 1991).  It is “‘difficult to imagine’” a “‘clearer statement’” of congressional intent.  Id. 

2. MILCSA’s Legislative History 

Although the text and structure of MILCSA definitively resolve the matter, MILCSA’s 

legislative history confirms that Congress gave the Department no oversight role over the 

administration of, or expenditures from, the Self-Sufficiency Fund.   

An earlier draft of § 108(b)(2) required that “[a]t least one-half of the principal of the … 

Fund … shall be invested in investment instruments or funds calculated to produce a reasonable 

rate of return without undue speculation or risk, unless, for good cause shown by the … Tribe, 

the Secretary determines that a lesser amount may be invested in that manner.”  H.R. 105-352, at 

6 (1997) (emphasis added).  The Department urged Congress to delete the italicized language, 

arguing that “[s]ince the Secretary will have no trust responsibility for this fund[,] he should not 
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be involved in subsequent decisions regarding its administration.”  Anderson Letter, supra, at 2.  

Congress obliged and deleted that text.  “‘Few principles of statutory construction are more 

compelling than the proposition that Congress does not intend sub silentio to enact statutory 

language that it has earlier discarded.’”  INS v. Cardoza-Fonseca, 480 U.S. 421, 442-443 (1987).  

Having successfully asked Congress to make clear that it lacks any oversight authority over 

“decisions regarding … administration” of the Fund, the Department should not now be heard to 

claim it actually has such authority. 

3. Background Principles Of Tribal Delegation And Sovereignty 

The conclusion mandated by the statute’s text and history—that Congress assigned the 

Board, not the Department, the authority to determine whether Fund expenditures satisfy one of 

the broad purposes in the statute—is also consistent with basic principles of tribal sovereignty 

and congressional delegation of authority to tribes to govern their own affairs.  By explicitly 

designating the Board as the Fund’s “trustee” and administrator, § 108(a) of MILCSA assigns 

the Tribe any responsibility that might otherwise lie with the federal government to oversee Fund 

expenditures and ensure those expenditures conform with § 108(c).  Congress has repeatedly 

delegated to tribes its “own authority” to regulate in matters concerning tribal interests, to 

promote tribal self-determination and self-sufficiency.  United States v. Mazurie, 419 U.S. 544, 

557 (1975); Cohen’s Handbook of Federal Indian Law § 4.03[3] (2017); see, e.g., Indian Self-

Determination and Education Assistance Act, Pub. L. 93-638, 88 Stat. 2203 (1975) (delegating 

authority to tribes to oversee various programs with federal funding pursuant to self-

determination contracts); 42 U.S.C. § 4368b (delegating to tribes authority to administer federal 

environmental protections pursuant to federal grants). 

In addition, interpreting MILCSA to permit after-the-fact review by the Department of 

whether the Board properly expended the Tribe’s own settlement funds would countermand 
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principles of tribal sovereignty.  “Indian tribes are ‘domestic dependent nations’ that exercise 

‘inherent sovereign authority.’”  Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014).  

Absent congressional abrogation, the Tribe “retain[s]” its historic sovereignty as a “self-

governing sovereign political communit[y],” United States v. Wheeler, 435 U.S. 313, 322-323 

(1978), and it has “extensive powers over [its] property,” Cohen’s Handbook of Federal Indian 

Law § 4.01[2][c].  “[C]ourts will not lightly assume that Congress … intends to undermine 

Indian self-government.”  Bay Mills, 572 U.S. at 790; see also Iowa Mut. Ins. Co. v. LaPlante, 

480 U.S. 9, 18 (1987) (“‘proper inference from silence … is that the sovereign power … remains 

intact’”).  MILCSA’s silence therefore should not be interpreted to grant the Department 

authority to superintend the Board’s use of settlement funds.  

B. Section 108(f) Does Not Implicitly Authorize The Department To 
Superintend The Use Of MILCSA Settlement Funds Under § 108(c) 

Against those multiple and compelling sources of statutory meaning, the Department’s 

position that it has authority to review whether the Board properly expended interest under 

§ 108(c) rests entirely on § 108(f).  See, e.g., AR1930 (“trigger[ing] MILCSA’s mandatory trust” 

provision requires satisfying § 108(c)); AR971; see also AR460.  The Department’s position, 

apparently, is that its ministerial duty to take land purchased with Fund interest into trust under 

§ 108(f) impliedly authorizes it to look back and determine whether expending interest to buy the 

land was proper under § 108(c).  That badly misreads § 108(f). 

In full, § 108(f) states:  “Any lands acquired using amounts from interest or other income 

of the Self-Sufficiency Fund shall be held in trust by the Secretary for the benefit of the tribe.”  

On its face, that provision mandates that the Department take land into trust, subject to one, and 

only one, condition:  that the land was in fact “acquired using amounts from [Self-Sufficiency 

Fund] interest.”  Beyond ensuring that the source-of-funding requirement is satisfied—a simple 
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yes/no, factual inquiry—the statute assigns the Department no other responsibility.  Section 

108(f) contains not the slightest indication that Congress tasked the Department with determining 

whether a prior interest expenditure, approved by the Board, satisfied a § 108(c) purpose at the 

time it was made.  That silence, by itself, is dispositive, as “[c]ourts will not presume a 

delegation of power based solely on the fact that there is not an express withholding of such 

power.”  Chamber of Commerce of U.S. v. NLRB, 721 F.3d 152, 159 (4th Cir. 2013) (internal 

quotation marks omitted). 

Here, moreover, even if § 108(f) is silent, § 108(e) is not.  Section 108(e) makes explicit 

that the Department has no authority, or responsibility, to superintend § 108(c) expenditures and 

that Department approval of expenditures is not required, “[n]otwithstanding any other provision 

of law.”  See supra p.20.  Reading § 108(f)’s silence to create such authority defies § 108(e)’s 

express command.  

Had Congress intended to grant the Department the statutory authority to review the 

propriety of § 108(c) expenditures, it “could simply have said that.”  Great-West Life & Annuity 

Ins. Co. v. Knudson, 534 U.S. 204, 218 (2002).  “The idea … is not so complicated nor is 

English speech so poor that words were not easily available to express the idea.”  Addison v. 

Holly Hill Fruit Prods., Inc., 322 U.S. 607, 618 (1944).  For example, Congress could have 

specified that the Secretary was required to hold in trust lands acquired with interest “if the 

Secretary determines the land was acquired for a purpose authorized by § 108(c).”  Or Congress 

could have included an appropriate oversight provision in § 108(c) itself.  It did neither. 

Finally, as discussed, “Congress’s express delegation” of responsibility to one body 

defeats “any implied … authority claimed by” another to do the same thing.  Union Pac. R.R. 

Co., 863 F.3d at 823.  Congress’s express delegation of authority over § 108(c) expenditures to 

the Board forecloses any argument that Congress meant to delegate the same authority to the 
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Department by implication in § 108(f).  See supra p.19.  The Department’s attempt to exercise 

authority Congress never gave it requires vacatur of the Trust Denial Order. 

II. THE DEPARTMENT’S INTERPRETATION OF § 108(C)(5) FLOUTS THE PLAIN MEANING 

OF “ENHANCEMENT OF TRIBAL LANDS” AND IS OTHERWISE UNREASONABLE 

Even if the Department had the authority to review the Board’s judgment that the 

purchase of the Sibley and Lansing Parcels “enhance[d] … tribal lands” under § 108(c)(5), the 

Trust Denial Order would have to be vacated.  The Department’s outcome-driven interpretation 

of “enhancement of tribal lands” contravenes the plain meaning of that phrase—which merely 

requires a purchase to augment or increase the Tribe’s aggregate lands—by writing into the 

statute limitations that Congress never enacted.  Because the Department’s interpretation is 

contrary to MILCSA’s unambiguous text—or, at the very least, is an unreasonable construction 

of any ambiguity—its denial of the trust submissions was contrary to law. 

A. “Enhancement Of Tribal Lands” Encompasses Land Acquisitions That 
Augment The Tribe’s Total Lands 

Because MILCSA does not define “enhancement of tribal lands,” the phrase must be 

given its “‘ordinary, contemporary, common meaning.’”  Sandifer v. U.S. Steel Corp., 571 U.S. 

220, 227 (2014).  The Supreme Court has “stated time and again” that the plain-meaning canon 

is foundational.  Barnhart v. Sigmon Coal Co., Inc., 534 U.S. 438, 461-462 (2002).  Courts and 

agencies “‘must presume that a legislature says in a statute what it means and means in a statute 

what it says there[:]  When the words of a statute are unambiguous, then, this first canon is also 

the last.’”  Id.  Neither agencies nor courts may “alter the text in order to satisfy … policy 

preferences.”  Id.; see also Ali v. Federal Bureau of Prisons, 552 U.S. 214, 228 (2008) (“[Courts] 

are not at liberty to rewrite the statute to reflect a meaning we deem more desirable.”). 

Land acquisitions that increase the Tribe’s total land base are an “enhancement of tribal 

lands” under the plain meaning of that phrase.  The ordinary meaning of “enhance” is “advance, 
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augment, elevate, heighten, [or] increase.”  Webster’s Third New International Dictionary of the 

English Language 753 (1981 ed.); see also Johnson v. United States, 529 U.S. 694, 706 n.9 

(2000) (identifying Webster’s Third New International as one of “the most authoritative 

dictionaries”).  Multiple dictionaries are in accord.  See, e.g., American Heritage Dictionary 611 

(3d ed. 1996) (defining “enhance” as “[t]o make greater, as in value, beauty, or reputation; 

augment”); Black’s Law Dictionary 646 (10th ed. 2014) (defining “enhancement” as “[t]he act of 

augmenting”); Webster’s New Collegiate Dictionary 375 (1979) (defining “enhance” as “to 

make greater (as in value, desirability, or attractiveness)”).  Reflecting this ordinary meaning, 

courts have recognized that “[e]nhance means to increase.”  Fort Chaplin Park Assocs. v. D.C. 

Rental Hous. Comm’n, 649 A.2d 1076, 1080 (D.C. 1994); Allergan, Inc. v. Teva Pharm. USA, 

Inc., No. 2:15-cv-1455, 2016 WL 7210837, at *10 (E.D. Tex. Dec. 13, 2016) (“ordinary meaning 

of … ‘enhance’ is to ‘advance, augment, elevate, heighten, [or] increase’”). 

“Enhance” is used in just that way in “everyday parlance,” Mohamad v. Palestinian 

Auth., 566 U.S. 449, 454 (2012)—to denote an increase in the size, number, or amount of the 

thing enhanced.  For instance, phrases such as “enhanced coverage” or “enhanced benefits” are 

understood to denote increased coverage or benefits.  See, e.g., Gruber v. PPL Ret. Plan, 520 F. 

App’x 112, 117 (3d Cir. 2013) (construing “to enhance early retirement benefits” as “to increase 

the retirement benefits”).  So, too, “the term ‘sentence enhancement’ is used to describe an 

increase” in the length of a term of imprisonment.  Apprendi v. New Jersey, 530 U.S. 466, 494 

n.19 (2000); Scalia & Garner, Reading Law: The Interpretation of Legal Texts 17 (2012) (noting 

that Justice Scalia “wrote the first Supreme Court opinion protesting the ‘enhancement’ (i.e., 

increase) of criminal sentences on the basis of factual determinations made by judge rather than 

jury” (emphasis added)).  Similarly, in antitrust cases, courts commonly refer to “enhance[d] 

market power” as shorthand for an increase in the amount of a firm’s market power.  E.g., FTC 
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v. Arch Coal, Inc., 329 F. Supp. 2d 109, 124 (D.D.C. 2004).  In ordinary English, we could thus 

say that the purchase of Alaska “enhanced” the territorial possessions of the United States.  Cf. 

Oxford English Dictionary (2019) (defining “land” to include “[t]erritorial possessions”).   

That is how the only federal court to address the issue has interpreted “enhancement” in 

MILCSA.  Michigan v. Bay Mills Indian Cmty., Nos. 1:10-cv-1273, 1:10-cv-1278, 2011 WL 

13186010, at *5 (W.D. Mich. Mar. 29, 2011), vacated on other grounds, 695 F.3d 406 (6th Cir. 

2012), aff’d, 572 U.S. 782 (2014).  As that court explained, “‘enhance’ means ‘to improve or 

make greater’ or ‘to augment.’”  Id.  The court thus reasoned that Bay Mills’ purchase of land 

“[o]bviously … is an enhancement of tribal landholdings, as the additional land augmented, or 

made greater, the total land possessed by” Bay Mills.  Id.  That plain-language analysis compels 

the same conclusion here:  Acquisition of the Sibley and Lansing Parcels is “obviously … an 

enhancement” of the Tribe’s lands, because it augments the Tribe’s total landholdings.  

It is telling that, during the process of MILCSA’s enactment, the Department understood 

“enhancement” in just this way.  The final version of § 107(a)(3) (part of MILCSA’s plan for 

Bay Mills) distinguishes between “improvements on tribal land” and “the consolidation and 

enhancement of tribal landholdings,” but an earlier draft referred only to “consolidation and 

enhancement.”  That modification to include “improvements” was made in response to the 

Department’s request that Congress “clarif[y] whether enhancement” refers “only [to] the 

acquisition of additional land” or also includes “improvements” on existing lands.  Deer Letter, 

supra, at 3 (emphases added).  The Department thus understood and acknowledged when 

MILCSA was enacted that “enhancement of tribal lands” encompasses “the acquisition of 

additional land.” 
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B. The Department’s Contrary Interpretation Of MILCSA Is Meritless 

The Tribe’s reading of § 108(c)(5) is straightforward and simply gives the statute’s words 

their ordinary meaning.  By contrast, the Department’s interpretation requires inserting into the 

text multiple limitations that do not appear there, in defiance of both MILCSA’s plain language 

and basic principles of statutory construction.  The Department’s misplaced policy concerns 

provide no basis for rewriting the statute Congress enacted. 

1. The Department’s Interpretation Defies MILCSA’s Plain Meaning 

The Department has never contested that the ordinary meaning of “enhance” is to 

augment or increase.  To the contrary, the definition the Department purported to rely upon both 

in the Bay Mills Opinion and here gives “enhance” precisely that meaning:  “to make greater, as 

in cost, value, attractiveness, etc.; heighten; intensify; augment.”  AR972 (applying the Bay Mills 

Opinion definition, which quoted Webster’s New Twentieth Century Unabridged Dictionary); 

AR1931; AR457.  But the Department nonetheless insists that an increase or augmentation of the 

Tribe’s total lands is not an “enhancement of tribal lands.”  

The Department arrived at that counterintuitive result only by inserting into MILCSA’s 

straightforward text numerous limitations that Congress never wrote.  Under the Department’s 

interpretation of § 108(c)(5), a land acquisition cannot “enhance” tribal lands unless it “make[s] 

more valuable … existing tribal lands.”  AR1931 (emphasis added).  In addition, the Department 

apparently takes the view that an acquisition must lead to a direct and immediate increase in the 

value of existing lands.  See AR1933; supra p.16.  Finally, the Department has taken the position 

that an acquisition must enhance “the value of nearby [tribal] lands,” AR1932 (emphasis added); 

see AR459—although the Department has never specified the exact geographic proximity 

required.  In combination, these agency-created restrictions limit MILCSA land acquisitions to a 
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vanishingly small category:  acquisitions that somehow directly and immediately increase the 

value of existing, nearby lands.  That outcome-driven interpretation suffers from multiple flaws.   

To begin, the Department irrationally assumes that “enhancement” is limited to increases 

in land value, to the exclusion of increases in land quantity or size.  “Enhance” is a broad term, 

see Bay Mills, 2011 WL 13186010, at *5—referring both to qualitative improvements (for 

example, in value or utility) and quantitative increases.  As discussed above, see supra pp.24-25, 

that breadth is confirmed by numerous dictionary definitions.  Indeed, the definition the 

Department relies on itself makes clear that “enhance” does not mean “make greater [in] value or 

attractiveness.”  It simply means “make greater.”  “Value” and “attractiveness” are merely 

examples of qualities that may be made greater, as the definition indicates by saying “make 

greater, as in cost, value, attractiveness, etc.”  AR457 (emphasis added).  The breadth of the term 

“enhancement” is also confirmed by ordinary usage, as a qualification like “enhance the value 

of” is typically added when that limitation is intended.  See, e.g., United States v. Turtle 

Mountain Band of Chippewa Indians, 222 Ct. Cl. 1, 12 (1979) (land claim properly included 

“enhancement in the value of property” attributable to settlers).  MILCSA does not say 

“enhancement in the value of tribal lands”; it simply says “enhancement of tribal lands.” 

Similarly, the Department inserted into MILCSA’s text the qualifier that an acquisition 

must “enhance the value of existing tribal lands.”  See, e.g., AR1931; AR457.  Although that 

alone might not be objectionable, since one cannot enhance nonexistent “tribal lands,” that 

limitation does nothing to help the Department’s position:  Any purchase of land—including the 

Tribe’s purchase of the Sibley Parcel for over $1.8 million, AR3172—obviously increases the 

value, as well as the amount, of the total existing lands held by the Tribe.  To the Department, 

however, “existing tribal lands” means “specific parcels of land already owned by the Tribe,” 
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rather than simply the Tribe’s total landholdings.  The Department never offers any explanation 

for this conclusion, and the phrase “tribal lands” contains no such limitation. 

Likewise, the Department’s view—made clear in the Trust Denial Order—that any 

increase in existing land value must be immediate and direct to qualify under § 108(c)(5) further 

alters MILCSA’s text, which imposes no immediacy requirement.  Rather, the statute simply 

says that interest expenditures may be distributed “for … enhancement of tribal lands.”  

Congress’s use of the word “for” cuts strongly against any such immediacy requirement.  The 

most common definition of “for” is “with the object or purpose of.”  Jennings v. Rodriguez, 138 

S. Ct. 830, 845 (2018).  Under MILCSA’s plain language, then, an interest expenditure need 

only have the purpose of enhancing tribal lands—it need not do so the very moment the money is 

spent, without any intervening events. 

Finally, and perhaps most egregiously, the Department imposed a geographic-proximity 

limitation—the notion that an acquisition must enhance the value of nearby lands—that has no 

basis at all other than the Department’s desire to restrict the Tribe to acquiring land in the Upper 

Peninsula, when Congress chose not to do so.  The statute does not say “nearby tribal lands”; it 

simply says “tribal lands.” 

Taken together, the Department’s invented restrictions lead it to read “enhancement of 

tribal lands” as if it said “[immediate and direct] enhancement [in the value] of [existing, nearby] 

tribal lands.”  To a simple phrase consisting of four words—“enhancement of tribal lands”—the 

Department has now added eight words of limitation reflecting its own policy preferences.  That 

is not “the text Congress enacted.”  Ali, 552 U.S. at 228.  And neither courts nor agencies should 

“lightly assume that Congress has omitted from its adopted text requirements that it nonetheless 

intends to apply.”  Jama v. ICE, 543 U.S. 335, 341 (2005).   
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The Department’s wholesale rewriting of § 108(c)(5), and in particular its contrived 

geographic-proximity limitation, violate numerous rules of statutory interpretation.  To start, 

Congress knows how to limit where tribes can acquire trust land when it sees fit.  The Bay Mills 

Opinion cited numerous statutes enacted before MILCSA that do just that.  See AR459 (citing, 

for example, Auburn Indian Restoration Act, Pub. L. 103-434 § 204(a), 108 Stat. 4526, 4534 

(1994) (“any real property located in Placer County, California”); Seneca Nation Settlement Act, 

Pub. L. 101-503 § 8(c), 104 Stat. 1292, 1297 (1990) (“Land within [the tribe’s] aboriginal area in 

the State or situated within or near proximity to former reservation land”); Ponca Restoration 

Act, Pub. L. 101-484 § 10(c)(1), 104 Stat. 1167, 1170 (1990) (“real property acquired by or for 

the Tribe located in Knox or Boyd Counties, Nebraska”)).  The Department inexplicably drew 

from this comparison the conclusion that Congress silently intended to do the same in MILCSA.  

That turns ordinary principles of statutory construction on their heads.  Congress’s inclusion of a 

specific provision in several similar statutes “demonstrat[es] that it knows how to impose such a 

requirement when it wishes to do so.”  Whitfield v. United States, 543 U.S. 209, 216-217 (2005).  

Against that backdrop, Congress’s decision not to impose a geographic-proximity limitation in 

MILCSA is presumed deliberate, and the Department is not free to “override that choice.”  Id.  

Furthermore, the geographic-proximity standard and related restrictions violate “one of 

the most basic interpretive canons,” Corley v. United States, 556 U.S. 303, 314 (2009), by 

conflating the meaning of “enhancement” and “consolidation” and rendering the former 

essentially superfluous.  According to the Department, to satisfy the “enhancement” standard, a 

new acquisition must immediately and directly increase the value of existing, nearby land.  But it 

is difficult to conceive of such an acquisition that would not also be a “consolidation … of tribal 

lands.”  See New Oxford American Dictionary 363 (2d ed. 2005) (“consolidate” means to 

“reinforce or strengthen []one’s position” or “combine … into a single more effective or coherent 
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whole”).  The Department’s reading of “consolidation” and “enhancement”—under which each 

term limits acquisitions to parcels near land the Tribe already owns—collapses any meaningful 

distinction between the terms, in disregard of Congress’s decision to permit expenditures for 

“consolidation or enhancement of tribal lands.”8 

Congress’s use of “or” in § 108(c)(5) was by design.  The Bay Mills section of MILCSA 

(§ 107(a)(3)) uses the phrase “consolidation and enhancement.”  Congress’s use of “or” in a 

neighboring provision (§ 108) therefore must be presumed intentional.  See Russello v. United 

States, 464 U.S. 16, 23 (1983) (“‘Congress acts intentionally and purposely in the disparate 

inclusion or exclusion’” of text).  In fact, Congress’s use of “or” has special significance:  “To 

read” a statutory term “following the word ‘or,’ as somehow repeating” what came before, “even 

while using different words, is to disregard what ‘or’ customarily means.”  Loughrin v. United 

States, 573 U.S. 351, 357 (2014).  “Or” is “almost always disjunctive”—“that is, the words it 

connects are to be given separate meanings.”  Id. (emphasis added).  The Department’s 

conflation of “enhancement” and “consolidation” violates this rule of construction. 

The Department’s artificially narrow reading of § 108(c)(5) also conflicts with “statutory 

context.”  Michigan v. EPA, 135 S. Ct. 2699, 2708 (2015).  The other enumerated purposes for 

which the Board may expend interest under § 108(c) are noticeably broad and open-ended.  For 

example, the Tribe may use interest “for educational, social welfare, health, cultural, or 

charitable purposes,” MILCSA § 108(c)(4), as a “dividend to tribal members,” id. § 108(c)(2), or 

                                                 
8 The Department has suggested that “enhancement of tribal lands” cannot simply mean the 
augmentation of tribal landholdings, because “any acquisition of land … would” augment 
landholdings, rendering “consolidation” superfluous.  AR972.  That is incorrect.  An acquisition 
that decreases the size (or value) of the Tribe’s landholdings (for example, exchanging a large 
tract of land for a smaller parcel near existing trust land) would not “enhanc[e] … tribal lands”; 
that transaction may nevertheless qualify as a “consolidation” if it brings the Tribe’s lands closer 
together or makes them into a more unified whole.   
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as a “per capita payment to some group … of tribal members designated by the board,” id. 

§ 108(c)(3).  Congress likewise swept broadly in crafting § 108(c)(5) to cover expenditures “for 

the … enhancement of tribal lands,” without qualification.  Where “Congress has intentionally 

and unambiguously crafted a particularly broad” provision, “it is not” for agencies “to subvert 

that effort.”  Consumers Union of U.S., Inc. v. Heimann, 589 F.2d 531, 533 (D.C. Cir. 1978). 

Finally, the Department’s narrowing construction of § 108(c)(5) and its geographic-

proximity limitation cannot be squared with the congressional purposes underlying MILCSA.  

Congress enacted MILCSA to redress the historic land claims of the Sault and other Michigan 

tribes, and to distribute judgment funds in a manner that would promote economic self-

sufficiency.  See MILCSA §§ 102(b), 108(a).  Currently, “about 14,500 (more than a third) of 

[the Tribe’s] 42,000 members live in the Lower Peninsula”—a downstate population “almost 

three times greater than the total membership of the next largest tribe in Michigan.”  AR2161.  

Yet the Tribe has no significant landholdings in the Lower Peninsula from which “to provide 

employment and tribal services to the Tribe’s significant down-state population.”  AR2159-2160; 

see AR2182-2193.  Reading MILCSA to permit land acquisitions where significant numbers of 

tribal members live—both to generate employment opportunities and enable the provision of 

governmental services—advances the congressional objectives underlying MILCSA.  

Conversely, construing MILCSA to limit acquisitions to the remote and sparsely populated 

Upper Peninsula would seriously impair the Tribe’s ability to generate meaningful economic 

development and to provide for the needs of its members in the Lower Peninsula—thwarting 

MILCSA’s purpose.  “A statute should ordinarily be read to effectuate its purposes rather than to 

frustrate them.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. Ruckelshaus, 719 F.2d 1159, 1165 

(D.C. Cir. 1983).  So too here.   
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2. The Department’s Misplaced Policy Concerns Do Not Justify 
Disregarding MILCSA’s Plain Text 

As the above discussion demonstrates, the Department’s interpretation of “enhancement 

of tribal lands” does not reflect a genuine effort to discern the plain and fair meaning of the text.  

Instead, the Department’s exceedingly narrow construction was admittedly driven by policy 

concerns about the prospect of gaming on land acquired under MILCSA.  See, e.g., AR460 (“[I]f 

the MILCSA were to be interpreted as containing no geographic limitations …, then the Tribe 

potentially could open any number of gaming facilities anywhere in the nation.…  [I]t is hard to 

believe Congress intended such a result.”); AR972.  These concerns are misdirected and, in any 

event, provide no basis for rewriting MILCSA’s text. 

a. The Department’s policy concerns overlook that there are many constraints—both 

practical and legal—on the Tribe’s desire and ability to acquire and conduct gaming on trust 

lands. 

First, Congress imposed a direct constraint on mandatory MILCSA trust acquisitions by 

limiting them to lands purchased with Fund “interest or other income.”  MILCSA § 108(f).  

Interest and income by definition depend on the success of investments made by the Board with 

principal, so there is no guarantee year-to-year that MILCSA interest will remain available for 

any purpose, much less for capital-intensive land purchases that compete with other pressing 

demands on scarce financial resources.  The Board must authorize an acquisition under 

§ 108(c)—a decision that is subject to political oversight through tribal elections—and MILCSA 

itself contemplates, through required public audits, that tribal members will have a voice in 

MILCSA expenditures.  MILCSA § 108(d)(2).  The idea that the Board could dedicate finite 

tribal resources to endless land purchases in the face of other tribal needs blinks reality. 
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Second, in addition to those concrete practical limitations on MILCSA land acquisitions, 

the Department’s speculative fears that honoring MILCSA’s plain text would lead to a 

proliferation of Indian gaming ignore the significant legal constraints on tribal gaming under 

IGRA, including the requirement that any Class III gaming comply with the negotiated terms of 

the Tribe’s compact with Michigan.  See, e.g., 25 U.S.C. § 2710(d). 

Third, the Department’s concerns about geographically distant acquisitions misapprehend 

“the strong connection between native communities and their tribal homeplaces.”  McCoy, The 

Land Must Hold the People, 27 Am. Indian L. Rev. 421, 424 (2003).  The Tribe’s members do 

not live and work everywhere.  More than two-thirds of the Tribe’s members reside in Michigan, 

and almost one-half of its Michigan members reside in the Lower Peninsula.  AR2184.  As is 

undisputed, the Tribe has used its existing Upper Peninsula casinos—and seeks to use the Parcels 

here—to provide services and employment for nearby tribal members.  E.g., AR2152, 2159-

2160.  Conjecture that the Tribe would seek to purchase land in areas far from its members 

fundamentally misunderstands the Tribe’s objectives in acquiring land under MILCSA. 

b. For those reasons, the parade of horribles on which the Department’s 

interpretation of § 108(c)(5) rests is vastly exaggerated.  But even if MILCSA and IGRA, fairly 

read, did create more gaming opportunities than the Department would prefer as a policy matter, 

that supplies no basis for disregarding the plain statutory text.  “The fact that Congress may not 

have foreseen all of the consequences of a statutory enactment is not a sufficient reason for 

refusing to give effect to its plain meaning.”  Union Bank v. Wolas, 502 U.S. 151, 158 (1991); 

accord Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134, 1143 (2018).  The “proper role” of 

agencies, no less than courts, is “to apply, not amend, the work of the People’s representatives.”  

Henson v. Santander Consumer USA Inc., 137 S. Ct. 1718, 1726 (2017).  Courts and agencies 

accordingly have “no roving license … to disregard clear language simply on the view that … 
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Congress ‘must have intended’ something [different].”  Bay Mills, 572 U.S. at 794; compare with 

AR460 (“[I]t is hard to believe that Congress intended such a result.”). 

Granted, courts and agencies have “extraordinary power” to depart from the plain text if 

“adherence to the plain text leads to an ‘absurd’ result.”  U.S. ex rel. Totten v. Bombardier Corp., 

380 F.3d 488, 494 (D.C. Cir. 2004) (Roberts, J.); cf. AR460 (invoking “absurd result[s]” 

concerns).  But that cannot save the Department’s reading here.  The “anti-absurdity canon” 

serves a “linguistic rather than substantive” function, Jaskolski v. Daniels, 427 F.3d 456, 462 

(7th Cir. 2005), allowing a statute to be “repa[ired] … by changing or supplying a particular 

word or phrase whose inclusion or omission was obviously a technical or ministerial error,” 

Scalia & Garner, supra, § 37, at 238.  It does not reach “errors arising from a drafter’s failure to 

appreciate the effect of certain provisions.”  Id.; see also Lexington Ins. Co. v. Precision Drilling 

Co., L.P., 830 F.3d 1219, 1222-1223 (10th Cir. 2016) (Gorsuch, J.) (elaborating pitfalls of 

expansive absurdity doctrine).  Thus, “agencies seeking to demonstrate absurdity have an 

exceptionally high burden,” Friends of Earth, Inc. v. EPA, 446 F.3d 140, 146 (D.C. Cir. 2006), 

which the Department cannot satisfy here.  There is nothing absurd about applying MILCSA—a 

statute designed to help redress the wrongful dispossession of land so that the Tribe can attain 

economic self-sufficiency—to permit land acquisitions beyond the immediate vicinity of the 

Tribe’s existing lands, but near a third of its population.  That is an entirely rational end. 

If the Department has policy concerns regarding MILCSA, IGRA, or the interaction of 

the two, that is a “debate that belongs in the halls of Congress, not in the hearing room of 

[courts].”  Powerex Corp. v. Reliant Energy Servs., Inc., 551 U.S. 224, 237-238 (2007) (“[W]hat 

the text … indisputably does prevails over what it ought to have done.”).  Indeed, more than 

twenty years ago, the Tribe itself challenged a Department decision to take land into trust under a 

different statute based on fears that mandatory land acquisitions could be “unlimited as to 
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duration and to amount.”  Sault Ste. Marie Tribe of Lake Superior Chippewa Indians v. United 

States, 78 F. Supp. 2d 699, 704 (W.D. Mich. 1999).  The district court declined to consider those 

fears, explaining that “Congress does not appear to be concerned with this possibility, and 

neither is this Court.”  Id. at 704-705.  The court added that there are practical constraints on land 

acquisitions and that, in any event, “Congress can … amend the statute to eliminate the 

mandatory provision if a concern arises about the extent of the property being acquired.”  Id. at 

705.  The lesson of the Tribe’s defeat then applies to the Department’s interpretation of MILCSA 

now:  Revision of MILCSA, if it is justified at all, is a job for Congress, not the agency. 

C. The Department’s Interpretation Of MILCSA Contravenes The Indian 
Canon And Is Unreasonable 

For the reasons above, read in light of established principles of statutory interpretation, 

§ 108(c)(5) unambiguously extends to land acquisitions that “enhance[] tribal lands” by 

increasing total tribal landholdings.  Because “the court, as well as the agency, must give effect 

to the unambiguously expressed intent of Congress,” Chevron, U.S.A., Inc. v. NRDC, Inc., 467 

U.S. 837, 842-843 (1984), that should be the end of the matter.  But even if § 108(c)(5) were 

susceptible to the Department’s cramped construction, that construction must still be rejected. 

As an initial matter, the Indian canon of construction requires that result.  The Supreme 

Court has long held that “statutes are to be construed liberally in favor of the Indians, with 

ambiguous provisions interpreted to their benefit.”  Montana v. Blackfeet Tribe of Indians, 471 

U.S. 759, 766 (1985).  That canon “dictate[s]” that any perceived ambiguity in § 108(c)(5) be 

resolved in the Tribe’s favor.  County of Yakima v. Confederated Tribes & Bands of Yakima 

Indian Nation, 502 U.S. 251, 269 (1992) (“choice” among “possible constructions” is “dictated 

by [this] principle deeply rooted in this Court’s Indian jurisprudence”). 
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Under D.C. Circuit precedent, deference to an agency “is not applicable” in the face of a 

competing interpretation supported by the Indian canon, because “the rule of liberally construing 

statutes to the benefit of the Indians arises not from ordinary exegesis, but ‘from principles of 

equitable obligations and normative rules of behavior,’ applicable to the trust relationship 

between the United States and the Native American people.”  Cobell v. Norton, 240 F.3d 1081, 

1101 (D.C. Cir. 2001).  In other words, the Indian canon “trump[s]” any “normally-applicable 

deference” to the Department.  Cobell v. Kempthorne, 455 F.3d 301, 304 (D.C. Cir. 2006).  Any 

ambiguity in MILCSA must thus be read in favor of the Tribe. 

In any event, even leaving the Indian canon aside, there is no basis for deference to the 

Department’s interpretation of MILCSA.  For Chevron to apply, an “agency must have received 

congressional authority to determine the particular matter at issue in the particular manner 

adopted.”  Arlington, 569 U.S. at 306.  But Congress delegated to the Department no rulemaking, 

adjudicatory, or interpretive authority under MILCSA § 108.  The predicate for deference is thus 

absent.  See Bay Mills Indian Cmty. v. Snyder, No. 1:11-cv-729, 2018 WL 6524263, at *6 (W.D. 

Mich. Sept. 28, 2018) (“Chevron deference does not apply because … Congress did not delegate 

any authority to … the Department … to implement this specific portion of MILCSA.”). 

Finally, even if Chevron applied, the Department’s interpretation of “enhancement of 

tribal lands” would fail Chevron’s second step.  An agency’s resolution of ambiguity must be 

“based on a permissible construction of the statute.”  Northpoint Tech., Ltd. v. FCC, 412 F.3d 

145, 151 (D.C. Cir. 2005) (internal quotation marks omitted).  It follows that an explanation of 

“how [the] agency’s interpretation serves the statute’s objectives” that is “‘arbitrary, capricious, 

or manifestly contrary to the statute’” does not suffice to support the agency’s determination.  Id.  

Here, the Department’s construction of “enhancement of tribal lands”—limiting land 

acquisitions to those that immediately and directly increase the value of existing, nearby 
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parcels—strays far beyond “‘the bounds of reasonable interpretation.’”  Utility Air Regulatory 

Grp. v. EPA, 573 U.S. 302, 321 (2014).  That is so for at least four reasons. 

First, ambiguity does not give the agency “carte blanche” to rewrite a statute.  United 

States Postal Serv. v. Postal Regulatory Comm’n, 886 F.3d 1253, 1257 (D.C. Cir. 2018).  The 

Department’s assorted limitations on “enhancement of tribal lands”—including, for example, the 

geographic-proximity standard—do not represent an agency’s choice among potentially 

competing definitions of an ambiguous word.  Those invented limitations are interpolations that 

come from outside the text, rather than interpretations of the text. 

Second, the Department’s interpretation appears to describe a null—or virtually null— 

set.  The Department has never explained how a land acquisition could immediately and directly 

increase the value of existing land in a way that could be proven with “real estate appraisals or 

assessments.”  AR1932.  A purchase of one parcel of land normally will not immediately 

increase the value of a different parcel of land.  Perhaps the Department has in mind an 

acquisition that enlarges an existing property or unifies separate properties, but that would be 

covered by the term “consolidation.”  Because it “obviously was not Congress’ intent” for a 

provision “effectively [to] describ[e] a null set,” DePierre v. United States, 564 U.S. 70, 82 

(2011), the Department’s interpretation of “enhancement of tribal lands” is unreasonable. 

Third, the Department’s interpretation of § 108(c)(5) unreasonably hinders Congress’s 

purposes.  As described above, the Department’s reading confines the Board’s use of MILCSA 

interest for land acquisitions to land proximate to the Tribe’s existing reservation lands in the 

Upper Peninsula, eviscerating the Tribe’s ability to address the pressing needs of its downstate 

members—and thus thwarting the congressional purposes underlying MILCSA.  See Shays v. 

FEC, 528 F.3d 914, 932 (D.C. Cir. 2008) (holding that FEC’s “restrictive definitions” “fail at 

Chevron step two because they conflict with [statute’s] purpose”); supra p.32. 
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Fourth, the Department’s interpretation is unreasonable because it is based on concerns 

about gaming that are a matter for Congress, not the agency.  The Department’s principal fear is 

that, if MILCSA is applied in accord with its text, the Tribe will have too many gaming 

opportunities under IGRA.  See supra p.33.  “[I]f that is a ‘loophole’” under IGRA or MILCSA, 

“it is one that [the statutory structure] itself creates, and not one that the [Department] may close 

with an unreasonable distortion of the text’s ordinary meaning.”  Loan Syndications & Trading 

Ass’n v. SEC, 882 F.3d 220, 226 (D.C. Cir. 2018). 

III. THE DEPARTMENT ARBITRARILY AND CAPRICIOUSLY DISREGARDED THE TRIBE’S 

EVIDENCE OF “ENHANCEMENT” 

This Court must also “set aside” the Trust Denial Order because it is “arbitrary” and 

“capricious.”  5 U.S.C. § 706(2)(a).  Agency action is arbitrary and capricious when, among 

other things, an agency has “offered an explanation … that runs counter to the evidence before 

the agency.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 43 (1983).  Under this standard, “‘the process by which [the agency] reaches [its] result must 

be logical and rational … [and] supported by the reasons … adduce[d].’”  Fox v. Clinton, 684 

F.3d 67, 75 (D.C. Cir. 2012).  Moreover, it is well established that an agency “cannot ignore 

evidence contradicting its position.”  Butte Cty. v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010); 

accord, e.g., Genuine Parts Co. v. EPA, 890 F.3d 304, 312 (D.C. Cir. 2018).  The Department 

contravened those core requirements of reasoned decisionmaking here. 

As discussed above, when taken together, the non-textual limitations that the Department 

has inserted into the text of § 108(c)(5), as set out in the January Letter and Trust Denial Order, 

render “enhancement of tribal lands” virtually a nullity.  Before the rejection of its submissions, 

however, the Tribe attempted to satisfy the Department’s shifting and unclear standard for 

“enhancement” by submitting significant evidence establishing that acquisition of the Parcels 

Case 1:18-cv-02035-TNM   Document 43   Filed 05/28/19   Page 48 of 58



40 

would enhance tribal lands even if the Department were correct that, to do so, a purchase must 

increase the value of specific parcels of land already owned by the Tribe.  See supra pp.11-12.  

The Department entirely ignored this evidence.  The Department claimed, for example, that 

“even assuming we could accept that the potential for revenues arising from activity on, as well 

as acquisition of, lands satisfied MILCSA’s requirements, the Tribe has not offered any evidence 

of its plan to use the gaming revenue to benefit its existing lands or its members.”  AR1933; see 

AR1932 (claiming that the “Tribe fails to cite any evidence” that the acquisitions would provide 

“employment and tribal services” for nearby members).  That statement both ignores the record 

and reflects an irrational misunderstanding of the law. 

Starting with the record, there are three pieces of undisputed evidence establishing that 

the Tribe plans to use gaming revenues to benefit its existing lands and members: 

First, the Tribe attached the tribal resolutions approving the acquisitions to its trust 

submissions.  AR3148; AR3092.  Those resolutions mandated that 3 percent of annual income 

from the project be distributed for tribal social services and that 2 percent of annual income be 

used to establish a college scholarship program for tribal members.  AR3150; AR3094. 

Second, the Tribe submitted a sworn affidavit from its CFO, attesting that “one of the 

primary purposes of the trust acquisitions is to enable needed revenue streams to ensure that the 

Tribe is able to maintain and improve the value of the Tribe’s existing land holdings.”  AR2215.  

The CFO stated that the acquisitions “will allow the operation of casinos that, in turn, will enable 

the Tribe to make substantial improvements to its existing facilities on tribal lands in the Upper 

Peninsula.”  Id.  Due to the severe decline in the Tribe’s gaming revenues, the Tribe had 

“undertaken many initiatives to reduce costs,” including “delaying building maintenance (roof, 

siding repairs & carpet) and other capital expenditures; and deferring the replacement of the 

Casinos’ Slot Data System and Casino Market Place (player date base system), to the point 
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where the systems are at end of life and may no longer be supported by the vendors.”  AR2214.  

Such “defer[red] capital expenditures … could be financed by revenues from new facilities in 

more populous areas.”  AR2215.  The CFO concluded that the acquisitions “together and 

separately will substantially enhance the Tribe’s current land holdings.”  Id. 

The CFO also explained how the acquisitions would benefit members through new 

employment opportunities.  He stated that “thousands of members of the Tribe … reside” near 

the Parcels, and thus “[t]he Tribe anticipate[d] that many … employees [of the new casino] will 

be members of the Tribe.”  AR2214; compare with AR1932 (claiming that the “Tribe fails to cite 

any evidence” that the acquisitions would provide “employment” opportunities for nearby 

members). 

Third, the Tribe submitted a sworn affidavit from the Director of the Tribal Housing 

Authority, in which she explained that “[t]he Tribe’s Housing Authority is presently unable to 

service the several hundred pending housing applications of the limited stock of available 

housing.”  AR2227.  She stated that “[r]evenue from the Tribe through increased gaming revenue 

is the most viable means of increasing housing services availability.”  AR2228. 

This evidence, none of which was contested before the agency, renders demonstrably 

false the Department’s claim that the Tribe did “not offer[] any evidence of its plans to use the 

gaming revenue to benefit its existing lands or its members.”  AR1933.  The Department’s 

failure to account for this evidence—worse, its denial that such evidence even existed—is a 

textbook example of arbitrary and capricious decisionmaking.  “[A]n agency cannot ignore 

evidence that undercuts its judgment; and it may not minimize such evidence without adequate 

explanation.”  Genuine Parts, 890 F.3d at 312; see also Lakeland Bus Lines, Inc. v. NLRB, 347 

F.3d 955, 963 (D.C. Cir. 2003) (agency may not rely on a “clipped view of the record” to support 

its conclusion). 

Case 1:18-cv-02035-TNM   Document 43   Filed 05/28/19   Page 50 of 58



42 

Moreover, setting aside the Department’s failure to grapple with significant evidence in 

the record before it, the Department’s claim that “the Tribe has not offered any evidence of its 

plans to use the gaming revenue to benefit its existing lands or its members” reflects a serious 

misunderstanding of law.  AR1933.  IGRA requires that gaming revenues be expended for the 

benefit of tribal members.  See 25 U.S.C. § 2710(b)(2)(B) (limiting purposes for which Class II 

gaming revenue may be used); id. § 2710(d)(1)(A)(ii) (incorporating same requirements for 

Class III gaming).  It was manifestly irrational for a purportedly expert agency to deny the 

Tribe’s trust submissions based on such a basic misunderstanding of background legal 

obligations.  See Business Roundtable v. SEC, 647 F.3d 1144, 1150 (D.C. Cir. 2011) (SEC acted 

arbitrarily and capriciously in ignoring legal requirements in predicting how corporate boards 

would act). 

For these reasons, the agency’s decision—which overlooked all evidence contrary to its 

conclusion and was based in part on a misunderstanding of the law—was not the product of 

reasoned decisionmaking and must be vacated. 

IV. THE DEPARTMENT’S REJECTION OF THE TRIBE’S “SOCIAL WELFARE” ARGUMENT 

WAS CONTRARY TO LAW AND ARBITRARY AND CAPRICIOUS 

In addition to demonstrating why the Parcels would “enhance[] … tribal lands” under 

§ 108(c)(5), the Tribe explained to the agency that the acquisitions independently satisfied 

MILCSA because they were “for educational, social welfare, health, cultural, or charitable 

purposes which benefit the members of the Sault Ste. Marie Tribe” under § 108(c)(4).  See 

AR3109; AR2987-2988; AR2160-2167.  The Tribe explained, for example, that the Parcels 

would enable the Tribe to help “address the unmet social welfare, health and cultural needs of 

the large number of Sault members who live in the immediate area,” as those members currently 

“have no realistic access to tribal employment opportunities or tribal services.”  AR2160. 
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The Trust Denial Order rejected this argument, summarily incorporating the January 

Letter, which addressed the issue only in a footnote.  AR1931; AR971-972 n.25.  The 

Department’s rejection of this theory was unlawful for three reasons. 

First, Congress did not delegate the Department statutory authority to determine whether 

the Tribe’s use of Fund interest satisfies § 108(c).  See supra pp.17-24.  The Tribe’s Board 

“determine[d]” that the Parcels “will generate an economic development opportunity beneficial 

to the Tribe and its members.”  E.g., AR3149.  Under MILCSA, that is dispositive. 

Second, the decision was arbitrary and capricious because it ignored the Tribe’s principal 

arguments as to why the acquisitions were “for educational, social welfare, health, cultural, or 

charitable purposes which benefit” tribal members.  MILCSA § 108(c)(4).  The Tribe argued that 

the acquisitions “[1] will provide a land base for the thousands of tribal members who live in 

southeastern Michigan and other downstate communities [and] will facilitate the delivery of 

services to those tribal members, [2] will generate revenues necessary for the provision of social 

services, and [3] will create hundreds of jobs for those members.”  AR3109.  The footnote in the 

January Letter addressed only the second argument, calling it “attenuated.”  AR971-972 n.25.   

The Department simply failed to address the Tribe’s other arguments.  The Tribe’s first 

argument—that the acquisitions improve the Tribe’s social welfare by better aligning its 

landholdings with its population—is compelling for the reasons explained above.  See supra 

p.32.  And the Tribe’s third argument is supported by both common sense and evidence in the 

record.  For example, approximately 4,500 tribal members reside within 50 miles of the Sibley 

Parcel.  AR2161.  As the CFO attested, opening a casino in that area would provide employment 

to nearby tribal members.  AR2214.  The Department’s failure to address these arguments was 

therefore “arbitrary.”  Frizelle v. Slater, 111 F.3d 172, 177 (D.C. Cir. 1997). 
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Third, as to the only theory the Department did address, its decision is contrary to law.  

The Department rejected the Tribe’s position that revenue from gaming on the Parcels would 

satisfy § 108(c)(4) on the ground that it was “too attenuated.”  AR971-972 n.25.  But MILCSA 

contains no directness requirement.  To the contrary, it permits the use of interest “for 

educational, social welfare, health, cultural, or charitable purposes which benefit the members of 

the Sault Ste. Marie Tribe.”  MILCSA § 108(c)(4) (emphasis added).  As discussed above, “for” 

means “with the object or purpose of.”  Jennings, 138 S. Ct. at 845.  To satisfy § 108(c)(4), then, 

an acquisition need only have the purpose of ultimately enhancing the social welfare of tribal 

members.  In ordinary parlance, it would be natural to say that investing money in a land 

purchase that will facilitate a predictable revenue stream from gaming to address the vast unmet 

needs of tribal members is an investment “for … social welfare … purposes.”  Here again, the 

Department offered no defensible reason for disregarding the plain meaning of the text. 

V. THE SAULT TRIBE IS ENTITLED TO RELIEF REMEDYING THE DEPARTMENT’S 

UNREASONABLE DELAY AND FAILURE TO CARRY OUT NON-DISCRETIONARY DUTIES 

If, as the law requires, the Tribe prevails and the Department’s decision is vacated, the 

Tribe could still face years of additional bureaucratic delay because the Department has failed to 

decide the sole question § 108(f) authorizes it to decide:  Did the Tribe “acquire[] [the Sibley and 

Lansing Parcels] using amounts from interest or other income of the Self-Sufficiency Fund”?  

Because the Department has proceeded at a glacial pace in addressing that question and because 

the administrative record conclusively resolves it, the Tribe is entitled to judicial relief directing 

the Department to take the Parcels into trust. 

Under the APA, the Department must resolve any matter presented to it “within a 

reasonable time,” 5 U.S.C. § 555(b), and a “reviewing court shall … compel agency action 

unlawfully withheld or unreasonably delayed,” id. § 706(1), by injunction or writ of mandamus.  
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See In re Core Commc’ns, Inc., 531 F.3d 849, 855 (D.C. Cir. 2008).  Although mandamus is “an 

extraordinary remedy,” an agency’s “unreasonable delay” warrants relief “because it signals the 

‘breakdown of regulatory processes.’”  In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 

418 (D.C. Cir. 2004).  Thus, where “the agency [1] has a duty to act and … [2] has 

‘unreasonably delayed’ in discharging that duty,” judicial intervention is justified “to correct” the 

agency’s failure to comply with its legal obligations.  Id.  Both requirements are met in this 

case.9 

A. MILCSA Imposes On The Department A Clear Duty To Act 

The Department has a “‘clear duty’” to take the Parcels into trust.  Core Commc’ns, 531 

F.3d at 855.  As the Department correctly concluded, § 108(f)’s “shall be held in trust” language 

imposes a “mandatory”—not discretionary—obligation.  AR969; see Association of Civilian 

Technicians, Montana Air Chapter No. 29 v. FLRA, 22 F.3d 1150, 1153 (D.C. Cir. 1994) 

(“‘shall’ generally indicates a command that admits of no discretion”); Sac & Fox Nation of 

Missouri v. Norton, 240 F.3d 1250, 1262 (10th Cir. 2001) (statute providing that lands acquired 

with certain funds “shall be held in trust” “imposed a nondiscretionary duty”). 

The Department’s obligation is contingent upon satisfaction of an objective inquiry as to 

whether the Tribe “acquired [the Parcels] using amounts from interest or other income.”  

MILCSA § 108(f).  But that does not change the mandatory nature of the obligation.  A statute, 

like MILCSA, “requir[ing] an agency to take specific action when certain preconditions have 

been met” is the paradigm of a “clear statutory duty” subject to judicial enforcement.  Sierra 

                                                 
9 “[B]oth mandamus and injunctive relief [under § 706(1)] are available” to remedy an agency’s 
“dereliction in discharging a mandatory duty.”  Carpet, Linoleum, & Resilient Tile Layers, Local 
Union No. 419 v. Brown, 656 F.2d 564, 567 (10th Cir. 1981).  The substantive requirements are 
the same, and a court can rely on either “or both” in ordering an agency to perform a mandatory 
duty.  Id.; see Potomac Elec. Power Co. v. ICC, 702 F.2d 1026, 1034 (D.C. Cir. 1983). 
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Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987).  “When an agency violates such a duty 

through inaction, ‘the court has the power to order the agency to act to carry out its substantive 

statutory mandates.’”  Id. 

MILCSA’s interest requirement is satisfied here.  The Board resolutions approving the 

purchases directed payment “using interest or income from the … Fund.”  AR3149; AR3093.  

The administrative record confirms that is just what occurred.  An affidavit from the Tribe’s 

CFO established that the Sibley and Lansing purchases, including the deposit and the remaining 

purchase price, would be made with “interest or income from the … Fund.”  AR3163, AR3098.  

The Tribe later submitted supplemental evidence demonstrating that the full purchase of the 

Sibley Parcel was accomplished using Fund interest.  AR3165-3185.  Moreover, in response to a 

request from the Department, the Tribe submitted an independent accounting firm’s audit of the 

Fund.  AR2139-2147.  That report analyzed Fund principal, additions to principal, interest, 

losses, fees, expenditures, and other assets from 1998 to 2013, demonstrating that the Tribe’s 

average interest income from the Fund between 2011 and 2013 was $2.6 million, id.—more than 

sufficient to cover the purchases. 

The Department has never disputed the sufficiency of the Tribe’s evidence regarding the 

source of funds used to purchase the Parcels.  There is accordingly no question that the 

Department has a clear duty to accept the Parcels into trust.  The only remaining question is 

whether the Department’s delay in fulfilling that obligation is reasonable. 

B. The Department’s Unreasonable Delay Warrants Judicial Relief 

It has been almost half a decade since the Tribe asked the Department to take the Parcels 

into trust.  The Department’s delay in resolving the interest issue and taking the Parcels into trust 

well exceeds the bounds of reasonableness.  Although an assessment of “unreasonable delay” is 

case-specific, the D.C. Circuit has identified several factors that courts should consider, 
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including (1) “any statutory timetable”; (2) “the nature and extent of the interests prejudiced by 

delay, with particular concern for matters of human health and welfare”; and (3) “the effect of 

expediting delayed action on agency activities of a competing or higher priority.”  Mashpee 

Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C. Cir. 2003) (internal 

quotation marks omitted).  “[T]hose factors are not ironclad,” and “the time agencies take to 

make decisions must be governed by a rule of reason.”  Core Commc’ns, 531 F.3d at 855 

(internal quotation marks omitted). 

The circumstances here warrant mandamus.  The “most critical[]” factor is “the 

consequences of the agency’s delay.”  Cutler v. Hayes, 818 F.2d 879, 898 (D.C. Cir. 1987).  

“The deference traditionally accorded an agency to develop its own schedule is sharply reduced 

when injury likely will result from avoidable delay.”  Id.  “Economic harm is clearly an 

important consideration” that may justify judicial intervention, as is “[l]ack of alternative means 

of eliminating or reducing” the injury.  Id.  Moreover, “delays that might be reasonable in the 

sphere of economic regulation are less tolerable when human health and welfare are at stake.”  

Air Line Pilots Ass’n, Int’l v. CAB, 750 F.2d 81, 86 (D.C. Cir. 1984).  All of that is true here. 

The Department’s delay has had severe consequences for the Tribe and its ability to 

provide employment and essential services to its members—demanding stricter oversight of the 

agency’s dilatory conduct.  See Air Line Pilots, 750 F.2d at 86.  As the administrative record 

demonstrates, “[m]ore than 14,000 tribal members reside in Michigan’s Lower Peninsula.”  

AR3103.  “Many of those members are in serious need of tribal services and employment 

opportunities,” but “[a]t the present time, the Tribe lacks the resources to provide any meaningful 

direct services to” them.  AR3108.  The acquisition of the Parcels would both secure economic 

development for the Tribe and provide a “geographic base to enable the Tribe to address the 

health, educational, welfare, and cultural needs of these members.”  Id. 
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The Department’s almost five-year delay is even more indefensible given that the single 

inquiry it must undertake under § 108(f) is not demanding.  The resolution, affidavits, and 

supporting materials the Tribe has submitted are hardly complex, and they demonstrate beyond 

question that the Tribe purchased the Parcels with Fund interest.  Moreover, the audit report 

submitted at the Department’s request proves the Fund’s earned interest was sufficient to cover 

the purchases.  Other Department priorities or claims of limited resources cannot possibly justify 

the Department’s failure to perform a simple, ministerial task, particularly given the mandatory 

nature of the Department’s duty and the pressing needs of the Tribe and its members. 

* * *  

In short, vacatur of the Trust Denial Order is a necessary but not sufficient step to achieve 

Congress’s objectives under MILCSA and to fulfill the bargain underlying that settlement act.  It 

has now been almost five years since the Tribe asked the Department to perform its mandatory 

duty under MILCSA to take the Parcels into trust.  A remand to address a simple, straightforward 

interest issue would invite further bureaucratic delay—an inequitable, indeed intolerable, result 

in light of MILCSA’s purposes and the Tribe’s urgent need for economic development.  In fact, 

that outcome would perpetuate the evil Congress enacted MILCSA to combat:  unconscionable 

delays in providing meaningful relief to the Tribe for historical injustices that resulted in 

judgments against the United States dating back to the 1970s.  Although mandamus is an 

extraordinary remedy, the case for that relief is overwhelming here. 

At the least, the agency’s delay is “serious enough” to warrant the Court’s “retain[ing] 

jurisdiction … until final agency disposition.”  Telecommunications Research & Action Ctr. v. 

FCC, 750 F.2d 70, 80 (D.C. Cir. 1984); see also, e.g., Mashpee Wampanoag, 336 F.3d at 1102; 

In re United Mine Workers of American Int’l Union, 190 F.3d 545, 556 (D.C. Cir. 1999); MCI 

Telecomms. Corp. v. FCC, 627 F.2d 322, 345 (D.C. Cir. 1980).  If the Court declines to award 
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relief directing the Department to take the Parcels into trust, the Tribe requests that the Court 

retain jurisdiction and direct the Department to resolve the interest issue within 90 days. 

CONCLUSION  

The Court should grant summary judgment to the Sault Tribe. 
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