
IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEW MEXICO 
 
 

KIM R. JIM, 
 
  Plaintiff, 
 
v.       No. 1:17-cv-01114-RB-KBM 
 
SHIPROCK ASSOCIATED SCHOOLS, INC. 
 
  Defendant. 
 
 

RESPONSE TO MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff hereby responds to Defendant’s supplement to its motion to dismiss, which 

is now designated as a motion for summary judgment. The motion should be denied. 

I. The Federal Government Requires Defendant To Obey Title VII’s 
Prohibition Against Pregnancy Discrimination. 

On its face, the concept of something called a “tribally controlled school” seems to 

be the type of thing the federal government would want to leave alone. After all, the policy 

in favor of tribal self-government is well known, and if a school is “tribally controlled”, 

shouldn’t regulation be left to the tribe? 

The reality is that the Navajo Nation’s involvement in Defendant’s operations is 

minimal. Defendant is controlled by its governing board in connection with the federal 

regulations imposed by its primary funding source: the United States government.  Those 

regulations include 25 C.F.R. § 38.10(e), which reads as follows: 

Discrimination complaints. Equal Employment Opportunity (EEO) 
procedures established under 29 CFR part 1613 are applicable to contract 
employees under this part. It is the policy of the BIA that all employees and 
applicants for employment shall be treated equally when considered for 
employment or benefits of employment, regardless of race, color, sex, 
religion, national origin, age, or mental or physical health (handicap), within 
the parameters of Indian preference. 
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29 CFR part 1613 became 29 CFR part 1614 on August 1, 1995. Federal Register, 

Vol. 60, No. 161, Aug. 21, 1995, p. 43371. 29 CFR part 1614 is the section on Equal 

Employment Opportunity for employees in the federal sector. This section enforces Title 

VII of the Civil Rights Act of 1964. 29 CFR § 1614(a). Pregnancy discrimination, which 

is the subject of Plaintiff’s complaint, falls within the confines of “sex discrimination” 

under Title VII. 42 U.S.C. § 2000e(k). 

Thus, an express aspect of federal control over Defendant includes a requirement 

that it obey federal law preventing pregnancy discrimination. 

II. Facts Supporting Plaintiff’s Response To The Motion For Summary 
Judgment. 

1. Plaintiff took the deposition of Richard Edwards, who was produced as 

Defendant’s corporate representative pursuant to Rule 30(B)(6), Fed.R.Civ.P. 

Excerpts of this deposition are attached as Exhibit 1. 

2. Edwards had no knowledge of the Navajo Nation giving Defendant authority to 

operate as a grant school. Deposition of Richard Edwards, Exhibit 1, p. 11, ll. 

18-21. 

3. Defendant is funded by the United States government through a program called 

ISEP. These funds flow directly from the Bureau of Indian Education to 

Defendant. Deposition of Richard Edwards, Exhibit 1, p. 13, ll. 3-12; p. 16, ll. 

5-14. 

4. Defendant is also funded by the State of New Mexico. Deposition of Richard 

Edwards, Exhibit 1, p. 17, l. 22 – p. 18, l. 2. 

5. Defendant is incorporated both through the State of New Mexico and through 

the Navajo Nation. Deposition of Richard Edwards, Exhibit 1, p. 19, l. 20 – p. 
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20, l. 12. The organization first incorporated through the State of New Mexico. 

Deposition of Richard Edwards, Exhibit 1, p. 20, ll. 13-14. 

6. Non-native students attend Defendant’s school. Deposition of Richard 

Edwards, Exhibit 1, p. 26, ll. 20-22. 

7. To obtain funding for the next year, Defendant sends a student count to the 

Bureau of Indian Education. Deposition of Richard Edwards, Exhibit 1, p. 30, 

l. 21 – p. 31, l. 5. 

8. Defendant does not receive funding through the Navajo Nation. Response to 

Interrogatory No. 4, Exhibit 2, p. 2. 

9. The Navajo Nation is changing its process of authorizing grant schools. So long 

as certain reports are turned in, schools are authorized for ten years. Deposition 

of Richard Edwards, Exhibit 1, p. 37, ll. 2-7. 

10. Twenty percent of Defendant’s workforce is non-Native. Response to 

Interrogatory No. 1, Exhibit 2, p. 1. 

11. Defendant produced business records to the Plaintiff. Richard Edwards is the 

custodian of these records. Deposition of Richard Edwards, Exhibit 1, p. 6, ll. 

11-14. The documents were created by people with knowledge of the material 

in the documents at the time the documents were created. Defendant keeps the 

documents in the regular course of its business, and it is Defendant’s regular 

practice to keep such documents. Deposition of Richard Edwards, Exhibit 1, p. 

9, l. 11 – p. 10, l. 1. 

12. In February of 2018, Defendant’s governing board discussed cutting the Navajo 

Nation out of the funding process altogether and dealing exclusively with the 

B.I.E. Exhibit 3, page SASI-002824. 
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13. In March 2016, Defendant’s governing board refused to provide the Navajo 

Department of Diné Education with information that it requested. Exhibit 4, 

pages SASI-2665 and SASI-2557. 

III. Argument. 

A. The Federal Government, And Not The Navajo Nation, Controls Defendant. 

Plaintiff agrees that Defendant is a “tribally controlled school.” This is a statutory 

designation that says a lot more about where Defendant fits in the pantheon of federal 

funding than it does about who really controls Defendant’s school. The fact of the matter 

is that Defendant is controlled by the federal government and by its governing board. There 

is very little involvement by the Navajo Nation. 

Plaintiff has already explained above how the federal government requires 

Defendant to obey federal protections against pregnancy discrimination in Title VII. This 

was described in Section I of this brief, and, really, the analysis should end there. However, 

Plaintiff would also state that Defendant’s employees are, for all intents and purposes, 

federal employees. Federal civil rights protections apply. 

Take for example the fact that Defendant’s employees are federal employees for 

the purpose of the Federal Tort Claims Act. Congress has extended the United States' 

liability under the Federal Tort Claims Act, by way of Public Law 101-512, which 

“imposes liability upon the United States for the acts of tribal organizations and their 

employees administering a grant agreement pursuant to the TSCA.” Big Owl v. United 

States, 961 F.Supp. 1304, 1307 (D.S.D.1997); see Pub.L. 101-512, Title II, § 314, Nov. 5, 

1990, 104 Stat. 1959, as amended by Pub.L. No. 103-138, Tit. III § 308, Nov. 11, 1993, 

107 Stat. 1416 (codified at 25 U.S.C. § 450f, Historical and Statutory Notes). 
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Moreover, the federal government maintains a large amount of control over all of 

Defendant’s operations. The term “tribally controlled school” is defined by 25 U.S.C. § 

2511 as follows: 

The term “tribally controlled school” means a school that— 
(A) is operated by an Indian tribe or a tribal organization, enrolling 

students in kindergarten through grade 12, including a preschool; 
(B) is not a local educational agency; and 
(C) is not directly administered by the Bureau of Indian Affairs. 

 
“Tribally controlled schools” arise from the Federal Government's concern with the 

education of Indian children, which can be traced back to the first treaties between the 

United States and the Navajo Tribe. When the real relationship between the Navajo Nation, 

the federal government and the Defendant is analyzed, it is obvious that Defendant is 

actually a federal institution with only nominal involvement by the Navajo Nation. 

The federal government directly controls many aspects of so-called “Tribally 

Controlled Schools”. For example, the U.S. controls the school’s financial reports, 

accounting records, internal controls and budget controls. 25 C.F.R. §§ 44.110 and 24 

C.F.R. § 900.45. The U.S. controls leases and property donation procedures. 25 C.F.R. §§ 

44.110(a)(2) and (3). The U.S. controls student rights. 25 C.F.R. § 42.1. The federal 

government sets standards for educators. 25 C.F.R. § 38.5. The BIE dominates every 

significant aspect of the school. 

An example of this dominance is the federal control over the curricula. 25 C.F.R. § 

36.24 establishes the federal “secondary instructional program” that Defendant is obligated 

to follow. This establishes a set of programs ranging from driver’s education to sciences to 
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fine arts that Defendant is obligated to provide. This was not set by the school’s 

“governing” board, it was set by federal regulation. 

Pertinent to this case, educational staff at grant schools must have access to the 

protections of EEO procedures established under federal regulations. 25 C.F.R. § 38.10(e). 

The BIE establishes federal guidelines for handling staff grievances. 25 C.F.R. § 38.10(f). 

The BIE establishes by regulation conditions that could result in discharge for cause. 25 

C.F.R. § 38.9(a). The performance standards for teachers in BIE-funded schools is set by 

5 U.S.C. § 4302, which provides for the establishment of performance appraisal systems 

for federal employees. 25 C.F.R. § 38.9(b). 

Simply put, “tribally controlled schools” is a misnomer. The schools are B.I.E. 

controlled, and they maintain a loose connection with the tribe. The Navajo Nation is only 

going to reauthorize every ten years and is only going to require schools to send in the most 

basic reports. Statement of Facts, § 9, supra. Defendant has refused to honor the Navajo 

Nation’s requests for information in the past, Statement of Facts, § 13, supra, and has even 

seriously considered cutting the Navajo Nation out completely! Statement of Facts, § 12. 

B. Defendant Is Not An Indian Tribe. 

When Congress exempted Indian Tribes from Title VII, it did not consider 

Defendant such an entity. This is especially obvious since federal regulation requires 

Defendant to obey Title VII. 

When looking at the totality of circumstances in this case, the Court should find 

that jurisdiction over Defendant is proper. Rather than assessing each factor in this case 

independently, the Court must take into account Defendant’s situation as a whole including 

factors such as: (1) Defendant is not controlled by the Navajo Nation government; (2) the 

mere fact that Defendant has been recognized as a tribal organization does not convert 
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Defendant into a tribe for the purposes of Title VII; (3) Defendant receives funding from 

sources not connected to its students’ status as tribe members; (4) Defendant was 

incorporated for and, in fact, serves both Navajo and non-Navajo students; (5) Defendant 

is incorporated in the State of New Mexico as a “domestic non-profit corporation”; (6) 

Defendant’s workforce is made up of at least 25% non-Indian employees; (7) Defendant’s 

board of directors is not required to be 100% Navajo; and (8) Defendant has repeatedly 

submitted itself to state and federal laws. 

Title VII of the Civil Rights Act of 1964 empowers employees to sue “employers” 

for discrimination, but specifically states that the definition of “employer” does not include 

“an Indian tribe.” 42 U.S.C. § 2000e(b). Contrary to its assertions, however, Defendant is 

not an “Indian tribe” exempt from the coverage of Title VII. 

When determining whether a business entity is an “Indian tribe” for purposes of 

Title VII, courts have considered whether an entity is located on land owned by a tribe, the 

number of employees who are not tribe members, the number of customers or students who 

are not tribe members, whether an entity is reliant on sources of funding received via the 

tribe, whether an entity is incorporated pursuant to state law or tribal law, the entity’s 

articulated corporate purpose; composition of the entity’s ownership, and whether the 

entity’s governing board is composed of tribe members or non-tribe members. e.g., 

N.L.R.B. v. Chapa De Indian Health Program, Inc., 316 F.3d 995, 1000 (9th Cir. 2003) 

(composition of board of directors, location of facilities, patient population, employee 

population, funding); Pink v. Modoc Indian Health Project Inc., 157 F.3d 1185, 1188 (9th 

Cir. 1998) (composition of board of directors, control by tribe, purpose, nature of 

incorporation); Thomas v. Choctaw Mgmt./Servs. Ent., 313 F.3d 910, 912 (5th Cir. 2002) 

(ownership); Hagen v. Sisseton-Wahpeton Cmty. Coll, 205 F.3d 1040, 1043 (8th Cir. 2000) 
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(purpose); Duke v. Absentee Shawnee Tribe of Okla. Housing Auth. (ASHA), 199 F.3d 1123 

(10th Cir. 1999) (purpose, control by tribe); Dille v. Council of Energy Res. Tribes, 801 

F.2d 373, 375 (10th Cir. 1986) (purpose); Giedosh v. Little Wound School Board, Inc., 995 

F. Supp. 1052 (D.S.D. 1997) (purpose, composition of board, service population, funding); 

Myrickv v. Devils Lake Sioux Manuf. Corp., 718 F. Supp. 753, 755 (D.N.D. 1989) 

(ownership); cf. Vance v. Boyd Miss., Inc., 923 F. Supp. 905, 911 (S.D. Miss. 1996) (tribal 

ownership). This list is not exhaustive, and no single fact is determinative of jurisdiction. 

See id. 

1) Defendant Is Not Owned by The Navajo Nation. It Was First Incorporated 
In New Mexico. 

Defendant is a private corporation that was incorporated in the State of New Mexico 

and was later given a secondary incorporation on the Navajo Nation. Statement of Facts, § 

5, supra. 

2) Defendant Is Not Controlled By The Navajo Nation. 

Defendant obtains its primary funding from the BIE and does not obtain any 

funding from the Navajo Nation. Statement of Facts, § 8, supra. Defendant obtains this 

funding by sending a student count to the BIE. Statement of Facts, § 7, supra. As is 

explained extensively above, the control of the Navajo Nation over Defendant is loose, to 

say the least. The Navajo Nation will be requesting some routine reports and will be 

otherwise not reauthorizing schools except on a ten-year rotation. 

By contrast, the federal government maintains extensive control over Defendant. It 

controls curricula, hiring practices, firing practices, EEOC compliance, construction, etc. 

This is simply not a “tribal entity”, and Defendant would have one believe. 
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3) Defendant’s Status For Obtaining Federal Funding Is Irrelevant to The 
Title VII Analysis. 

Defendant is not an “Indian tribe” exempt from Title VII despite its classification 

as a “tribal organization.” Cf. Shiprock Associated Schools, Inc. v. United States, 934 F. 

Supp.2d 1311, 1313–14 (D.N.M. 2013). Defendant makes much of Defendant’s 

recognition as a “tribal organization” for the purpose of contracting with the federal 

government for provision of education the Tribally Controlled Schools Act. Defendant fails 

to articulate, however, the connection between recognition as a “tribal organization” for a 

very specific, limited purpose, and status as an “Indian tribe” within the meaning of Title 

VII. With regard to the related federal statute, the Indian Self Determination Act (ISDA), 

the Ninth Circuit has previously recognized that “whatever Congress intended to do with 

respect to amending the ISDA in 1994 has little if anything to do with what it intended 

when it drafted Title VII thirty years earlier . . . .  [T]he ISDA and Title VII have 

fundamentally different purposes . . . .” Dawavendewa River Project Agric. Improvement 

& Power Dist., 154 F.3d 1117, 1123 (9th Cir. 1998). The same is true of the Tribally 

Controlled Schools Act (TCSA). The TCSA is intended to be a vehicle to provide federal 

funds to schools. It is not intended as a new exemption for civil rights violations. 

4) Policy Reasons for Exempting Tribes from Title VII Do Not Apply to 
Defendant. 

The Tenth Circuit in Dille v. Council of Energy Res. Tribes, 801 F.2d 373 (10th Cir. 

1986), stated that Title VII clearly exempts a single Indian tribe from the definition of 

employer. Id. at 375. CERT is a council made up of thirty-nine tribes that joined together 

to manage their energy resources, therefore, the Tenth Circuit held that CERT was entitled 

to the exemption. SASI is not a compilation of tribes. It is a non-profit entity whose board 

of directors is made up of private individuals living in the Shiprock area. To treat SASI as 
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a tribe for the purposes of Title VII exemption is extending the exemption beyond what 

Congress intended. 

In Dille, the Tenth Circuit relied upon the legislative history of Title VII in applying 

the exemption to CERT. Specifically, the Court looked at how Senator Mundt described 

the purpose of the exemption and concluded that the purpose of the exemption was to 

“promote the ability of sovereign Indian tribes to control their own economic enterprises.” 

Id. at 375. The Court quoted Mundt’s testimony that “Indian tribes in an effort to decrease 

unemployment and in order to integrate their people into the affairs of the national 

community operate many economic enterprises, which are more or less supervised by the 

Indian tribes....” Id. Senator Mundt’s testimony nowhere suggests however, that federally 

funded schools should be exempt from the provisions of Title VII. Additionally, while 

Senator Mundt’s testimony is a reflection of the ideas that led to Indian preference 

provisions permitting Indian tribes to give preference to Native Americans in selecting 

employees, his testimony does not suggest that the Indian tribe exception was enacted to 

permit a tribe to discriminate against a pregnant employee. Although SASI may be 

considered to be operated and supervised by the Navajo Nation, at least 25% of its 

employees are not Navajo. Accordingly, the issues of decreasing unemployment among 

the tribe and integrating Navajo people into the community are not present, and SASI 

should not be able to use Title VII’s tribal exemption to illegally discriminate against a 

pregnant employee. 

5) The Makeup of Defendant’s Workforce Supports Jurisdiction 

Twenty percent of SASI’s employees are not enrolled in any Indian Tribe. 

Statement of Facts, § 10, supra. In Chapa De, the court relied in part upon the fact that at 

least half of Defendant’s non-professional employees were non-Indian in reaching its 
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holding that Defendant was not a tribe. The Court explained that that fact “cut against 

Chapa De’s claim that its activities touch rights of self-governance on a purely intramural 

matter.” Chapa De, 316 F.3d, at 1000. The Ninth Circuit has held that the employment of 

non-Natives and allegedly discriminating between them does not implicate self-

governance issues and does not involve purely intramural matters. See EEOC v. Karuk 

Tribe Housing Auth., 260 F.3d 1071 (9th Cir. 2001). 

6) SASI’s Receipt of Non-Tribal Funding Supports Jurisdiction. 

In Chapa De, the Ninth Circuit recognized that although Chapa De received funds 

from the Indian Health Service (IHS) through an ISDA contract, it also received funding 

from MediCal and third-party insurers, and accordingly, its financial viability was 

independent of the tribe. Chapa De, 316 F.3d at 1000. The Ninth Circuit went on to find 

that Chapa De was not an Indian tribe, and that is was subject to the jurisdiction of the 

National Labor Relations Board. Like Chapa De, Defendant receives funding from multiple 

sources, including the State of New Mexico. Statement of Facts, § 4, supra. Defendant 

receives no funding from the Navajo Nation. Statement of Facts, § 8, supra. 

7) SASI’s Provision of Education to Non-Indian Children Supports 
Jurisdiction. 

The provision of education to non-Indian children supports a finding that SASI is 

a school that is not an Indian Tribe. See Statement of Facts, § 6, supra. In Chapa De, the 

Ninth Circuit specifically relied in part on a health program’s provision of services to non-

Native patients in determining that the program was subject to federal jurisdiction. 316 

F.3d at 997. 

Conclusion 

The federal government maintains extensive control over Defendant. This control 

includes its requirement that Defendant extend EEO protections to its employees. Those 
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EEO protections include the very protections that Plaintiff is invoking in this lawsuit. The 

motion should be denied. 

     The Law Offices of David R. Jordan, P.C. 

     /s/ David R. Jordan     
     1995 State Road 602 
     PO Box 840 
     Gallup, NM 87305-0840 
     Telephone (505) 863-2205 
     Fax (866) 604-5709 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on December 21, 2018, I filed the foregoing pleading 
electronically through the CM/ECF system, which caused the following counsel to be 
served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 
C. Bryant Rogers/David Gomez 
PO Box 1447 
Santa Fe, NM 87504-1447 
cbrogers@nmlawgroup.com / dgomez@nmlawgroup.com 

 
 
/s/ David R. Jordan     
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